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1.

Mahendra Kumar Bajpai & Girish Agarwal Vs. Commissioner Customs,
CGST & CE, Lucknow.

Issue: - Customs Seizure of 3 gold bars valued at Rs.3.99 Cr. brought to India from Bangladesh
through off route by way of smuggling.
Held: -Confiscation of Gold bars having foreign markings upheld, Penalty on Shri Mahendra
Kumar Bajpai under Section 112 upheld.

2. Shri Lakshmi Dhall Mill Vs. Commissioner of Customs, Cochin
Issue: -Import of restricted goods without DGFT license. The importer in the present case
admitted importing the same without DGFT license thereby contravening Section 111(d) of
Customs Act, 1962. The goods therefore were found liable for confiscation and the Adjudicating
authority had imposed redemption fine under Section 125 and penalty under Section 112 of CA,
1962.
Held: -The Bench upheld the redemption fine imposed under Section 125 and penalty under
Section 112 of CA, 1962.

3. Muhammed Rafi Kuruthilakath Vs. Commissioner of Customs, Cochin.
Issue: - Appeal by the party against confiscation under Section 111 of 120 grams of gold in a
case of attempt of smuggling.
Held: -Absolute confiscation upheld as the appellant was not eligible to bring gold in terms of
Notification No. 12/2012-Cus dt. 17.3.2012 as the period of stay abroad was only 35 days.

4. M/s Technocraft Enterprise Vs. Commissioner of Customs, Ahmedabad
Issue: - Whether the steel round bars imported by the appellant would fall under CTH 7228 40
00/7224 90 99 or under 7304 90 00 as held by the adjudicating authority. The appellant’s
contention is that the product is semi-finished product of other alloy steel. The Revenue's
contention was that the product has hollow profile and would merit classification under CTH
7304 90 00.
Held: -The Hon'ble Tribunal held that the goods merit classification under 7304 since [a] the
imported goods is a forged product which has been proof machined; [b] that for the purpose of

Back
classification in this heading process of manufacture is not relevant; [c] the product does not
have solid cross section; [d] that CTH 7304 covers hollow products and gives the necessary
dimensional parameters.

5. Shri Manoj Gadhiya Vs. Commissioner of Customs, Ahmedabad
Issue: - The issue involved is challenge to penalty imposed under Customs Act on import of
large number of embroidery machine under EPCG license in the name of fictitious non-existing
entities.
Held: -The Hon'ble Tribunal upheld the imposition of penalty u/s 112(a) & 114A on the grounds
that the appellant was aware about the fictitious nature of the importers as the documents were
being fabricated with his knowledge.

6. M/s Devgan Mechanical Vs. Commissioner of Customs, Ludhiana
Issue: - Redemption fine and penalty imposed on the appellant in a case of misdeclaration of
scrap.
Held: -Due to the evidence of having prior knowledge, goods were liable for confiscation.

7. M/s Varun Overseas Vs. CCE & ST-Faridabad-I
Issue: -Application for the Restoration of Appeal (ROA) along with Condonation of Delay
(COD).
Held: -Final order in the case was passed on merit by the Tribunal considering the arguments
advanced by the appellant after relying on the decision in other cases. In that circumstances, if
the appellant was aggrieved by the order of the Tribunal, he would have preferred an appeal
against the order of the Tribunal but remained silent till 2019 and choose to file applications for
restoration of appeals after receiving a favorable order in 2018, hence appeals rejected.

8. M/s Prime Steel Processors Vs. Commissioner of Customs, Ludhiana
Issue: - Case of misdeclaration of goods. Appellant sought re-examination and that also
confirmed the previous report. Appellant gave in writing that they had mis -declared the goodsand
requested forspot adjudication. But challenged the order thereafter.
Held: -On the basis of examination reports and letter of acceptance of mis-declaration of the
appellant, mis-declaration is confirmed, and duty should be charged accordingly.
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9. Shri. Sri Ravi Nakhat s/o Sri Punamchand Nakhat & Sri Rishi Nakhat,S/o Sri Vijay Raj
Nakhat Vs. CC, Chennai-II
Issue: - Case of seizure of foreign origin gold bar attempted to domestically transport from
Chennai to Kolkata.
Held: -Absolute Confiscation of Gold bar upheld, Appeals dismissed by upholding the
Impugned Order.

10. M/s Aurobindo Pharma Ltd Vs. CC, Chennai-II
Issue:- Non-fulfilment of export obligation stipulated against the license for goods imported
under advance authorization scheme; Refund of CVD and SAD.
Held: -Refund claims rejected. Appeals dismissed by upholding the Impugned Order.

11. M/s Reshika Enterprises Vs. CC, Chennai-II
Issue:- Refund claim as per Section 23 of Customs Act, 1962.
Held: - Abandonment of goods after adjudication cannot entitle importer for refund of
adjudication liabilities paid, Appeal dismissed by upholding the Impugned Order.

12. M/s Master Cargo Services Vs. CC, ACC, Chennai
Issue:- Evasion of customs export duty on semi-finished leather, role of Customs Broker (CB),
Imposition of penalty on CB under Section 114 of the Customs Act 1962.
Held: -CB abetted the duty evasion, and hence liable for wrath of penal action. Appeals
dismissed, and the Impugned Order upheld.

13. Mr. Farooq Basha, Shri. Mohamed Naseer, Proprietor, M/s NK Transport Vs. CC,
Chennai IV
Issue: -Case of attempted smuggling of red sanders, penalty on transporters.
Held:-Transporter and the lorry owner abetted the attempted smuggling of red sanders, and
hence liable for wrath of penal action. Appeals dismissed, and the Impugned Order upheld.

14. Shri. S. Nagoor Gani, Mr. G. Umapathy Vs. CC, Chennai
Issue: - Melting of illicitly imported gold bars having foreign markings, Seizure of foreign origin
gold bars, penalty on employees of the melting entity.
Held: -The appellants used to melt illicitly imported gold bars having foreign markings in order
to make them appear as crude gold, they thus were liable for making the impugned goods liable
for confiscation. The appellants therefore could not avoid penal action under Section 112 of the
Customs Act 1962. Appeals dismissed, and the Impugned Order upheld.
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15.

Mr. M.S. Alaudeen Vs. CC, Chennai

Issue: - Melting of illicitly imported gold bars having foreign markings, Seizure of foreign origin
gold bars, penalty on the melting entity.
Held: -The appellant used to melt illicitly imported gold bars having foreign markings in order
to make them appear as crude gold, they thus were liable for making the impugned goods liable
for confiscation. The appellant therefore could not avoid penal action under Section 112 of the
Customs Act 1962. Appeal dismissed, and the Impugned Order upheld.

16. M/s Autotech Industries (India) Pvt Ltd Vs. CC, Chennai IV
Issue: - Although case of Conversion of free shipping bill into draw back shipping bill, issue of
limitation.
Held: -Although no limitation has been prescribed in section 149, an assessee cannot be
permitted to take undue advantage. The remedy of amendment under section 149 should be
sought within a reasonable time. In case of inordinate delay in filing the application for
amendment under section 149 of the Customs Act, 1962, request of conversion can be rejected.
Impugned Order upheld in respect of request for conversion made with inordinate delay.

17. M/s RS Arunachalam Vs. CC, Chennai VIII
Issue: - Action against CB for Contravention of Provisions of 10, 11(a),11(b), 11(n), 17(1), 17(2),
17(5) & 17(6) of CBLR 2013.
Held: -It was held that the inquiry officer had delved into details of the incident and that the
licensing authority, indeed, took note of the relevant decisions before concluding that the
submissions of the appellant did not merit acceptance. Appeal dismissed by upholding
Impugned order.

18.

M/s
Divi’s
Vishakhapatnam

Laboratories

Ltd. Vs. Commissioner

of Customs,

Issue: - Case of refund sought for the differential duty paid on shortag e of quantity.
Held: -It is axiomatic that Procedure for submission of transfer bonds and the closure thereof is not
possible in the absence of the executor of the bonds who requests removal of the imported goods
from one warehouse to another. Once the closure of transfer bonds has not been contested at the
appropriate stage, the amount paid as differential duty with respect to the shortages during transfer
of imported goods under Section 67 of the Customs Act, 1962 cannot be refunded. Hence the
allegation of the appellant about violation of principles of natural justice is incorrect.
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19. M/s. GSP Shipping & Logistics Agency Vs Commissioner of Customs(Airport &
Admin), Kolkata
Issue:- Revocation of Customs Broker License
Held: -Any Customs Broker would immediately differentiate between the original IEC
holder and those others who are using the IEC of other persons. Accordingly, the Customs
Broker was supposed to conduct independent verification of the person who was using the IEC
of the other persons.

20.

Shri Sanjay Kumar Agarwal, Proprietor of M/s. Ocean International Vs.
Commissioner of Customs (Port), Kolkata
Issue:- Whether confiscation of goods and imposition of fine and penalty by the Lower
Authority in absence of valid PSI certificate is maintainable or otherwise.
Held: -The importation was permitted only against Pre-Shipment Inspection Certificates, and it
is settled position of law that conditions for import, if not fulfilled, the importation is not
permitted. In other words, when goods imported or exported without complying with the
conditions subject to which such goods are permitted for export and import, the goods shall be
rendered as ‘Prohibited Goods’.

21.

Principal Commissioner of Customs (Port) Vs. M/s Kanha Electronics, Kolkata

Issue: - a. Are the imported goods classifiable under CTH 8541 10 00 as claimed by the
Respondent importer and held by the Commissioner(Appeals) in the impugned order or under
CTH 9405 30 00 as held by the original authority?

b. Is the benefit of Notification No. 24/2005-Cus dated 01.03.2005 available to the
Respondent importer?
Are the goods liable for confiscation under section 111(d) and (m) and if so, whether the
option of redemption of the goods only for export given by the original authority under section
125 correct?

c.

d. Is the imposition of penalty under section 112 upon the respondent correct or not?
Held: Hon'ble Tribunal held that;

a) The impugned goods are correctly classifiable under CTH 9405 30 00 chargeable to appropriate
rate of duty.

b) The benefit of exemption Notification No. 24/2005-Cus (SNo.23) being confined to goods
falling under CTH 8541, is not available to the respondent.

c) Set aside confiscation of the goods under Section 111(d) and 111(m) of the Customs Act, 1962
in the impugned order.

d) Set aside penalty imposed upon the appellant under Section 112(a) (ii) of the Customs Act, 1962.
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22. CC, Nhava Sheva-I Vs. M/s Royal Carbon Black Pvt. Ltd.
Issue:- The respondent company has imported restricted goods falling under CTH 4004 which was
seized by department, it was held by the Tribunal that the restricted goods cannot be released
even on payment of redemption fine in view of Supreme Court ruling in the matter of UOI and
Ors. vs. M/s Raj Grow Impex LLP & Ors. (2021-TIOL-187-SC-CUS-LB).
Held: - Department appeal was allowed.
23. M/s Aestrik Techno-Signs Vs. The Commissioner of Customs, New Delhi Customs
Issue: - Appellant had declared the value of the goods incorrectly and on being pointed out
agreed to reassessment of duty, fine and Penalty also, waived his right to show cause notice and
personal hearing. The OIO confirmed confiscation of the goods under Section 111 (m), Penalty
u/s 112 and 114AA of the Act and Redemption fine u/s 125 of the Act.

Held: - Having once accepted the loaded value of the goods and paid duty accordingly thereon
without any protest or objection, the appellants are legally not correct from taking somersault
and to deny the correctness of the same. The enhanced value once accepted in writing under
Section 17(5) of the Customs Act, 1962 shall be deemed to be the transaction value.

24. Deepak Handa and Ors. Vs. Principal Commissioner of Customs (Preventive), New
Delhi ; Ravi Handa and Ors. vs. Principal Commissioner of Customs (Preventive),
Issue: - It’s a case of town seizure where the appellants filed appeals assailing orders of
Commissioner (Appeal) on seizure of foreign marked 9 Kgs gold bars, 5.429 Kgs Gold jewellery
and 9.600 Kgs foreign origin gold coins besides Currency against a SCN issued by the ADG,
DRI New Delhi.
Held: - The Hon’ble Tribunal had affirmed the absolute confiscation of 10 Kgs. of foreign
marked Gold bars and Gold Coins but set aside the confiscation of jewellery and currency seized
from the Appellants. Canon India Judgment was not applicable being a town seizure case.
Penalty also upheld.
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25. Shahid Ali and Ors. Vs. Principal Commissioner Customs (Import), New Delhi (ICD
TKD)
Issue: - It’s a case of undervaluation by submitting forged invoices. The case was made based
on the statements of the Appellants. The SCN was issued by the DRI under Sec 28(4) of the
Customs Act, 1962.
Held: - The Hon’ble Tribunal has held that the statement of the Appellant as was recorded by
Customs Officer under section 108 was found to be a substantive evidence against Appellant for
his alleged offence of under valuing the imported food supplement by making fake invoices.
26. M/s Sheikh & Mahajan LLP New Delhi. Vs. Commissioner of Customs (Preventive),
Delhi

Issue: - Issue relates to undervaluation and infringement of IPR on various branded and
unbranded shoes which were confiscated absolutely after affirming to be prohibited goods under
Section 11 of the Customs Act read with Rule 6 of the IPR Enforcement Rules 2007.
The imposition of redemption fine under section 125(1) and penalty upon the Appellant under
section 112 of the Customs Act, 1962 was also questioned.

Held: - The Hon’ble Tribunal affirmed the Order of the Department on valuation and on
Infringement of goods under IPR Rules and accordingly allowed the confiscation of goods under
section 111(d) & (m) of the Customs Act, 1962 followed by imposition of redemption fine u/s
125(1) and penalty u/s 112 of the Customs Act.
27. M/s Seville Products Limited Appellant Dubai, UAE. Vs. Commissioner of
Customs, ICD TKD New Delhi.
Issue: - The issue in these appeals is whether the penalty under Section 112(a) of the Customs
Act, 1962 has been rightly imposed on the exporter company (appellant), registered in Dubai,
for their malpractices in India through their Agent located in India and working for them in
India
Held: - The Hon’ble Tribunal has held that Penalty under Sec 112 (a) of the Act on a foreign
based director before the amendment in Section 1 of the Customs Act, 1962 is correct.
28. M/S Online Cargo New Delhi Vs. Commissioner of Customs New Delhi,
Issue: - Issue relates to invoking the limitation period as stipulated as per the various provisions
of the CBLR 2018.
Held: - The Hon’ble Tribunal after distinguishing the various Judgements of Hon’ble High
Courts and Hon’ble Supreme Court M/s. Masterstroke Freight Forwarders Pvt. Limited; M/s.
Jayyemaarr; S. Kasi vs. State and Settu S/o Govindaraj vs. The State has held that in view of
the provisions of section 6 of the 2020 Act, the period prescribed under regulation 17(7) of the
2018 Regulations being a special act stands extended up to 30.09.2020.
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29. Shri Shailendra Kashyap– Vs. Air Customs Superintendent (Adjudication), IGI
Airport, New Delhi
Issue:- This appeal has been filed before the Tribunal under Section 129A of the Customs Act,
1962 to assail the order passed by the CC (Appeals), against the order passed by the Additional
Commissioner of Customs where in the appellant was found to be violating the green channel
while trying to smuggle 8 Kgs of gold as baggage import.
Held:- It has been held that the appeal would not be maintainable before the Tribunal in view of
the proviso contained to Section 129 A (1) of the Customs Act which states that no appeal shall
lie to the appellate tribunal and the appellate tribunal shall not have jurisdiction to decide any
appeal in respect of an order referred to in Clause (b) of Section 129 A (1) if such order relates to
goods imported or exported as baggage.

30.
M/S Bharat Hotels Ltd., MS. Jyotsna Suri, MS. Madhav Sikka Vs.
Commissioner of Customs (Preventive), New Delhi
Issue: - Jurisdiction - officers of Directorate of Revenue Intelligence (DRI) are competent
officers to issue show cause notices, or not - seeking to give permission/No objection certificate
to the Applicant to sell Aircraft Beechcraft King B300 (350) against appropriate surety/security.
The Appeal seeking to sell the provisionally released goods based on the Bank guarantee
submitted.

Held: - It was held that the Appellant has to deposit the amount of Rs 7 Cr as Redemption fine
as per the Impugned Order and in the interest of justice, time should be given to Revenue to
argue the matter on merits especially in the light of the submission that the matter is covered by
the judgment of Hon’ble Supreme Court in the case of M/s Canon India Private Limited.

31 . M/s D.S. Cargo Agency vs. C.C., Delhi.

Issue: - Case of revocation violation of provisions of CBLR 2013 - CB admitted non-compliance
of Regulations 10(b), 10(d), 10(e) and 10(f) during investigation- Before Tribunal, SCN being hit
by limitation was contended –Dispute about meaning of ‘issue’ in Regulation 20(1) -Matter was
referred to third member who decided the issue in Revenue’s favour. On merit also, the
Impugned Order was suitably defended by Revenue.

Held: - Hon’ble Tribunal held that the SCN was issued within stipulated time, and charges
against the CB were established. Revocation of CB License, forfeiture of security deposit and
imposition of penalty on CB upheld.
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32. C.C., Delhi vs. M/s Oriental Trimax Ltd.
Issue: - Issue before Tribunal was ‘Whether redemption fine and penalty, if any, imposed in
adjudication order needs to be recovered from sale proceeds, if confiscated goods are
sold/disposed of by auction during pendency of appeal’. In view of diverging views between co ordinate benches of Tribunal, matter was referred to Larger Bench which decided the issue in
Revenue’s favour.

Held: - Larger bench vide I.O. No.05/2021 dated 31.03.2021 held that “When the order
confiscating the goods has been issued and the party has not opted to pay fine in lieu of such
confiscation, then the goods can be sold and the sale proceeds would vest with the government.
Penalty can still be imposed under section 112 of the Customs Act, 1962. An order for payment
of all sale proceeds without deduction of redemption fine cannot, therefore, be issued.”

33. M/s Shambhu Synthetics Pvt. Ltd. vs. C.C., Delhi.

Issue: - Issue relates to filing of Appeal beyond 90 days (stipulated period of 60 days+
condonable period of 30 days) before the first Appellate Authority and dismissal thereof.
Held: - Order of Commissioner (Appeals) upheld. Decisions of the Hon'ble Supreme Court in
the case of M/s Singh Enterprises [2008 (221) ELT 163(SC)], Hon’ble Delhi High Court in M/s
Uttam Sucrotech International (P) Ltd. [2011 (264) ELT 502 (Del.)] and Hon’ble Tribunal in
M/s Diamond Construction [2020 (35) G.S.T.L. 193 (Tri.-Del.)]relied upon.
34. M/s Freight Logistics vs. C.C., Delhi.

Issue: - Case of suspension of CB License- CB admitted non-compliance of Regulations 10(b),
10(d), 10(e) and 10(f) during investigation. Absence of reason for urgent action (Suspension)
against CB was argued by Appellant. Revenue on the other hand argued that once lapses on
behalf of the CB was brought to the notice of the Adjudicating Authority, within 7 days, the
Customs Broker License of the appellant was suspended and thereafter the suspension was
confirmed by the impugned order within another 8 days.

Held: - Tribunal vide F.O. No. 51649/2021 dated 09.07.2021 upheld suspension of the license
observing that the Impugned Order was merely an order of suspension of license and the
appellant had full opportunity to explain his case and put forth his defence in the proceedings
for action under Regulation 14 of CBLR, 2018 which were already in process.

Back

35. M/s Green View Logistics Vs. C.C., Delhi
Issue: - Case of violation of provisions of CBLR 2018. Appellant argued, inter alia, that once
the suspension of the Customs Brokers License of the Appellant was revoked under regulation
16(2), proceedings under regulation 17 for revocation of the license was not maintainable.
Revenue rebutted this argument by demonstrating that proceedings under Regulation 16 relate
to suspension of a license, while proceedings under Regulations 14 and 17 relate to revocation
of license. Thus, even if the Commissioner had revoked the suspension order under Regulation
16(2), nothing prevented him from proceeding under Regulations 14 and 17 for revocation of
the license.

Held: - Tribunal vide F.O. No. 51791/2021 dated 03.09.2021 upheld revocation of license
observing that proceeding under Regulations 14 and 17 are independent of the proceedings for
suspension of the license under Regulation 16.

36. M/s Bridgestone India Pvt. Ltd. vs. CC, Indore
Issue: - Issue relates to claim of refund without modification of original assessment. Appellants
argued that Hon’ble Tribunal’s remand order, directing the Original Authority to examine
existence of lis between the parties to ascertain application of decision of Hon’ble Delhi High
Court in case of Aman Medical Products [2010 (250) ELT 30 (Del.)], had attained finality in
absence of challenge by Revenue. Hence Revenue cannot argue that the case is covered by
Decision of the Hon'ble Supreme Court in the case of ITC Ltd. [2019 (368) ELT 216(SC)].
Held: - Hon’ble Tribunal vide F.O. No. 52079/2021 dated 17.12.2021 held that ratio of the
judgment in the case of ITC Ltd. (supra) was applicable in the case. Appeal was dismissed
accordingly.
37. Shree Krishna Paper Mills & Indus. Ltd. vs. C.C. (Prev.), Jodhpur
Issue: - Hon’ble Tribunal while passing the Final Order accepted, with consent of both parties,
that Commissioner of Customs (Preventive), Jodhpur was not competent to issue SCN without
examining the order passed by the Commissioner of Customs (Preventive), Jodhpur. When, it
was brought to the notice of the Tribunal that the Impugned Order had a detailed finding about
jurisdiction of Commissioner to issue SCN, it became evident that it was a fit case for ROM by
exercising Tribunal’s powers under Section 129B(2) of Customs Act, 1962.

Held: - Hon’ble Tribunal held that a decision passed based solely on a material which is
irrelevant or could not have been used, then the mistake could be rectified as per mandate of
Section 129 B (2) of Customs Act, 1962. It was also held that mere refund of the pre-deposits in
five appeals cannot possibly mean that the Department cannot file applications for rectification
of mistake. ROM Application filed by Revenue was allowed.
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38. M/s Magotteaux Co. Ltd. and Ors. vs. The Directorate General of Trade Remedies and
Ors.
Issue: - In the present case, the information was provided by the Domestic Industry and it was
the foreign exporter who was demanding the non-injurious price computation. The question was
whether the Designated Authority was, justified in not disclosing the confidential costing
information of the Domestic Industry, that formed the basis for calculation of the non -injurious
price, to the foreign exporter.

Held: - The Hon’ble Tribunal held that the non-injurious price computation was based on the
confidential cost of production of the Domestic Industry. It would be a serious breach of the
confidentiality provisions contained in rule 7 of the 1995 Rules if the same were to be disclosed
to the foreign exporter. Thus, the Domestic Industry was justified in not disclosing Non injurious
price to the Exporters.

39. M/s Kuitun Jinjiang Chemical Industry Co. Ltd. and Ors. vs. Union of India and Ors.

Issue: - The issue was whether the normal value for non-market economy was dealt with on a
case-to-case basis and the producer/exporter was justified in asserting that the Designated
Authority should have also determined the normal value under the third condition? Was there
any error in determining the Normal Value by the DA?
Held: - The Hon’ble Tribunal held that there was no error in the determination of the normal
value by the Designated Authority by resorting to the second method mentioned to the 1995
Rules as none of the parties had suggested applying the first criteria as the exports from foreign
country was next to China in terms of quantum. No anti-dumping duty was imposed on goods
from foreign country nor any anti-dumping investigation was in process and, therefore, the
normal value of subject goods was correctly constructed by the Designated Authority after
making the necessary adjustments.
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Central Excise
1. M/s Confident Dental Equipments Pvt Ltd Vs. CCE, Bangalore III
Issue: Classification of the sterilization appliances namely (a) Autoclave (b) Glass Bead sterilizer
(c) Steam Clave (d) Hot Air sterilizer.
Held: - The appellant contended that since the sterilizing equipment are used by dentists, the same
should be classified under Chapter 90 as they are ultimately used for medical purpose. The argument
of the department is that the sterilizing equipment, though used by dentists is not restricted to
medical purpose and it should fall under heading 8419 as ' sterilizing equipment ' is a more specific
description of the nature of the goods and not ‘dental equipment’ Rule 3(c) of Rules of
Interpretationis relied upon in deciding the issue in favour of Revenue.
2. M/s Nilgiris Mechanized Bakery Ltd Vs. CCE, Bangalore
Issue: - a. Whether the value of excisable goods chargeable to NIL rate of duty is includable in the
value for the purpose of availing SSI exemption in terms of Notification. No. 8/2001- C.E. dt.
01.03.2001.
b. Whether the extended period for issuing the SCN is invokable if any relevant information provided
by the party to the department pertains to a period prior to the period for which SCN is issued and not
for the period under dispute.
Held: - The Tribunal held that the value of any excisable goods even if cleared on NIL rate of duty
is includable in the value for the purpose of determining the SSI exemption, any information provided
by the appellant for a period other than the period covered by the SCN will not be relevant for
determining the fact of suppression/fraud etc. for the purpose of invoking extended period.

3. M/s New Allenberry Works Ltd. Vs. CCE, Chandigarh
Issue: - Issue pertains to the refund of amount of allegedly ineligible CENVAT credit which was
reversed during the time of audit without any protest after 3 years of the said reversal.
Held: - Appellant reversed the amount without any protest and did not ask for SCN, hence matter
ends. Filed refund claim after 3 years which was rejected on being time barred. It is held that Provision
of Section 11B pertaining to the time limit are applicable.

4. M/s Prem Steel & Metals Pvt. Ltd. Vs. CCE, Chandigarh
Issue: - Issue regarding fraudulent availment of CENVAT Credit on Shortage of goods.
Held: - CENVAT Credit denied in some invoices issued by Kanhya Lal Jai Narain and Madan
Industrial as vehicles found to be auto cycles and transportation of goods arranged by appellant
themselves. Penalty imposable on Prem Steel to the extent of denial of CENVAT Credit.
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5. M/s Karsh Enterprises Vs. CCE, Chandigarh
Issue: - Clandestine removal of goods.
Held: - Appellant admitted during the investigation of the case that the excess stock was procured
through illicit manner and thus revenue need not prove that the raw material and finished goods
recovered during the course of investigation were procured through illicit manner. Hon'ble Apex
Court judgment in the case of CCE Vs M/s Systems & Components Pvt Ltd 2004 (165) ELT 646 (S.C.)
has held that what is admitted need not be proved. Appellants brought no document on record in their
favor. Appeals of appellant dismissed.
6. M/s Wheels India Ltd Vs. Chennai North GST & CE
Issue: - Refund of the balance CENVAT Credit of Krishi Kalyan Cess as on 30.07.2017.
Held: - The Tribunal held that the accumulated and unutilized Cenvat Credit of Krishi Kalyan Cess
is not eligible for a refund as there is no provision under which such refund can be made in cash. The
Tribunal relied on the CESTAT order in the case of M/s BHEL Vs Commissioner of CGST,
Secunderabad 2020(41) G.S.T.L.465(Tri- Hyd)
7. M/s Balamurugan Chemicals Pvt Ltd Vs. CCE, Tirunelveli
Issue: - Suppression of facts by the appellant and applicability of penalty under Section 11AC of
Central Excise Act, 1944.
Held: - Since suppression of facts coupled with contravention of various provisions is evident, it has
been held that imposition of penalty under Section 11AC(i)(a) of the Central Excise Act,1944 read
with Rule 15(2) of the Cenvat Credit Rules, 2004 is correct. One of the reasons given by the
Tribunal for upholding the penalty under Section 11AC of the CCA, 1944 (for fraud etc.) was that
invoking of the larger period (extended period), which has the same ingredients of fraud etc. was not
disputed bythe appellants.

8. M/s. Harika Resines (Pvt.) Ltd Vs Guntur and Sama RajasekharVs Guntur
Issue: - a. Whether evidentiary value of any statement made u/s 14 of Central Excise Act, 1944 is
subject to fulfillment of procedure under Sec. 9D of the Act?
b. What is the effect of retraction of statement during cross-examination?
Held: - Statements made u/s 14 of the Central Excise Act, 1944 are admissible as evidence only after
fulfillment of the procedure under Sec. 9D of the Act. If the statement made is negated during crossexamination, the evidentiary value of such statement is in doubt. In adjudication proceedings, there
may be factors established in favour of the assessee and some in favour of Revenue. Conclusion has
to be drawn on established facts and probable facts and not on presumption of facts. Applying the
standard of proof of preponderance of probability, even if certain witnesses resile their statements
during cross- examination, and if documents and other witnesses support the case of the Revenue, it
would be sufficient to prove the allegations made in the show cause notice.
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9. M/s. Jai Balaji Industries Limited Vs. Commissioner of CGST & CX, Bolpur

Issue: - Whether the Tribunal is competent to condone the delay beyond the condonable period as
prescribed in the act while filing appeal before the Commissioner (Appeals)?
Held: - It is held that the Tribunal being a creation of statute is not competent enough to condone the
delay beyond the condonable period.

9. M/s. Meghalaya Cast & Alloys Private Limited Vs. Commissioner of Central Excise &
Service Tax, Shillong.
Issue: - Issue relates to incorrect valuation of final products cleared to related parties.
Held: - The Tribunal's observation is that "the limited issue to be decided is whether the assessee is
liable to penalty under Section 11AC of the Central Excise Act, 1944 in the absence of entitlement
of complete refund as has been observed by the Hon’ble High Court. The portion of the order dated
22.03.2018 passed by this Tribunal whereby duty demand has been confirmed has not been further
challenged by the assessee and therefore the same has attained finality. Though assessee has made
submissions in the present remand proceedings in their attempt to contest the entire portion of the
adjudication order, including the duty demand, we are not inclined to entertain the challenge sought
to be made on valuation aspects, for the reason that the same cannot be re-opened when no appeal
was admittedly filed by the assessee." Hon'ble Tribunal held that when there is no full refund in view
of the amending Notification dated 27.03.2008, there is no case of complete revenue neutrality and
hence, does not advance the case of the appellant assessee to plead for waiver of penalty in the given
factual matrix of the case.

10. CCE, Surat-I Vs. M/s Palak Designer Diamond Jewellery
Issue: - Whether Board Circular is binding on departmental officers if High Court/Supreme Court has
held that the action contrary to the said circular is legal? The issue in brief in this specific case of
departmental appeal was whether the Joint Commissioner has jurisdiction to issue and adjudicate the
show cause notice wherein the amount involved is more than Rs. 2 Cr. The Commissioner remanded
the case holding that the JC had no jurisdiction as per the Board Circular.
Held: - The Hon'ble Tribunal relying on the judgment of Gujarat High Court in CA No. 13128/2019,
held that since the jurisdictional HC had held that the Joint Commissioner had jurisdiction to issue
and adjudicate the notice the Commissioner(A)'s findings were not tenable. The Hon'ble Tribunal
modified the impugned order to the above extent as prayed for by the Revenue. The High Court Order
relied on the Hon’ble Supreme Court Order in the case of Pahwa Chemicals [ 2005(181) ELT
339(SC)].The Board has also issued Circular No. 1006/13/2015-CX dated 21.09.2015 that Board
Circular contrary to judgments of Hon’ble Supreme Court become non-est in law and should not be
followed.
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11.

M/s Zydex Industries Vs. CCE, Vadodara-I

Issue: - CENVAT credit on outward transportation on for basis without document.
Held: - The appellant's contention was that the sale was on for basis & therefore they were eligible for
the CENVAT credit. The Revenue's contention was that since the claim was not backed by any
documentary evidence, no CENVAT credit was admissible. The Hon'ble Tribunal upheld the
impugned order denying CENVAT credit on the grounds that the appellant had failed to submit any
documentary evidence to substantiate his claim that the outward transportation was on FOR basis.
12. M/s Rangdhara Polymers Vs. CCE, Ahmedabad-II
Issue: - Whether refund u/s 5 of CCR, 2004 is governed by the provision of Section 11B of the
CEA, 1944 as far as limitation is concerned.
Held: - The appellant's contention was that since Section 11B does not have a specific provision
regarding relevant date for refund u/r 5 of CCR, the time limit prescribed under Section 11B shall not
apply. Revenue's contention was that para 6 of the Notification No. 5/2006-CE(NT) clearly states that
the refund claim u/r 5 ibid, has to be made before expiry of the period specified u/s 11B of CEA,
1944; that since the refund is in respect of credit of input used in export of goods the relevant date is
date of export; that since the refund claim was filed after one year from date of export, refund was
rightly rejected on limitation of time. The Hon'ble Tribunal held that the refund was rightly rejected
since it was not filed within stipulated period of one year.
13. M/s Citizen Metalloys Ltd Vs. CCE, Ahmedabad -III
Issue: - Whether the amount paid during investigation is to be treated as pre-deposit in terms of
Section 35F of CEA, 1944 and whether refund of such amount is governed by limitation in terms of
Section 11B of CEA,1944. If consequently the demand is set aside.
Held: - The appellant contested the impugned order stating that amount paid during investigation
was a pre-deposit and is not hit by limitation. Revenue's contention was that what was paid was entire
duty, interest and 25% penalty to avail the benefit of waiver of penalty during the time of investigation
and therefore it was not a pre-deposit. The Hon'ble Tribunal held that deposit made was of duty,
interest and penalty and therefore the refund would be governed by limitation in terms of Section11B
of CEA, 1944.
14. M/s JBM Auto Ltd Vs. CCE, Ahmedabad -II
Issue: - Whether the interest is chargeable from the date of removal of goods or from the date of
payment of differential duty.
Held: - The appellant’s contention was that since at the time of removal of goods, the duty was paid
on provisional price and subsequently there was enhancement of price & they had paid differential
duty at later stage, the impugned order demanding interest was not legally tenable. Revenue's
contention was that the issue was no longer res integra having been decided by the Hon'ble SC in the
case of M/s. SAIL in favour of Revenue. The Hon'ble Tribunal relying on the judgment of SAIL held

that interest is required to be paid from the date of clearance of the goods till the date of payment of
differential duty.
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15. M/s Shree Maroli Vibhag Khand Udyog Sahakari Mandali Ltd Vs.CCE, Surat-I
Issue: - Whether CENVAT credit is admissible on angles, channels etc. under CCR, 2004?
Held: - Revenue's contention was that the appellant failed to exhibit that the angles, channels, etc.
were not used in the construction of factory shed, building or laying of foundation or making of
structures on support of capital goods. The lower authority had rejected the credit on the ground of
failure to provide documents to substantiate that these were not used for the above purpose. The
Hon'ble Tribunal held that in the absence of evidence to prove that the disputed goods have not been
used for construction of factory sheds and in absence of clear assertion and evidence by the appellant
that the goods were used for construction of capital goods, credit would not be admissible.
16. M/s Tarz Distribution India Pvt Ltd Vs. Commissioner of CGST, Bhiwandi
Issue: - Packing, re-labeling of imported goods by unregistered unit.
Held: - Appellants were engaged in the activity of labeling, re-labeling, packing and repacking of
imported perfumes, cosmetics and skin care. The Original Authority dropped the demand based
on revenue neutrality as the importer/appellant paid CVD based on MRP value. However, confiscated
the seized goods available in the factory as the Appellants failed to co-relate the goods with duty
paying documents. The Appellants challenged the order of confiscation of the seized goods. As
Appellants had admitted that in a few cases there was upward revision in MRP, the appellant on their
own paid the CVD also. This admission is sufficient to establish that there was manufacturing activity
undertaken by the appellant like upward revision of MRP and its fixture on repacked goods. Further
Appellant being not a registered concern is liable for penal action only on this account. Confiscation
and penalty upheld.

17. M/s Avon Cycle Ltd Vs. Commissioner of CGST, Ludhiana
Issue: - Case of late filing of returns and invoking the extended period of limitation.
Held: - Objection raised during audit itself, but appellant did not accept the view and did not file the
returns, hence extended period rightly invoked.
18. M/s Rajasthan Prime Steel Processing Centre Private Limited vs. Commissioner of
Central Excise & CGST, Alwar
Issue: - Whether amount received as compensation from the buyer of the goods in lieu of the
cancellation of the order is liable to be included in the transactional value of said good when
subsequently sold to another buyer on reduced price.
Held: - It was held that compensation received was mark up for the reduced price and hence was
liable to be included in the transaction value.
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19.

M/s KMG Rolling Pvt. Ltd Vs. Principal Additional Dir. Gen. (Adj)

Issue: - Whether an amount deposited in pursuance of the show cause notice pending adjudication
can be adjusted as pre deposit under section 35F of the Central Excise Act, 1944 in another case.
Held: - It was held that an amount deposited in pursuance to the show cause notice pending
adjudication, cannot be considered and adjusted toward the pre-deposit in respect of another show
cause notice under consideration of the appeal.
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Service Tax
1.

M/s Krishi Upaj Mandi Samiti Baran Vs. Commissioner CGST, Udaipur

Issue: - Section 73(1) was amended w.e.f. 28.05.2012 so as to change the period of “twelve
months” i.e. normal period of issuance of SCN to “eighteen months”.
Held: - The Commissioner (Appeals) committed no illegality in holding the demand for the
period 01.04.2012 to 30.06.2012 as the demand was within the statutory period of eighteen
months from the relevant date.

2.

M/s Chimes Aviation Pvt Ltd. Vs. Commissioner, Service Tax Delhi II.

Issue: - The issue involved is whether the services provided by the appellant would be
taxable under the head “transportation of passengers by air” [TPA] which became taxable
w.e.f. 01.07.2010 or would be taxable under “supply of tangible goods” [STG] w.e.f.
16.05.2008.
Held: - The services rendered by the appellant in charter hire of helicopters to various
corporates for offshore operations are classifiable under “supply of tangible goods for use”
service. Reliance is placed in the case of M/s Global Vectra Helicorp Ltd. 2016(42) S.T.R
118 (Tri.– Mumbai) and M/s EIH Ltd. vs. Commissioner of Central Excise, Delhi- I [2019
(24) G.S.T.L. 592 (Tri. - Del.)] to support the case or revenue.

3.

M/s Bharti Airtel Ltd vs. CCE, Bangalore-I

Issue: - The appellants had availed CENVAT credit on angles, channels, beams, MS Tower
parts etc. used in the erection and installation of towers and on pre-fabricated buildings/
shelters/ PUF panels used for housing/ storage generation sets and other components
/spares /equipment’s. Circular. F. No. 137/315/2007-CX4 dt. 7.12.2007 held that the
activity of erection of towers does not amount to manufacture and hence, credit is not
available. The same was confirmed by OIO.
Held: - Denial of CENVAT Credit on Angles, Channels, Beams, MS Tower parts (SS Mats)
etc. used in execution and installation of towers for Pre-fabricated
buildings/shelters/PUF panels on account of lack of nexus with output service.
Department's stand upheld on merits.
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4.

M/s Darvesh Enterprises Vs. CCE, Jaipur-I

Issue: - Issue pertains to delay in filing of appeal before Commissioner (Appeals)
i.e. first Appellate Authority.
Held: - The appeal was filed after the expiry of time limit as per Section 85(3A) of the
Finance Act, 1994 and consequently Hon’ble Tribunal has upheld the decision of
Commissioner (Appeals). Reliance is placed in the case of M/s Singh Enterprises Vs.
CCE, 2008 (221) ELT163(SC).
5.

C.C.E & S.T-Mangalore Vs. M/s New Mangalore Port Trust

Issue: - a. Refund of service tax on wharfage charges claimed to be in excess of actual
based on documents stating that service tax was paid on provisional basis under
protest.
b. Case of refund claimed by the party wherein in appeal they claimed that the order
has gone beyond the SCN as the SCN did not covert the grounds of rejection.
Held: - a. OIO rejecting the refund claim upheld on the ground that the service tax
paid was neither under provisional assessment nor under protest in as much as, the
document claimed by the party as containing the provisional clause, was internal
document between the respondent and their clients and there was no intimation to
department regarding provisional assessment nor was the duty paid under protest
and hence not followed the procedure prescribed under Rule 6 of STR.
b. Further, party's appeal for dismissal of demand on the grounds of short payment
of duty was not invoked in the SCN was not admitted in as much as there was a
corrigendum issues covering the grounds of short payment of duty.
In view of the above, Hon’ble Tribunal has remanded back the matter to original
adjudicating authority for fresh adjudication.
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DATE OF DECISION: 03.12.2021

ANIL CHOUDHARY:
The appellants herein are in appeal against order-in- appeal passed by the
Commissioner (Appeals), by which the absolute confiscation of seized 13 pieces of gold bars
weighing 12,993.30 gms. valued at Rs.3,98,89,431/- have been confirmed, and further
penalty imposed Rs.25,00,000/- under Section 112(b) of the Act on Shri Mahendra Kumar
Bajpai and penalty of Rs. 12,00,000/- under Section 112(b) of the Act on Shri Girish Agrawal
have been confirmed.

2.

The brief facts of the case are that the appellant Shri Mahendra Kumar

Bajpai was travelling from Kolkata to Kanpur by train. He was intercepted by the
officers of Government Railway Police on 30.01.2018 at Mugal Sarai Jn. Railway
Station. On finding that he was carrying 13 pieces of gold bars, which appeared to be
of foreign origin, he was detained. The Police Officers thereafter called the Officers of
Customs (P) Division, Varanasi to GRP Thana at Mugal Sarai and handed over the
foreign origin gold bars alongwith Shri Mahendra Kumar Bajpai to the Officers of
Customs for further action at their end, under supurdaginama dated 30.01.2018.
Before taking the possession of the gold bars from the GRP, Government approved
valuer was called by the Officers of Customs who valued the gold weighing 12,993.30
gms. valued at Rs.3,98,89,431/-, as per his report dated 30.01.2018. Thereafter, the
Customs Officers brought Shri Mahendra Kumar Bajpai to their office alongwith the
gold for interrogation and for further investigation. Shri Bajpai did not produce any
documents of sale/ purchase/ transportation with respect to the recovered gold.
He further stated that as per his knowledge these gold bars has been brought to
India from Bangladesh through off route by way of smuggling. Further, the gold bars
were also bearing the marking normally affixed on the gold bars by the foreign
manufacturers. Thus, it appeared to Officers of Customs that gold bars were brought
into India from Bangladesh in violation of the provisions of Section 7(1)(c), 11 and 46
of the Customs Act, 1962 read with Section 123 of the Customs and read with
Regulation 3(2&3) of Foreign Trade (Development and Regulation) Act, 1992 and also
Rule 11 & 12 of the Foreign Trade (Regulation) Rules, 1993. Hence, detained goods
appeared liable to confiscation under Section 111 of the Act. The Customs Officers
seized the gold in question under Section 110 vide panchnama dated 30/31.01.2018,

in the presence of two independent witnesses vide seizure order of even date.
Further, two mobile phones - Oppo & Samsung and two bags were also recovered, as
the two bags were used for carrying of gold, also appeared liable to be confiscated
under Section 119 of the Customs Act. The mobile phones were also seized for
further investigation.

3.

Statement of the appellant - Shri Mahendra Kumar Bajpai was

recorded under Section 108 of the Customs Act wherein he agreed to the facts
according to the panchnama and stated that he was carrying gold for and on behalf of
Shri Girish Agrawal (other appellant) son of late Harishankar Agrawal, resident of 24/7
Birhana Road, Kanpur Nagar, who is the Proprietor of Kala Jagat Jewellers, Naughada,
Naya Ganj, Kanpur. Further, he stated that he was working for Shri Girish Agrawal. He
also stated that in the past also he has carried gold from Kolkata to Kanpur for Shri
Girish Agrawal.

4.

On each journey, he had carried Rs. 10 lakh, as given by Shri Girish

Agrawal, which was delivered to the person at Kolkata and received the delivery of
gold.

5.

He further stated that his earlier journey to Kolkata was in 3 rd week of

December, 2017 alongwith Shri Girish Agrawal. Shri Girish Agrawal received six pieces
of gold bars of foreign origin and delivered Rs.10 lakhs to the person who delivered,
and they carried the gold bag to Kanpur.

6.

On earlier occasion he gone to Kolkata in the first week of January,

2018 alone, and reached at the designated place near Jagannath ji Temple situated at
Sonapatti, he contacted Shri Agrawal.

7.

After waiting for some time a person met him who had also met him

earlier and delivered him 8 pcs. gold bars of foreign origin and he gave Rs. 10 lakhs, as
given by Sh. Agawal to the person who had given him the gold bars, and came back to
Kanpur. For third time, he had gone to Kolkata, this time also he again reached near
Jagannath Ji Temple, the same person met him and delivered 8 pieces of foreign
origin gold bars and he delivered cash amount of Rs. 10 lakhs, which was received

from Shri Girish Agrawal, and returned to Kanpur on 20.01.2018.

8.

This time also he reached Kolkata on 29.01.2018 by Kalka Mail.

Thereafter, he reached the designated spot at Jagannath Ji Temple and contacted Shri
Girish Agrawal over his mobile No. 9336814496 from his mobile No. 9935327436.
After waiting for some time an unknown person came to meet him. Shri Bajpai first
gave him Rs. 10 rupee note, which had been given to him by Shri Agrawal, and then
on confirming the said person gave him 12 pcs. of foreign origin gold bars, he gave Rs.
10 lakh cash, he was carrying. After receiving the gold he has started his journey from
Kolkata by Hawrah Jodhpur Express for Kanpur. In the course of journey, he was
intercepted at Mughalsarai railway station by the GRP, resulting in the present
proceedings.

9.

The details of the gold bars recovered from Shri Bajpai, as examined

for valuation by Girdhar Gopal, Govt. Valuer, are as under:Sl.
No.
1
2
3

10.

Description of the No.
of Weight
(in
recovered
gold
recovered
gold
grams)
bars
bars
Gold Bar MMTC
02
1999.100
(99.5) 9995
Gold Bar Valcambi
06
5997.200
Suisse 1 Kg. gold
999.0
Gold bar
05
4997.000
PAMP
Suisse 1 Kilo gold
995.0
Total
13
12993.300

Value (in Rs.)
6137237.00
18411404.00
15340790.00

39889431.00

It appeared to the Customs Officers that the gold bars and PAMP /

Suisse are of foreign origin as the same are the mark of gold manufacturer of
Switzerland. Further, the rest two pieces of gold are having marks of MMTC. Further,
the sl. No. of the gold bars appeared to be removed or scratched.

11.

On further interrogation as to the payment of balance amount to the

alleged seller, Shri Bajpai stated that he was not aware how the remaining amount
was delivered to the person at Kolkata. Shri Bajpai also failed to give the name and
address etc. of the person who delivered gold bars at Kolkata. He also stated that he
has not been provided any bill/challan for the gold. It appeared to Revenue that by

carrying the foreign origin smuggled gold bars in such a huge quantity of about 13 kg.
by Shri Bajpai committed offence punishable under Section 135 of the Customs Act
and accordingly he was arrested on 31.01.2018 with prior permission of the
Competent Authority and thereafter produced before the Special CJM (Economic
Offences) Varanasi, who remanded him to judicial custody.

12.

By way of follow up investigation, the Customs Officers conducted

search at the residential premises of Shri Girish Agrawal on 31.01.2018 at 24/7,
Birhana Road, Kanpur. However, nothing incriminating was found during the search.
Smt. Mohini Agrawal w/o Shri Girish Agrawal who was present at the time of search
stated that Shri Agrawal was on tour to Jhansi for some work. Further stated that he
was in the business of stock broking and also having shop in the name of Kala Jagat
Jewellers, Kanpur.

13.

Search was also conducted at the shop premises on the same day at

Kala Jagat Jewellers, wherein nothing incriminating was recovered.

14.

Follow up search was also conducted at residential premises of Shri

Bajpai at Shiv Katra, Kamalpur, Kanpur on 31.01.2018, wherein also nothing
incriminating was recovered. The Customs Officers also issued summons to Shri Girish
Agarwal through his wife Smt. Mohini on 31.01.2018 to appear for tendering
statement, at their office at Varanasi on 05.02.2018. However, he did not appear
on the said date and thereafter another summons on 06.04.2018 requiring presence
on 15.04.2018. In response, a letter was received from W/o Shri Agrawal, informing
therein that he has not returned home and his wife has no information. Again notice
issued appearance on 27.02.2018, which was also not attended. Again similar letter of
wife of Shri Girish Agrawal was received by the Customs. In response to further
summons issued on 28.02.2018 for appearance on 08.03.2018, in response a letter
was received from Smt. Mohini informing that Shri Agrawal is seriously ill and
undergoing treatment, he is not in a position to appear in compliance of the
summons. It was also stated that when he recovers, he will join investigation.

15.

Call details of mobile No. 9336814496 of Shri Girish Agrawal had been

obtained. On the basis of details a summary chart of calls between mobile number
of Shri Girish Agrawal and mobile number 9935327436 of Shri Bajpai have been
prepared, which shows too many calls between them even in odd hrs., which
establishes their nexus and the involvement of Shri Girish Agrawal in the illegal
trading/ sales/ purchasing of foreign origin gold bars.

16.

From the aforementioned facts and circumstances, it appeared to

Revenue that the seized gold bars, totally weighing 12993.30 gms. are of foreign
origin, further appeared that the gold come to India from Bangladesh and further
carrying from Kolkata to Kanpur. It further appeared that Shri Mahendra Kumar
Bajpai was actively involved in carrying smuggled gold of foreign origin. It further
appeared that Shri Girish Agrawal S/o late Harishankar Agrawal resident of Kanpur,
who is also Prop. of Kala Jagat Jewellers is not joining investigation and buying time. It
further appeared that it is involved in the smuggling of foreign origin gold bars in
large quantity. It further appeared that he is required under Section 123 of the
Customs Act wherein the case of seizure of gold on the reasonable belief that these
are smuggled goods, the burden of proving that these are not smuggled goods, is on
the person from whose possession the goods were seized; and if any person, other
than the person from whose possession the goods were seized, claims to be owner
thereof, also on such other person. It further appeared that both Shri Bajpai and Shri
Agrawal have failed in discharging their onus to satisfy the licit possession of gold.
Accordingly, show cause notice dated 16.07.2018 was issued jointly on Shri Girish
Agrawal and Shri Mahendra Kumar Bajpai, proposing to confiscate seize foreign origin
13 pcs. of gold bars weighing 12993.30 grms. Valued at Rs. 3,98,89,431/- under
Section 111(b) and (d) of the Customs Act. Further, proposing seizure of the two bags
used for carrying under Section 119 of the Act. Further, penalty was proposed on Shri
Girish Agrawal and Shri Mahendra Kumar Bajpai under Section 112(b) of the Act.

17.

In response to show cause notice, Shri Girish Agrawal filed his reply

inter-alia stating that it is a case of town seizure and the allegation of smuggling is not
proved. Learned Counsel of Shri Girish Agrawal filed written submission at the time of
personal hearing inter alia stating as follows:-

“The Officers of GRP intercepted one person Sh. Mahendra Kumar Bajpai s/o
late Mohan Lal Bajpai r/o 6/37, shivkatra Kamalpur, Harzinder Nagar, Kanpur.
During the search of the said person the officers found 13 pieces of foreign
origin gold under the presumption that the said foreign origin gold bars were
brought into India without legal documentations and by way of smuggling and
since the gold belongs to the foreign origin gold bars the officers of GRP
handed over the accused person alongwith the gold to the Customs Officers of
Division – Varanasi after preparing the fard and supurdnama both dated
30.01.2018. During the investigation and inquiry from Shri Mahendra Kumar
Bajpai it came to the knowledge of officers that Shri Mahendra Kumar Bajpai
earlier also brought gold and handed over to me 3 times. On the basis of the
statement of Sh. Mahendra Kumar Bajpai the officers visited my residential
premises as well as the business i.e. M/s Kala Jagat Jewellers. The officers also
obtained the statement of Smt. Mohini Agrawal, my wife and recorded the
same dated 31.01.2018. the custom department also summoned me which
was although complied but I could not appear for recording of the statement
under Section 108 of the Customs Act, 1962. Relying upon the statement of
Shri Mahendra Kumar Bajpai it was concluded that Shri Mahendra Kumar
Bajpai is working as an employee for me and have been smuggling the gold of
my behest and have been handing over the gold bars to me. It is stated by
Shri Mahendra Kumar Bajpai that the 13 gold bars seized by the Customs
Officers were also being brought by him for me. On the basis of the
investigation by the Customs Officers it was concluded that the aforesaid 13
foreign mark gold bars were being brought in a clandestine manner in
violation of the provisioins of Section 7(1) (c), 11 and 46 of the Customs Act,
1962 read with 122 of Customs Act, 1962 and, therefore, same are liable to
confiscation under Section 11(b) and (d) of the Customs Act, 1962.”
1. I, Shri Girish Agarwal am the owner of M/s Kala Jagat Jewellers and my firm is engaged in

manufacturing and sale of jewelries. It is wrongly alleged in the show cause notice that I am
involved in smuggling of foreign origir brand gold with the help to Shri Mahendra Kumar
Bajapi. It is also wrongly alleged that Shri Mahendra Kumar Bajapai is an employee of my
firm. My firm M/s Kala Jagat Jewelers is a limited liability firm & we are strictly following the
provisions of companies Act as well as other laws. As a matter of fact Shri Mahendra Kumar
Bajpai is an acquaintance to me but he has nothing to do with my business activity at all.
According to the statement of Shri Mahendra Kumar Bajpai dated 30.01.2018 it was me
who has booked his ticket in AC-II Tier 1 Kalka Mail from Kanpur to Calcutta whereas there
is no evidence brought on the record establishing the fact that tickets were booked by me
or Shri Mahendra Kumar Bajpai has travelled in Kalka Mail in AC-II Tier, similarly no
evidence has been brought on the record that it was me who has booked seat No. A 1-43
for Shri Mahendra kumar Bajpai in Howrah Jodhpur Train. The department has not brought
any evidence on record to prove that Shri Mahendra Kumar Bajpai has travelled on the
same train as he has stated in his statement dated 30.01.2018.
2. In the statement it is stated by Shri Manendra Kumar Bajpai that earlier on 3 occasions

he has brought 6,8,8 gold bars for me but the same is supported by no evidence and the
false accusation have been made against me. Even since there have been inspection by the
Customs Officers of Custom (P) Headquarters, Lucknow at my residence on 31.01.2018 as
well at my business premises, no recovery was made in accordance with the statement
of Shri Mahendra Kumar Bajpai.
3. The statement tendered by Shri Mahendra Kumar Bajpai stating that for the very first

time he has visited Calcutta with me is nothing but a concocted

statement and no evidence again whatsoever have been brought on record supporting th e
same. There is no evidence that earlier I have accompanied him and introduced him with
some Calcutta trader, no enquiry or investigation was made from the person alleged to have
delivered the goods to Shri Mahendra Kumar Bajpai. As a matter of fact there is no evidence
to prove that the gold bar seized by the Custom Authorities is of smuggled nature and
brought from Bangladesh.
4. The aforesaid bars were seized by the Custom officers on the ground that the said gold

bars are showing foreign marking and therefore it is established that the said gold bars were
brought into India by the way of smuggling. Out of the aforesaid 13 bars 2 bars are of MMTC
and does not bear any foreign mark which established that the gold bars although bears a
foreign mark but also available in India and cannot be said to be of smuggled in nature no
evidence has been brought on the record that the aforesaid 13 bars of gold were brought into
India through Bangaldesh. There is no allegation in the show cause notice that the aforesaid
bars (brought by Shri Mahendra Kumar Bajpai, in his statement that he has brought the
aforesaid gold bars from the Calcutta) which is within territory of India and if the aforesaid
gold bars were brought by him from Calcutta then there is no violation of the Customs Act.
5. Without prejudice to the aforesaid it is further submitted that mere possession of gold

bar of foreign marking which is being brought from within India territory, itself does not
establish that the goods were of smuggled nature. In the present case it is alleged gold bars
not only bears the foreign marked but some of the gold bars also bear the marking of Indian
Brand. There is no evidence to establish that the alleged gold bars were smuggled into India
from Bangladesh and therefore mere having the foreign mark on some of the gold bar does
not establish that the said gold bars were smuggled into India. Further reliance is placed on
the following case laws:-

2000 (126) E.L.T. 180 (Bom)
State of Maharashtra Vs. Prithviraj Pokhraj Jain
Smuggling- Evidence-Foreign markings- Mere markings cannot be taken as evidence."
as proof of fact of foreign origin of goods as such markings and labels only hearsay
evidence”.
6. Shri Mahendra Kumar Bajpai in his statement has admitted that he is one of my

employees, whereas there is no evidence to establish this statement as well. My
residential premises as well as my business premises - M/s Kala Jagat Jewellers were
visited by the officers of Customs Authority and no evidence what so ever have been
found to establish the Shri Mahendra Kumar Bajpai was working as one of my
employee. The entire proposition that he is working as my employee is far from truth
and appears to be an incorrect statement.
7. As per "Fard" when Shri Mahendra Kumar Bajpai was caught by the GRP officers

apart from the recovered Gold bars, the officers also recovered one Mobile Hand set of
"OPPO" company in working condition. According to the "Supurdanama" also only one
"OPPO" mobile set was handed over by the officers of GRP to the Custom Authorities
where as in the "Panchanama" the officers were showing recovery of one "SAMSUNG"
handset also. As a matter of fact the GRP who caught the accused person showing
recovery of only "ONE" handset of "OPPO". The recovery of "two" handsets shown by
the custom authorities is thus contradictory to version to GRP, cannot be used as
evidence.
8. Shri. Mahendra Kumar Bajapi during his statement has stated that his mobile No.

8400666094 where as the call details enclosed by the custom authorities are of a
different number. Shri Mahendra Kumar Bajpai in his statement nowhere stated that
the aforesaid gold bars were handed over to him by the man he met in Calcutta on the

direction or on the telephonic conversation with me; he has also not stated my number
in use anywhere during investigation.
9. Also it is pertinent to mention here that the call records for the Mobile numbers

9935327436 for Shri Mahindra Kumar Bajpai and 9336814496 for my contact that have
been affixed as an evidence are the numbers entirely different from the contact
numbers stated by Shri Mahendra Kumar Bajpai as his contact number as 8400666094
at the time of investigation as well as my contact number which was mentioned by my
wife Smt. Mohini Agarwal at the time of investigation as 8299498727. Further to this
she was enquired about some contact number 8707505281 with my name by the
customs officers, regarding the said enquired number my wife Mohini Agarwal has
categorically stated that she does not know anything about the number.
10. The CDR of two telephone numbers which have been relied upon by the Custom

Authorities does not establish the telephone number 9935327436 belongs to Shri
Mahendra Kumar Bajpai and 9336814498 belongs to me and Shri Mahendra Bajpai
respectively. There are no conversation details in respect of the said numbers to
establish that I have directed Shri Mahendra kumar Bajpai to bring the gold bars from
Calcutta. The document relied upon by the department does not establish that the said
CDR relate to the alleged smuggling of the gold bars. Even the call details are not the
sufficient proof to establish the charges of smuggling when there is no conversation
detail on record. Relies on the following case laws:(i) 2017 (354) E.L.T.275 (Trib-Mumbai) Khemani Purshottam Mohandas
Vs. CC, CSI Airport, Mumbai "Penalty-Smuggling-Abetement-Evidence-Frequent mobile
calls Between appellants and accused passenger, illegally carrying gold bars.
Department not able to produce conversation Details- In absence of corroborative
evidence, charge of Abetement/conspiracy to smuggle gold cannot be sustained on
basis of suspicion, however, grave and plausible in Manner- Penalty not imposableSection 112 of customs Act, 1962.”
11. The entire case of the department against me is based on the statement of Shri

Mahendra Kumar Bajpai who is also a co-accused. It is well settled principle of law that
the statement of co-accused cannot be relied upon especially in a case where charges
of smuggling of goods are made. The penalty under Section 112 of the Custom Act,
1962 has been proposed against me that I, did not appear before the Custom
Authorities even after the Summons under Section 108 of the Customs Act, 1962. Non
appearance or right of silence does not establish that appellant indulged in smuggling
or somehow connected with co-accused. Even otherwise it is only the presumption of
the department that I have avoided the summons due to my indulgence with Shri
Mahendra Kumar Bajpai. No documentary evidence has been brought into the record
to prove my connection with Shri Mahendra Kumar Bajpai as such penalty under
112
(b) of Custom Act, 1962 can not be imposed against me.
12. I had nothing to do with the activity of Shri Mahendra Kumar Bajpai and without

any documentary evidence in support to prove my complicities with Shri Mahendra
Kumar Bajpai in smuggling of alleged gold bars. Penal provisions under Section 112 (b)
of custom Act, 1962 have been wrongly invoked against me and personal penalty
should not be imposed against me. Violation of provisions of Section 7 (1) (c), 11 and 46
of the Custom Act, 1962 read with Section 123 of the Custom Act, 1962 and Sections 11
& 12 of the Foreign Trade Act (Regulation) Rules 1993 is not attracted in my case.

17.

The Additional Commissioner relying on the statement of Shri Mahendra

Kumar Bajpai further observed that Shri Bajpai did not produce any documents in
support of the licit possession of the seized gold. Further, as per Shri Bajpai he was
working for Sh. Girish Agarwal and after receiving the gold at Kolkata he was carrying

the same to Kanpur for delivery to Shri Girish Agrawal. It is further observed that the
markings on gold was removed and other marks have been put on the gold bars. It is
further observed that Shri Bajpai has admitted that he is employee of Shri Girish
Agrawal who was carrying the gold from Kolkata, without any valid documents. Further,
as per Shri Bajpai he was knowingly doing the work, for earning his livelihood. It is
further observed that, what have been admitted need not proved. It was further
observed that the gold found in the possession of Shri Bajpai, is prohibited gold, and
such goods had been imported in violation of Import (Control) Order, 1955. It is further
observed that the appellant has not discharged his onus under Section 123 of the
Customs Act, as to licit possession of gold. Further observed that the statement of Shri
Bajpai is reliable as he has not retracted his statement and thus the statement is
sufficient to prove the culpability of these charges. It is further observed that insptie of
search at the premises of Shri Agrawal, no evidence has been found to establish that
Shri Bajpai was an employee of Shri Agrawal. Further, in view of the call detail record,
there being frequent conversation between both the appellants and the explanation of
Shri Agrawal was not rejected and accordingly seized gold was absolutely confiscated
under Section 111(b) and (d) of the Act, alongwith confiscation of the two bags. Further,
penalty was imposed under Section 112(b) of Rs. 25 lakh on Shri Mahendra Kumar
Bajpai and Rs. 12 lakhs on Shri Girish Agrawal.

18.

Being aggrieved, both the appellants had filed appeals before the

Commissioner (Appeals) who vide the impugned order-in –appeal, observed that none of the
appellant have claimed the ownership of the gold, which was recovered from Shri Bajpai. Further,
relying on the findings in the order-in-original, the appeals were dismissed. Being aggrieved, the
appellants are in appeal before this Tribunal. Both the Counsels for the appellants and ld. Authorised
Representative for Revenue have beenheard. Ld. Counsel for Shri Girish Agrawal urges as follows:-

The Adjudicating Authority as well as Commissioner (Appeals) has wrongly concluded
that Shri Mahendra Kumar Bajpai is a close associate of this appellant and helped the
appellant in smuggling of gold on past 3 occasions also. The Adjudicating Authority as
well as Commissioner (Appeals) has failed to appreciate that there is no evidence
except the statement of Shri Mahendra Kumar Bajpai to prove the involvement of the
appellant in this smuggling of gold.

The Adjudicating Authority as well as Commissioner Appeals has also failed to
appreciate that according to the statement of Shri Mahendra Kumar Bajpai dated
30.01.2018, it was this Appellant who booked the ticket of Shri Mahendra Kumar
Bajpai in AC-II Tier Kalka Mail from Kanpur to Kolkata, whereas there is no evidence
brought on record establishing the fact that tickets were booked by him, or Shri
Mahendra Kumar Bajpai has travelled in Kalka Mail in AC-II Tier. Similarly no evidence
has been brought on record that it was Mr. Agarwal who has booked Seat No.A1 –43
for Shri Mahendra Kumar Bajpai in Howrah Jodhpur Train. The department has not
brought any evidence into record to prove that Shri Mahendra Kumar Bajpai has
travelled on the same train, as he stated in his statement dated 30.01.2018.
It is an admitted fact that the aforesaid Gold Bars were handed over to Shri Mahendra
Kumar Bajpai in Calcutta only, and therefore, the charges of smuggling of Gold Bars
are not sustainable. Secondly, if Shri Mahendra Kumar Bajpai was a close associate of
the appellant and working as per his direction, then there must be some
conversation between the appellant and Shri Mahendra Kumar Bajpai on 29.01.2018
when the gold weredelivered to him in Calcutta. Further, Shri Mahendra Kumar Bajpai
should have contacted the appellant when he was movingfromCalcutta.
It is reiterated again that there was no conversation between the appellant and Shri
Mahendra Kumar Bajpai on 29.01.2018 and 30.01.2018. If the call details are
presumed to be correct then there is no conversation between the appellant and Shri
Mahendra Kumar Bajpai since 25.01.2018. Therefore, it is quite evident that the
statement of Shri Mahendra Kumar Bajpai is false and fabricated statement, and far
from truth. Only on the basis of statement of Shri Mahendra Kumar Bajpai, penalty
under Section 112(b) of the Customs Act cannot be made sustainable against the
appellant. Further, the call detail records (CDRs) of two totally different phone
numbers has been relied upon by the Department because the phone number being
used by the Appellant, as stated by the wife of the Appellant in her statement, and
phone number used by Mahendra Kumar Bajpai as stated by him in his own statement
are different than the phone numbers CDRs of which have been relied and annexed by
the Department.
Shri Mahendra Kumar Bajpai in his statement has stated that he is one of my
employees, whereas there is no evidence to establish this fact as well. My residential

premises as well as my business premises - M/s. Kala Jagat Jewelers were visited by
the Custom officers and no evidence whatsoever was resumed to establish either the
fact that Shri Mahendra Kumar Bajpai was working as one of my employee, or is
Appellant was involved in any kind of smuggling. The entire proposition is that he is
working as an employee is far from truth and appears to be a false statement. The
learned Commissioner (Appeals) has erred in relying upon the said statement and
imposed a heavy penalty against the appellant, only on the basis of the said
statement.
As per “Fard” when Shri Mahendra Kumar Bajpai was caught by the GRP officers apart
from the recovery of Gold Bars, the officers also recovered one mobile Hand set of
“OPPO” company in working condition. According to the “Supurdanama” also only one
OPPO set was handed over by the officers of GRP to the Custom Authorities, whereas
in the “Panchnama” the officers were showing recovery of one SAMSUNG handset
also. As a matter of fact the GRP who caught the accused person -showing recovery of
only ONE handset of OPPO. The recovery of two handsets shown by the custom
authorities, is contradictory version to GRP, and thus cannot be used as evidence. The
Adjudicating Authority as well as the Commissioner (Appeals) has failed to appreciate
that the call details relied upon in the show cause notice, is of a different phone which
was seized by the Customs Officer at the time of the seizure of the gold.
Shri Mahendra Kumar Bajpai during his statement has stated that his Mobile No. is
8400666094, whereas the call details enclosed by the Custom Authorities are of a
different number. Shri Mahendra Kumar Bajpai in his statement nowhere stated that
the aforesaid gold bars were handed over to him by the man he met in Calcutta on the
direction or on the telephonic instruction of this appellant, he has also not stated his
mobile number anywhere. Also it is pertinent to mention here that the call records for
the contact numbers 9935327436 for Shri Mahindra Kumar Bajpai and 9336814496 for
my contact, that have been relied as an evidence, are the numbers entirely different
from the one that was stated by Shri. Mahendra Kumar Bajpai as his contact number 8400666094 at the time of investigation, as well as my contact number which was
mentioned by my wife Smt. Mohini Agrawal at the time of investigation as 8299498727.
Further to this she was enquired about some contact number 8707505281, with my
name by the Custom officers regarding the said enquired number, my Wife Mohini

Agarwal has categorically stated that she does not know anything about that number.
There are no conversation details in respect of the said numbers to establish that I have
directed Shri Mahendra Kumar Bajpai to bring the gold bars from Calcutta. The
document relied upon by the department does not establish that the said CDR relate to
the alleged smuggling of the gold bars. Even otherwise the call details are not the
sufficient proof to establish the charges of smuggling especially when there is no
conversation detail on record. The Appellant places reliance upon judgment in 2017
(354) E.L.T. 275 (Trib-Mumbai) KHEMANI PURSHOTTAM MOHANDAS VS.CC, CSI
AIRPORT, MUMBAI.
The entire case of the department is based on the fact that the aforesaid Gold Bars
were being brought by Shri Mahendra Kumar Bajpai, by way of smuggling from Calcutta.
Shri Mahendra Kumar Bajpai in his statement categorically stated that someone in
Calcutta has handed over the Gold Bars to him. Whereas, the department has failed to
investigate as to who has handed over the Gold Bars to Shri Mahendra Kumar Bajpai in
Calcutta. As a matter of fact no investigation has been made by the department
regarding the purchase of said Gold Bars from Calcutta. The present case is based on
un-reliable and inadmissible evidence, and therefore, on the basis of the said in
complete enquiry charges of smuggling of Gold is not proved and hence penalty under
Section 112(b) of the Customs Act cannot be imposed against the appellant. Mere
foreign marking on the goods, which are freely tradable in India, cannot become a
ground for allegation of smuggling as held by the Hon’ble HC of Bombay, in case of State of
Maharastra Vs. Pritviraj Pokhraj Jain reported at 2000(126) E.L.T 180 (Bom.).
The appellant is not at all involved in the smuggling in gold, and therefore, penalty
against the appellant under Section 112(b) of the Customs Act, 1962 has been wrongly
imposed by the learned Commissioner (Appeals) Customs, Lucknow. The learned
Commissioner (Appeals) Customs, GST & Central Excise, Lucknow, has also failed to
appreciate that there is not a single piece of evidence to establish that the Gold was
smuggled on the behest of the appellant, and the appellant is actively involved in the
smuggling of aforesaid Gold bars. The order of the Adjudicating Authority as well as
Commissioner (Appeals), is totally based on assumptions and presumptions and hence
liable to be set aside. It is well settled principle of law that only on the basis of the
statement of co-accused penal provision of under Section 112(b) of the Customs Act

cannot be held sustainable in eyes of law. No evidence whatsoever has been brought on
the record to prove that the appellant is somehow concerned with the said smuggled
gold, in keeping, transporting or having possession of said smuggled gold.
The Learned Commissioner (Appeals) Customs, Lucknow without considering the said
facts imposed a heavy penalty against the appellant under Section 112(b) of the
Customs Act, 1962. Penalty cannot be imposed against the appellant without any
concrete evidence to prove indulgence of the appellant in smuggling of the gold.
The provisions of Section 112(b) of the Customs Act are not applicable on the appellant,
since the gold was neither found in the possession of the appellant nor was the
appellant found to have been carrying, removing, depositing, harboring, keeping,
concealing, selling or purchasing of the alleged smuggled gold. It is an admitted fact
that nothing incriminating was recovered from the appellant or from his business and
residential premises.

19.

Learned Counsel appearing for Shri Mahendra Kumar Bajpai, Ms. Somya

Chaturvedi inter alia urges that Shri Bajpai is an illiterate person. Further urges that
there is no proper service of the show cause notice, and the same was sent to his home
address, while he was in judicial custody. Thus, Sh. Bajpai has, had no opportunity to
contest the show cause notice. It is further urged that it is a case of town seizure and
hence there is no presumption of smuggling. It is the onus on the Department to prove
the allegation of smuggling which they have failed to do so. No reliance can be placed
on the statement of the appellant under Section 108 of the Act, as the said statement is
not voluntary and rather under coercion and duress while the appellant was detained
and arrested by the Customs Department. Further, there is no enquiry made as to the
source of the gold though it was statement of Shri Bajpai - he was carrying the gold
from Kolkata to Kanpur. It is further urged that no penalty is attracted under Section
112(b) of the Act. Further, reliance is placed on the following ruling:- Khemani Purshottam Mohandas vs. CC, CSI Airport-Mumbai 2017 (354) ELT 275
(Mum.)
Ram Prasad vs. Commissioner of Customs, Amritsar 2003 (159) ELT
594 (Tri. Del.)
It is further urged that the sale and purchase of gold is permitted within the

territory of India. It is further stated that the Department has wrongly alleged that the gold is
of foreign origin. It is further urged that inspite of inspection and recovery of gold by GRP at
Mughalsarai Railway Station, there is no independent witness brought on record by the GRP as
to the fact of seizure from the appellant. Further, as per the recovery note (Fard) prepared by
GRP, they found gold as per the seizure list of the Customs, with one mobile phone of Oppo
make. Further, urges that there is no proper co-relation as per the call detail record, and same
are not reliable. The appellant is a person of small means and remained in jail for about 18
months. In the facts and circumstances, the penalty imposed on the appellant is bad, very high
and disproportionate. Accordingly, prayed for allowing the appeal with consequential benefits.

20.

The learned Departmental Representative relied on the impugned order. As

directed by the bench, Revenue has post hearing, submitted evidence of service of
show cause notice on Mr.
Bajpai, in jail on 23.7.2018, which is evidenced or witnessed by the Jailor of District Jail,
Varanasi. The service receipt was forwarded by the Jailor to the Supdt. (P) Customs.
Accordingly, he prays for dismissing the appeals.
21.

Having considered the rival contentions, I find that :

(i)

Admittedly, it is a case of town seizure;

(ii)

In view of foreign markings on 11 out of 13 gold bars seized, the appellant –

M.K. Bajpai failed to discharge the onus under Section 123.
(iii)

The allegation of smuggling through Bangaladesh border is only presumption by

Revenue, not established.
(iv)

Mr. Bajpai admittedly received delivery at Kolkata, which is not disputed.

(v)

Appellant Mr. Bajpai remained in jail for about 18 months (From 1 February

2018 to July 2019). The order in original was passed on 29.3.2019, thus Mr. Bajpai did
not have proper opportunity to defend himself.
(vi)

Two of the gold bars (as per seizure list, and show cause notice paras 2 and 4)

are of Indian Brand MMTC, total weight 1999.100 gms, valued at Rs. 61,37,237/-.
(vii)

Mr. Bajpai is a person of small means, and was only a carrier.

(viii) The reliability of statement of Mr. Bajpai recorded during investigation is
doubtful, as he has alleged coercion and duress.
(ix)

The complicity of Mr. G. Agarwal is not established. Only evidence brought on

record is the evidence of frequent calls (as per CDR) between the appellants, and the
statement of co-accused, which cannot form the sole basis of imposing penalty.
(x)

Mr. G. Agarwal has disowned the seized goods at the first instance, and also

denied any connection of employer-employee or Principal – Agent with Mr. M.K. Bajpai.
(xi)

Nothing incriminating was found from Mr. G. Agarwal in the follow up search at

his residence and business premises.
(xii)

only “Oppo” Mobile phone was recovered by GRP at Mughalsarai Jn.,

Panchnama of Customs, showing recovery of two mobile phones (Oppo & Samsung),
raises doubt as to the genuineness of Samsung mobile phone.
(xii) Although the CDR raises a strong suspicion, but in absence of details of conversation, no
allegation is established against Mr. G. Agarwal.
(xiv) No case of penalty under Section 112(b) is made out against Mr. G. Agarwal.
(xv)

Section 111(d) is not attracted on the facts herein.

22.

Accordingly, I hold as follows:

(i) The absolute confiscation of 11 gold bars (excluding the two with MMTC
markings), is upheld under Section 111(b) of the Act.
(i)

Penalty under Section 112(b) on Mr. Girish Agarwal (Appellant in (Appeal No.

70272 of 2020) is set aside, with consequential benefits.
(ii)

The penalty under Section 112(b) on Mr. M.K. Bajpai is reduced to Rs. 2,50,000/-

(Rupees two lakhs fifty thousand), as he is only a carrier, and a person of small means.
(iv)

The confiscation of two gold bars-MMTC marking/brand, weighing 1999.100

gms, valued at Rs. 61,37,237/- is set aside. Revenue is directed to return these two gold
bars or the sale value (if disposed of) to Mr. M.K. Bajpai (from whose possession these
were seized).
23.

Thus, the impugned order stands modified and the appeals are allowed

in the aforementioned terms.
(Pronounced on 03.12.2021).

Sd/- (Anil
Choudhary) Member
(Judicial)

Pant
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SHRI LAKSHMI DHALL MILL VERSUS COMMISSIONER OF CUSTOMS
COCHIN
Customs Appeal No. 20481 of 2020
Order No. - Final Order No. 20107/2021
Dated: - 16 April 2021
Levy of Redemption Fine and Penalty - import of Black matpe FAQ crop 2019
classifiable under 0713 3110 - restricted goods or not - Ministry of Commerce &
Industry (Department of Commerce) vide Notification No. O.S 1478(E) dated
29.03.19 –
HELD THAT:- In the present case the importer had admitted that he does not have a license from
DGFT in respect of the restricted goods which means that the said goods have been imported by
the appellant in contravention of Section 111(d) of the Customs Act, 1962 and hence liable for
confiscation. Further it is found that the goods being restricted cannot be imported without
proper license issued by the DGFT and in the present case, the appellant did not possess the
license and hence the goods were liable for confiscation and the Commissioner has rightly
allowed the redemption subject to payment of fine of ₹ 7,00,000/- under Section 125 and penalty
of ₹ 3,00,000/- under Section 112 of the Customs Act, 1962.

There are no reasons to interfere in the impugned order which is hereby upheld appeal dismissed.
MR. S.S GARG, JUDICIAL MEMBER
For the Appellant : Mr. P.A. Augustian, Advocate
For the Respondent : Mr. P. Gopakumar, Joint Commissioner (AR) ORDER

The

present

appeal

is

directed

against

the

impugned

order

dated

18.02.2020/12.03.2020 passed by the Commissioner of Customs whereby the
learned Commissioner has ordered for confiscation of goods and allowed the
redemption on payment of fine of ₹ 7,00,000/- (Rupees Seven Lakhs only) and also
imposed penalty of ₹ 3,00,000/- (Rupees Three Lakhs only) under Section 112 of the
Customs Act, 1962. Briefly the facts of the present case are that the appellant is
regularly importing food grains and cereals under IEC code No. 3599003891 by
entering into a contract with overseas supplier M/s. Gold Power International,
Myanmar for supply of 119.798 MT of Black Matpe FAQ Crop 2019 and the supplier
issued invoice No. GPIL/19-20/118 dated 18.11.19 and for the purpose of clearance
the appellant filed Bill of Entry No. 5841550 dated 27.11.19 along with all the
connected documents.

2. The Ministry of Commerce & Industry (Department of Commerce) vide Notification No.
O.S 1478(E) dated 29.03.19 imposed restriction for import of the said goods restricting the
annual (fiscal year) quantity to 1.5 lakh MT and the same was informed to the trade and
public through Trade Notice No. 52/2018-19 dated 01.04.2019 by DGFT. Since the import of
the said goods was restricted and no valid license from DGFT was produced by the importer
the said goods after following the due process was ordered to be confiscated and was
allowed to be redeemed subject to payment of fine of Rs. 7,00,000/- (Rupees Seven Lakhs
only) under Section 125 of the Finance Act and penalty of ₹ 3,00,000/- (Rupees Three Lakhs
only)
under Section 112 of the Customs Act, 1962. The appellant has redeemed the goods
after payment of redemption fine and penalty but has challenged the imposition of

fine and penalty to be excessive and has prayed only for taking a lenient view with
regard to the redemption fine and penalty imposed by the learned Commissioner.
3. I have considered the submissions of both the parties and perused the material on record.
The only issue involved is whether the imposition of redemption fine of ₹ 7,00,000/- (Rupees
Seven Lakhs only) under Section 125 of the Customs Act and penalty of ₹ 3,00,000/- (Rupees
Three Lakhs only) under Section 112 of the Customs Act, 1962 is excessive or not? I find that
undisputedly the import of the goods ‘Black matpe FAQ crop 2019’ classifiable under 0713
3110 is not free in terms of Foreign Trade Policy 2015-20. Vide FTP 2015-20, Chapter 7 of
Schedule 1 of import policy, in respect of RITC 0713 3110, the goods are restricted and
subjected to the conditions of annual quota of 1.5 lakh MTs as per procedure notified by
DGFT. Further I find that in the present case the importer had admitted that he does not
have a license from DGFT in respect of the restricted goods which means that the said goods
have been imported by the appellant in contravention of Section 111(d) of the Customs Act,
1962 and hence liable for confiscation. Further I find that the goods being restricted cannot
be imported without proper license issued by the DGFT and in the present case, the
appellant did not possess the license and hence the goods were liable for confiscation and
the Commissioner has rightly allowed the redemption subject to payment of fine of ₹
7,00,000/- (Rupees Seven Lakhs only) under Section 125 and penalty of ₹ 3,00,000/- (Rupees
Three Lakhs only) under Section 112 of the Customs Act, 1962. Since the declared value of
the goods was ₹ 62,87,885.75 and hence the imposition of fine of ₹ 7,00,000/- (Rupees
Seven Lakhs only) and penalty of ₹ 3,00,000/- (Rupees Three Lakhs only) in my opinion is not
on the higher side and therefore, I do not find any reasons to interfere in the impugned
order which is hereby upheld by dismissing the appeal of the appellant.
(Operative portion of the Order was pronounced in Open Court on 16/04/2021)
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MUHAMMED RAFI KURUTHILAKATH LAFARKANTAVIDA VERSUS C.C, COCHIN-CUS
Customs Appeal No. 20365 of 2020
Order No. - Final Order No. 20664 /2021
Dated: - 06 August 2021

Smuggling - gold biscuits - gold biscuits were concealed inside the inner
garment worn by the appellant - undeclared goods - petitioner proved
ownership of goods - Absolute Confiscation - penalty - HELD THAT:- As per
N/N.12/2012-Cus dt. 17/03/2012, appellant was not entitled to bring the gold from
abroad as his stay in foreign country was only 35 days. Though in the impugned
order, Commissioner(Appeals) has noted that appellant has not been able to prove
his ownership on the impugned goods as the appellant has produced a photocopy of
the bill as proof of his purchase which is not sufficient. Before this Tribunal, appellant
has produced the original copy of the invoice issued by Malabar Gold and Diamonds
and the said bill shows that the appellant is the owner of the gold which was
purchased by him only 2-3 days before the start of the journey from Bahrain. But
since he was not eligible to bring gold in terms of Notification No.12/2012 and the
same was not declared, the impugned goods have rightly been confiscated.
Penalty - Section 112(a) and (b) of the Customs Act - HELD THAT:Considering the facts and circumstances of the case specifically when the appellant
has proved his ownership, the imposition of penalty is not justified - penalty set
aside.
Appeal allowed in part. Judgment / Ord
SHRI S.S GARG, JUDICIAL MEMBER
For the Appellant : Shri Mohammed Mujassim,
Adovcate For the Respondent : Smt. C.V. Savitha,
Superintendent(AR) ORDER

The present appeal is directed against the impugned order dt. 26/05/2020 passed by
the Commissioner(Appeals) whereby the Commissioner(Appeals) has rejected the
appeal upholding the Order-in-Original.
2. Briefly the facts of the present case are that the officers of Air Intelligence Unit, Cochin

International Airport, Nedumbassery seized two gold biscuits total weighing 120 grams
valued at ₹ 3,55,680/- (international value) from the appellant on his arrival from Sharjah to
Cochin on 20/09/2018. The gold biscuits were concealed inside the inner garment worn by
the appellant. Since the seized gold biscuits were undeclared, the original authority vide his
order dt. 16/01/2019 confiscated the same absolutely under Section 111(d), (i), (l) and (m) of
the Customs Act, 1962 and also imposed penalty of ₹ 10,000/- under Section 112(a) and (b)
of the Customs Act, 1962. Aggrieved by the said order, the appellant filed appeal before the
Commissioner(Appeals) who rejected the same. Hence the present appeal.
3. Heard both sides and perused the records.
4. Learned counsel for the appellant submitted that the impugned order is not sustainable in

law as the same has been passed without properly appreciating the facts and the law. He
further submitted that the appellant was ignorant of the law that gold ornaments brought
from abroad must be reported to the Customs authorities and he was also ignorant that he
is required to pass through the red channel and without knowing these facts, the appellant
passed through green channel. He further submitted that the quantity of gold brought was

only 120 grams which was purchased by him from Malabar Gold and Diamonds, Bahrain
with proper bill and the said purchase was purely for making ornaments for his family. He
also submitted that appellant was not an agent of any person and the said gold was not for
sale. He also submitted that appellant was never involved in any such cases earlier though
he has been frequently travelling to Bahrain as shown in his Passport. He also prayed that a
lenient view should be taken and gold should be released to the appellant.
5. On the other hand, the learned AR defended the impugned order and submitted that the

appellant was not entitled to bring gold from outside India as the duration of his stay in
abroad was only 35 days; therefore he was not eligible for import of gold in terms of
Notification No.12/2012 Cus dt. 17/03/2012. She further submitted that the appellant has
been frequently travelling abroad in connection with his work and he is presumed to know
the Customs rules and procedures. She further submitted that gold recovered was not
declared to the Customs which amounts to violation of Section 77 of the Customs Act, 1962
read with Baggage Rules, 1998 and relevant policy provisions which renders the gold liable
for confiscation.
6. After considering the submissions of both the parties and perusal of the material on

record, I find that the appellant was carrying two gold biscuits weighing 120 grams valued at
Rs.3,55,680/- which was concealed inside the inner garments by the appellant and the same
was not declared and the appellant passed through green channel so as to avoid payment of
customs duty. Further I find that as per Notification NO.12/2012-Cus dt. 17/03/2012,
appellant was not entitled to bring the gold from abroad as his stay in foreign country was
only 35 days. Though in the impugned order, Commissioner(Appeals) has noted that
appellant has not been able to prove his ownership on the impugned goods as the appellant
has produced a photocopy of the bill as proof of his purchase which is not sufficient. Before
this Tribunal, appellant has produced the original copy of the invoice issued by Malabar Gold
and Diamonds and the said bill shows that the appellant is the owner of the gold which was
purchased by him only 2-3 days before the start of the journey from Bahrain. But since he
was not eligible to bring gold in terms of Notification No.12/2012 and the same was not
declared, the impugned goods have rightly been confiscated and I uphold the order of
confiscation. But as far as penalty of ₹ 10,000/- imposed on the appellant under Section
112(a) and (b) of the Customs Act, considering the facts and circumstances of the case
specifically when the appellant has proved his ownership, I hold that imposition of penalty is
not justified and therefore I set aside the penalty of ₹ 10,000/- imposed on the appellant.
Accordingly, appeal is partly allowed in above terms.
(Order was pronounced in Open Court on 06/08/2021)
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RAJU
This appeal has been filed by the TECHNOCRAFT ENTERPRISE against
changes of classification of the product imported by them.
The appellant imported goods declared as 700 x 357x 700 SAE 52100 hot forged,
spheroidized annealed, proof machined, hollow UT 100% ok as per standard sep 1921 c/c
steel round bars (10 pcs) and 622 x 337x 700 SAE 52100 hot forged, spheroidized annealed,
proof machined, hollow UT 100% ok as per standard sep 1921 c/c steel round bars (8 pcs).
The appellant claimed classification under Customs Tariff heading 72284000 of Customs
Tariff Act, 1975 seeking benefit of Exemption Notification 21/2002-Cus dated 01.03.2002
(Serial No. 207) at 5% basic Customs Duty. Revenue on examination of goods disputed the
classification declared by the appellant i.e. Customs Tariff Heading 72284000. On being
asked to declare full description of the goods so as to justify classification/notification
claimed the appellant vide Letter dated 10.07.2010 also declared full description of the
goods and requested to finalize the assessment under Chapter Heading 72249099 as “other
Alloys Steel Ingot and Other Primary Form, semi-finished product and other Alloys” instead of
Customs Tariff Heading 72284000 which they had earlier claimed. On examination the goods
were found to be Tubes Hollow. The adjudicating authority relying on Chapter Note 1(p) held

that the goods cannot be classified under chapter 72 and ordered classification of the said
goods under Chapter Tariff Heading 73049000 of Customs Tariff Act,1975 and ordered the
appellant to pay duty accordingly.
The said order of the adjudicating authority was upheld by the Commissioner (Appeals).
Aggrieved by the said order of Commissioner (Appeals), the appellant are before Tribunal.
The Learned Counsel for the appellant argued that the product imported by them is input
for further processing. The process of manufacture was described as follows:
First further rough machining nearer to final accurate dimensions and then heat
treatment then initial finishing to final dimensions. The finished blank piece is then
heated in a furnace to acquire the required diametric expansion then a shaft (round
bar) of alloy steel is inserted across the length of the piece through the open bore.
Upon cooling the outer heated forged pieced (having bore) tightly shrink fits to the
inside shaft (round bar). The prepared roll is thereafter further finished by finishing
machining and final grinding to extreme accurate dimensions. The finished roll is
then inspected, tested and if found proper is ready for sale to the user industry i.e.
steel sheets cold rolling units.
It was argued that the goods imported are semi-finished in nature, therefore it has to be
classified under Chapter Heading 7224. She relied on Chapter note (m) of Chapter 72 to
assert that the product clearly confirms to the description other bars and rods. She argued
that in the impugned order reliance on the Chapter note (P) of Chapter 72 is incorrect.
Learned Counsel relied on the General Rules for the Interpretation of the First Schedule of
the Customs Tariff Act to assert that the goods should be classified under Chapter Heading
7224. She particularly relied on Rule 3(a) and 4 of the said Rules. She argued that merely
because the forged alloy steel solid bars/rods have a hole does not make the product a hollow
profiles. She argued that the Tubes/ Pipes or hollow profile are of extruded products
formed using a die of the desired shape. She argued that the present product is not
undergone any process of extrusion. She argued that forged alloy steel solid bars/rods might
not have a concentric hollow which is an essential character of Tubes/Pipes or hollow
profile. She argued that tubular product where inner or outer surface are not of the same
form need to be classified as Tubes/Pipes and those not having inner and outer surface of
the same form are to be classified as hollow profiles. She argued that the product imported
by them cannot be termed as a hollow profile as the inner and outer surface are of the same

form. She argued that product imported by them was to be further processed to convert
the same into rolls for rolling mills, whereas Tubes, Pipes or hollow profiles are however,
put to different use. She relied on the following cases.


Aravali Forging Ltd. Vs Collector of Central Excise, Jaipur [1999
(111) ELT 530 (T)]



Anil Forging v. Collector of Central Excise, Ahmedabad [1998(103) ELT 252(T)]



Steel & Indsutrial Forgings Ltd. V. Collector of Central Excise[1991
(53) ELT 609 (T)]

2.

Ld. AR relied on the impugned order.

3.

We have gone through rival submissions. We find that the essential dispute is if the

product imported by the appellant falls under Chapter Heading 72249099 or Chapter
Heading 73049000.
4. The appellant is seeking classification of the product as semifinished product of

other alloy steel. It is seen that the Chapter Note (ij) of Chapter 72 describe
semifinished product as follows:
“(ij) Semi-finished products:
Continuous cast products of solid section, whether ornot
subjected to primary hot-rolling; and other products of solid
sections, which have not been further worked than subjected to
primary hot-rolling or roughly shaped by forging, including
blanks for angles, shapes or sections.
These products are not presented in coils.”
From the above, it is seen that only product with solid section are classifiable as
semifinished products. The products which are not of solid section cannot be
classified as semifinished products. In view of above, the classification under
Chapter Heading 7224 as semifinished produce has to be ruled out as the product
imported by the appellant is not having solid section. The alternate classification
suggested by Revenue is 73049090.

It is seen that the said heading covers tubes, pipes and hollow profiles.
The Revenue is seeking to classify the product as hollow profile. The appellant
have argued that the product tubes and pipes and hollow profiles are products made
out of the process of extrusion, whereas the product imported by the appellant is a
forged product, which has been proof machine. The argument of the appellant is based
on the process of manufacture which has no relevance as far as classification under
Chapter Heading 7304 is concerned. It is seen that for the purpose of classification in
these heading the process of manufacture is not relevant. The appellant has sought
classification of the product as ‘other bars and rods’ relying of Chapter Note (m).
Chapter Note 1(m) of the Chapter 72 reads as follows:
“(m) Other bars and rods:
Products which do not conform to any of the definitions at
(ij), (k) or (l) above or to the definition of wire, which have a

uniform solid cross-section along their whole length in the shape
of circles, segments of circles, ovals, rectangles (including
squares), triangles or other convex polygons (including
“flattened circles” and “modified rectangles”, of which two
opposite sides are convex arcs, the other two sides being
straight, of equal length and parallel). The products may:
-

Have indentations, ribs, grooves or other deformations produced during
the rolling process (reinforcing bars and rods);
Be twisted after rolling.”

It is seen that the product covered are those having uniform solid cross section along their
whole length. In the instant case the product does not have solid cross section and therefore,
Chapter Note 1(m) has no application. Chapter Note (p) of Chapter 72 reads as follows:
“(p) Hollow drill bars and rods:
Hollos bars and rods of any cross-section, suitable for drills, of which the
greatest external dimension of the cross-section exceeds 15mm but does not
exceed 52mm, and of which the greatest internal dimension does not exceed
one half of the greatest external dimension. Hollow bars and rods of iron or
steel not conforming to this definition are to be classified in heading 7304.”
It clearly covers the hollow products and gives dimensional parameters necessary for the
product to fall under Chapter Heading 7304. The product imported by the appellant,
therefore, automatically gets classified under Chapter Heading 7304.
4.

The appellant have relied on certain decision of Tribunal (listed in para

1.4 above) which relate to forged products subject to process up to proof machining.
However, none of the decisions relate to forged products which are not of solid cross
section, and therefore, the said decisions are not relevant for this case.
5.

In view of above, we do not find any merit in the appeal filed by the appellant and

the same is dismissed.
(Pronounced in the open court on

01.04.2021 )
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This appeal has been filed by Shri Manoj Gadhiya against imposition of penalty
under customs Act.
2.

The case was booked against M/s Rudrani Impex Pvt Ltd. and others including the

present appellant in a case involving a proper claim of export benefits. The appellant Shri Manoj
Gadhiya was earlier a manager of M/s Ukinex Commercial Services. Shri Amit C Khatu was a “G”
Card Holder of M/s Ukinex Commercial Services, Mumbai. In the said proceedings notice was
issued to 85 noticee and the present appellant was one of them.
The appellant approached the tribunal for early disposal of his appeal as he wishes to
apply for Custom Broker License. As per Regulation 5 of the Customs Broker Licensing
Regulation, 2018 (Notification no 31/2018- Customs(MT) 14.05.2018),a person becomes
eligible to appear for F-Card Holder exam only if he has not been penalized for any offences
under the customs act and various other act. Since the appellant has been penalized in the
customs act he becomes ineligible to appear for the said exam in terms of Regulation 5 of the
CBLR 2018. In above background earlier hearing was allowed to the appellant.

The appellant is co-noticee in the case wherein the large number of Embroidery Machines
were imported using EPCG License in the names of fictitious non existing entities. The charge
against the appellant was that he facilitated for import of these machines in fictitious names, by
failing to verify the documents, by failing to conduct KYC of these fictitious importers. It was
also held in the impugned order that the appellant used G Card details of Shri Amit Khatu in the
import documents and also signed for Mr khatu. It was also held that the appellant signed
import documents in the name of N.B Agarwal who had already died. Para 52.5 of the
impugned order records as follows:
“52.5. I find that Mr. Manoj Gadhiya in his depositions recorded on 13.02.2014
has accepted that they did not have any KYC in respect of the importers where
RIPL was the high sea seller and they had accepted the genuineness of the
documents supplied to them. He has further stated that they had not verified the
antecedents, correctness of the IEC Code Nos, identity and functioning of the
dummy Units at the declared address, as required under Regulation No 11(n) of
the CBLR. He had not verified the photocopies of the rent deeds and electricity
bills with the original ones. Mr Haresh Gadhiya in his statement dated
28.03.2014 has also made identical depositions as Mr Manoj Gadhiya. He has
further admitted that he and Mr Manoj Gadhiya, after the death of N.B
Agarwal (earlier Proprietor, used the “G” Card Details of Mr Amit Khatu in the
import documents and also signed for Mr Khatu. They both had further signed
import documents in the name of Mr N B Agarwal who had already expired.
From the above facts, it is clear that both Mr Haresh Ghadiya and Mr Manoj
Gadhiyahave not acted in due diligience as they had not verified the antecedents
identity and functioning of the dummy units at their declared address. Both Mr
Haresh Gadhiya and Mr Manoj Gadhiya knew that the import documents were
being filed by them on behalf of dummy units without verifying their existence.
By the above acts, they have abetted RIPL in filing false documents and also
dealt with the goods in a manner which they knew were offending in nature
and

would be liable to confiscation,. Therefore, Mr Haresh Gadhiya and Mr Manoj
Gadhiya cannot escape their liability for penal action under Section 112 (a) of
the Act. I also find that Mr Haresh Gadhiya and Mr Manoj Gadhiya had forged
the signatures of Mr N B Agarwal , the earlier proprietor under section 114 AA
of the Act as they used forged documents for import of the computerized
embroidery machines.”

3.

Learned Counsel for the appellant argued that the appellant was the holder of “H” Card

issued by the Assistant Commissioner of Customs Surat and he was looking after import and
export work of M/s Ukinex Commercial Services, Surat which is a custom house agent ( Custom
broker). M/s Ukinex Commercial Services was engaged in import of capital goods like
Embroidery Machines for which traders/dealers use to contact along with relevant required
documents for import. M/s Ukinex Commercial Services would file bill of entry online and
thereafter submitted hard copies of the relevant documents like PAN Card , IEC, RCMC, SSI,
Factory address proof, electricity bill, municipal tax bill along with leave and licence agreement
and residence address proof of the importer which are all self attested documents by the
importer DRI booked case against M/s Rudrani Impex Pvt Ltd, Surat, alleging diversion of
imported computerised Embroidery Machines Computerized against dummy IEC and EPCG
Licence holder or payment of zero duty or 3% concessional Custom duty. The notice alleged
that imported these machines from china and shown said machines as sold on High Sea Sales
Basis to the dummy/fictitious IECs holder firms and got cleared the said machines against EPCG
Licenses of these firms. In this case the bill of entry was filed by M/s Ukinex Commercial
Services.
In this regard, statement of the present appellant was recorded on 13.02.2014 wherein the
appellant had explained to the officers of investigating agency, the method and manner in
which he used to undertake the task on behalf of CHA firm. The appellant had explained in
general terms in regards to all the importers that they had not maintained any records in
respects of KYC of their customers, however, they were verifying the genuineness of the IEC
and PAN card of the customers online from the website of DGFT and income tax department
respectively before submitting the documents to customs.
The appellant had submitted that their main customer was M/s Rudrani Impex Pvt. Ltd.
& others who were mostly all high sea sellers of different type of textile machinery. The
appellant had informed the officers that they had taken authorization letters, permission letter

for seal cutting of container from importers for the clearance of the goods from Customs and
after online assessment of bill of entry, the 2 nd & 3rd copy of bill of entry obtained from CMC
were sent to head office at Mumbai and Shri Amit C. Khatu, G Card holder signed the same and
returned it to them and thereafter they submitted the same to Customs at ICD, Sachin for their
signature, the appellant informed that on behalf of the importers either his office staff or he
himself remained present during inspection/examination of cargo. The importers were never
present when the imports were of M/s Rudrani Impex Pvt Ltd.
The appellant also informed the officers that he used to do verification of electricity bills
of Torrent power from the website as well as Vera (tax) Bill issued by Surat Municipal
Corporation from SMC website and did not find any incorrect bills during such verification of
the said documents through these official websites. The appellant informed that for the clients
of Surat they had taken KYCs and authorization letters from the respective High Sea Sellers and
submitted to the Customs authority and they did not have KYCs and authorization letters in
their records. It was also informed that the appellant had taken KYCs from M/S Rudrani Impex
in respect of importers who had imported the embroidery machines on high sea sale basis
from them and submitted the same to the Customs authorities.
The appellant says and submit that the penalty under section 112 (a) of the Customs Act, 1962
has been imposed for violation of provisions of Rule 11(n) of the Customs Brokers Licensing
Regulations, 2013 (CBLR, 2013) which requires the Customs Brokers to verify antecedent,
correctness of Importer Exporter Code (IEC) number, identity of his client and functioning of his
client at the declared address by using reliable, independent, authentic documents, data or
information. The appellant submits that antecedents of documents are confirmed when the
person has submitted self attested documents to be submitted before the Government
department. The self attestation of a document puts responsibility of genuineness of
photocopy of document on the person attesting it. The Importer Exporter Code has been
verified from website of DGFT.
The appellant has submitted that they have verified the electricity bills from Torrent
Power website and Surat Municipal Tax bills produced by importers from surat Vera (tax)
website. No discrepancy has been found and the information given in the self attested
documents were found matching with the details available on respective website.
Thus all the reasonable steps were taken by the appellants before submitting
documents to the customs. It cannot therefore be said the appellant has contravened the

provisions of Rule 11(n) of CBLR, 2013. In the first statement itself the appellant had disposed
before the investigating officers that this type of procedure was being followed in respect of
all the importers and Rs. 8,000/- per container was charged for which bills were raised. There
is no allegation of the department that the appellant had charged any extra money from M/s
Rudrani Impex in respect of the present consignment of embroidery machine in dispute. The
appellant had taken authorization letter, permission letter for seal cutting of container from
importers from the clearance of the goods from customs and after online assessment of bill of
entry, the 2nd& 3rd copy of bill of entry obtained from CMC were sent to head office or at
Mumbai and Shri Amit C. Khatu, G. Card Holder signed the same and returned it to them and
thereafter they submitted the same to Customs at ICD Sachin for their signature.
The appellant submits that due diligence to the possible extent has been taken by the
appellant and there is no reason available on record or proved by the adjudicating authority to
show that the appellant had prior knowledge about the importer firms begin dummy. The
appellant submits that all KYCs of the importers which were self-attested and submitted by M/s
Rudrani Impex who was regular client of the appellant and Mobile number of its Director and
Employee were available with the appellant, these KYC documents were also submitted to the
custom department without retaining the copy of the same.
The appellant relied on the following cases:


V. Esakia Pillai Vs CC Chennai 2001 (138) ELT 802 (Tri. Chennai)



Hindustan Steel Ltd. Vs State of Orrisa 1978 (2) ELT J159(SC)



Union of India (UOI) and Ors. Vs Raja Agencies 1993 (42) ECC 166 which has been
confirmed by the Hon’ble Supreme Court reported in 1998 (102) ELT A154



U. Shivasubramanianv. CC Trichy reported in 2004 (165) ELT 97 (Tri.
Chennai)

There is no allegation in this case that the appellant as CB had received any extra benefit
or additional amounts from M/s Rudrani Impex for which the forged or fake documents
would have been produced by the appellant.
Learned Counsel argued that penalty under Section 114AA of the Customs Act, 1962, has been
imposed on the ground that the appellant had forged the signature of Shri N.B. Agarwal, earlier
proprietor of CHA firm and Mr. Amit Khatu, G Card Holder. The appellant submits that this
finding is erroneous. Shri Amit Khatu has admitted that he had given his G Card to be used by

the appellant for clearance of Cargo at ICD, Sachin. There is no evidence that the appellant had
forged signature of Shri Amit Khatu in the import documents. Shri Baldev Jadhav, Branch
Manager of the said CHA firm in his statement recorded on 27.03.2014 (Copy of Statement is at
Exhibit ‘C’) has confirmed in his statement that bills of entry and examination orders were
signed by Shri Nirmal Kumar Agarwal and after the death of Shri Nirmal, one Shri Amit C. Khatu,
employee of the said firm and G card holder who sits in Mumbai Office signed on t he said
documents for imports and exports at the ports of Mumbai as well as at Surat. He has also stated in
the same statement at the other place that after online assessment of bill of entry the 2nd and 3rd copy
of bill of entry obtained from CMC was sent to their head office at Mumbai by Shri Haresh Gadhiya from
Surat and Shri Nirmal Kumar Agarwal signed these documents and after the death of Shri Nirmal, one
Shri Amit C. Khatu used to sign these documents. Except the version of Shri Amit C. Khatu that he had
never gone to Surat to sign import documents, it cannot be concluded that signature of Shri Amit C.
Khatu was being forged by the appellant. If the department believes version of Shri Amit C. Khatu, the
department shall also have to believe the version of Shri Baldev, as both the statements have been
recorded under Section 108 of the Customs Act, 1962 and evidentiary value of both the statements is
same. As regards, forging signature of Shri N.B. Agarwal, earlier proprietor of CHA Firm, the appellant
having done any forged signature of Shri Agarwal.

4.

Learned DR relied on the impugned order, he pointed out that appeal of the main

appellant is pending. Learned Authorized Representative pointed out that Shri Haresh Gadhiya
manager of M/s Ukinex Commercial Services as in statement dated 28.03.2014 (RUD -141) has
stated that Shri Manoj Gadhiya has signed as Shri Amit C Khatu G Card Holder or as Shri N. B
Agarwal, proprietor of M/S Ukinex Commercial Service.
He further pointed out that Shri Kaushal D Shukla director of RIPL as in statement dated
16.01.2014 (RUD -144) has stated that when buyers approached them for importation of the
machinery, they asked them to provide the documents viz. Photo Identity Proof, PAN Card,
Electricity Bill for residence, Factory Electricity Bill, Factory Rent Agreement, original SSI
Certificate, original EPCG License (both copies), that after getting all the said documents, one
Xerox set of all the Said documents were handed over to their CHA wherein Shri Manojbhai
Gadhiya, partner of Seacamp Exim Services Pvt. Ltd., their CHA firm made the requisite
corrections, if required,by manipulating in the documents required for submission to Customs
authorities at ICD Sachin, Surat for imports of machines and also get notarized the such mended/
created documents and completed all formalities ; Learned Authorized Representative relied on the
following portion of the notice



that he was shown File No. 1 of Annexure –A containing 68 pages, seized under the
Panchnama dated 29.11.2013 drawn at their office situated at 309, Union Trade
Centre, Surat and after carefully gone through the same, he stated that the said file
was in respect of 2 Computerized Embroidery Machines imported by M/s. Narayan
Muni Fashion, Surat, an actual buyer and the said file was prepared and maintained by
him as they prepared and maintained such files for all the importers who import
computerized Embroidery Machines from them on High Sea Sale Basis and the said file
containing original photo copies of the SRTEPC fee payment & Membership
Certificates, Chartered Engineer Bill for certificate and Chartered Engineer’s Certificate,
copy of IEC and EPCG Licences issued by the DGFT Authorities , SSI Certificates issued
by the DIC Authorities , Factory Rent Agreements, documents in respect of ownership
of the premises of landlord , Copy of Electricity Bill, copy of EPCG Bond etc, that pages
nos. 37 to 46 of the said File No. 1 was original rent deed made between Shri
Maheshbhai Karshanbhai Patel, owner of plot No.1, Tapi Industrial Co-op. Society, Ved
Road, Surat and Shri Dilipbhai h. Gabani, Prop. of Narayan Muni Fashion, Surat made
for 11 months, that pages nos. 60to 64 o the said File No. 1 was Photo copy of above
said rent deed, that he was shown page no. 62 of said file wherein at sl. No. 2 it was
mentioned that the said rent deed was made for 60 months and in this regard, he
stated that the said manipulation of 60 months instead of 11 months was done by Shri
Manojbhai Gadhiya,
that in case of original buyers manipulations were made mostly in Rent deeds, as
normally rent deed for any premises was made for 11 months only and for
imports under EPCG they have to submit a rent deed made for 60 months before
customs and therefore in such cases;



that to illustrate the above modus operandi he was shown File No. 7 of Annexure –A,
containing 62 pages , seized under the panchnama dated 29.11.2013 drawn at their
respective office situated at 309, Union Trade Centre, Surat, that the said file was in
respect of 9 Computerized Embroidery Machines imported by M/s. Mahadev Creation,
Surat, a created IEC holder & EPCG Licence holder and the said file containing original
and photo copies of the SRTEPC fee payment & Membership Certificates, Chartered
Engineer Bill for certificate and chartered Engineer’s Certificate, copy of IEC and EPCG
Licences issued by the DGFT Authorities, SSI Certificates issued by the DIC Authorities,
Factory Rent Agreements, Documents in respect of ownership of the premises
landlord, Copy of Electricity Bill, Copy of EPCG Bond etc, that pages nos 3 and 4 of the
said File No. 7 were copies of Electricity Bill in respect of Service No. 500230756 and in
one copy at page no. 3, name of consumer was mentioned as Shri Rajeshkumar
Uttamram Prajapati and in the second bill at page no 4, name of consumer was
mentioned as Shri Narayan Mallaraddy Patel, that the correct name of the Consumer
was Shri Rajeshkumar Uttamram Prajapati as per Bill placed at page 3 , though the

certain alteration in address i.e. P.No. 187/A had been made by altering as P187-188,
that the said Electricity Bill had been fabricated by altering the name of the consumer
and address as mentioned above, that the said fabrication in name and address had been
done by That page nos.9 to 12 of the said File No.7 were original copy rent deed made
between Shri Rajeshkumar Uttamram Prajapati, Prop. of M/s Mahadev Creation, Surat
and Shri Narayan Mallaraddy Patel, created owner of the premises i.e. Plot no.187 to 188,
Ambika Ind. Estate, U.M Road, Surat made for 11 months and page Nos 53 to 54 were photo
copy of manipulated rent deed wherein manipulation in the said rent deed was made for 60
months, in this regard I state that the said manipulation of 60 months instead of 11 months
was done by Shri Manojbhai Gadhiya.



That thus there were 23 created IECs, out of which in 6 created IECs, no import of
machines had been done as mentioned above.
Learned AR also relied on the decision of Hon’ble Apex Court in the case of Naresh J
Sukhwani Vs. Union Of India-1996 (83) ELT 258 (S.C) reproduced below:“4 I t must be remembered that the statements made before the Customs
Officials is not a statement recorded under section
161 of the Criminal Procedure code, 1973. Therefore it is a material piece
of evidence collected by customs officials under section 108 of the
Customs Act. That material incriminates the petitioner inculpating him
in the contravention of the provisions of the customs act, The material
can certainly be used to connect the petitioner in the contravention
inasmuch as Mr. Dudani’s statements clearly inculpates not only
himself but also the petitioner. It can, therefore, be used as substantive
evidence connecting the petitioner with the contravention by exporting
foreign currency out of India. Therefore we do not think that there is
any illegality in the order of confiscation of foreign currency and
imposition of penalty. There is no ground warranting reduction of fine.”

Learned AR argued that the statement of Co- Accused can be relied upon in terms of the
aforesaid decision. He also relied on the decision of tribunal in the case of Noble
Agency V.s Commissioner of Customs, Mumbai- 2002 (142) E.L.T. 84 (Tri.-Mumbai)
In para 12 of the said decision following has been observed:“12. The CHA occupies a very important position in the Custom House. The
customs procedures are complicated. The importers have to deal with a
multiplicity of agencies Viz. carriers, custodians like BPT as well as the
Customs. The importer would find it impossible to clear his goods through
these agencies without wasting valuable energy and time. The CHA is supposed
to safeguard the interests of both the importers and the Customs. A lot of trust
is kept in CHA by the importers/exporters as well as by the government
Agencies. To ensure appropriate discharge of such trust, the relevant
regulations

are framed. Regulation 14 of the CHA Licensing Regulating lists out obligations
of the CHA. Any contravention of such obligations even without intent would
be sufficient to invite upon the CHA the punishment listed in the Regulations.
Any deliberate contravention of the law has to be dealt with most seriously.
Regulations 13 makes it very clear that CHA license cannot be sold or
transferred. The proceedings in the case show and establish that by his action
Shri. Maru had in fact transferred the license to several people for pecuniary
benefits. Such contraventions have to be viewed seriously and hence the order
of the Commissioner is correct.”

5.

We have considered rival submission. The charge raised by appellant that he fabricated

documents and forged the signature thereby allowing import of machines by fictitious non
existing importers leading to loss of custom duty. This evidence is essentially in the shape of the
statement of co accused. It is noticed that Shri Manoj Gadhiya has admitted in his statement
dated 13.02.2014 that he was looking after over all custom clearance work of this RIPL till he
resigned on 1st October 2013. He also admitted that he was looking after the work related to
DGFT office viz. IEC , EPCG license etc. He admitted That M/s. Ukinex Commercial Services filed Bill
of Entry online in EDI system through ICEGate for Customs, ICD Sachin, Surat (INSAC6) and the work of
filing EDI bill of entry thorough ICEGate was done at their office by one employee of Seacamp Exim
Services Pvt. Ltd under his direct instructions and supervision. He has stated that they submitted all the
hard copy of the relevant documents like copy of PAN car, IEC, RCMC, SSI factory address proof

electricity bill, municipal tax bill along with leave and licence agreement and resident address
proof of the importer which were all self attest by the importer. That they facilitated clearing
and forwarding of imported goods. He stated that M/s RIPL was one of their main customers
and was engaged in High Sea Sale of the machinery to the various parties. He stated that the
said high sea sellers gave them the work of customs clearing and forwarding for their buyers
who were the importers and that they did not have direct contract with such importers and
they filed the bill of entry for the said importers on the basis of the High Sea Seller’s instructions
and submission of different documents required for customs clearance. He also stated that they
had received the authorization various importers from respective High Sea Seller/Dealer. These
documents received from High Sea Seller were submitted to the customs authorities. He also
stated that they had not kept copy of the said authorization with them and hence they did not
have any such authorization with them. He also stated that they did not have any KYC in respect
of importers wherein M/s RIPL was the High Sea Seller. He clarified that Shri Kaushal Shukla and
Shri Shailesh both employees of M/s RIPL used to come along with all the relevant documents
from M/s RIPL. All the consignments of M/s RIPL imported through ICD, Sachin, Surat where

sold on High Seas Sale basis to various importer in Surat. He stated that they had not
maintained with them KYCs of importers where High Sea Seller was M/s RIPL and they had
accepted the documents as supplied by the M/s RIPL. He clarified that they verified the
genuineness of the IEC and PAN card of the Customers online from the website of DGFT and
income tax respectively before submitting the documents in customs and that he had started
verification of Electricity bills of Torrent Power from the website as well as Vera bill issued by
Surat Municipal Corporation from SMC website. He stated that he had not found any incorrect
bills during such verification of the said documents through the website of Torrent Power And
Surat Municipal Corporation. This is an incorrect assertion. He was shown page no. 2 of file no. 13
which was photo copy of Torrent Power Bill in respect of service member 500599418 and meter no.
83300329 for the month of June, 2013 wherein the name of the consumer was mentioned as Shri.
Vijaybhai odhavbhai Virani, Plot no. 689-691, 1st floor, new GIDC, fulpada road, katargam, Surat, that he
was also shown letter Ref. BDM/AP/13631 dated 13.01.2014 of the assistant General manager (A.P).
Torrent Power Limited, Surat and original bill of Service No. 500599418 and Meter No. 83300329
bearing the name of consumer Bhaveshbhai Vallabhbhai Bharodiya. As per the electricity bill of Torrent
Power Ltd., owner of the said Plot no. 689, 1st floor, New GIDC, fulpada road, katargam, Surat,
was Bhaveshbhai Vallabhbhai Bharodiya where as the rent agreement palced on page nos. 4 to 7 of said
file no 13 for the premises Plot no. 689-691, 1st floor, new GIDC, fulpada road, katargam, Surat, showing
the owner of the said plot was as Shri. Vijaybhai odhavbhai Virani. He admitted that he had not
verified the said electricity bill regarding authenticity of the same with the website of Torrent Power
Ltd., though he had attended the said EPCG Licence No 5230012440 dated 23.08.2013 for the
registration and clearances of Embroidery Machines under zero duty EPCG Scheme made there under in
the month of September 2013. He admitted that they had filed bill of entry in the name of said
importers without verifying their antecedent and they genuineness as required under Customs Brokers
Licensing Regulations, 2013 /or CHA Regulation, 2004 as the work was entrusted by the High Sea Seller
M/s RIPL through their directors Shri Salil Shah and Shri Kaushal Shukla. He was also shown the
statement dated 10.02.2014 of Shri Sureshchandra Zariwala, Proprietor of M/s Ambika Fashion, Surat.
He had gone through the said statement of Shri Sureshchandra Zariwala dated 10.02.2014 and agreed
with the same. On being asked about the signature appearing on the statement of Shri Sureshchandra
Zariwala and signature appearing on letter dated 03.09.2013 M/s Ambika Fashion, Surat; addressed to
the Assistant Commissioner Of Customs, ICD Sachin, Surat and on High Sea Sale Agreement he stated
that, the signature on the said letter and high sea sale Agreements were not matching with the
signature on the said statement recorded under section 108 of the Customs

Act, 1962 wherein he

stated that they had neither taken any IEC or EPCG Licence nor they had imported any Computerized

Embroidery Machines and did not have any factory premises. He stated that the signature on the said
letter and High Sea Sale Agreements appears to be forged one; that the said documents was submitted
by them before the customs as supplied by the High Sea Seller and they had not verified it’s authenticity
and he was not aware who had signed on the said documents.
After the hearing, written submissions were submitted by the appellant on 10th March, 2021
wherein the appellant has submitted:
1. An

employee of M/s Ukinex Commercials Services, CHA firm he was required to verify

details and assist in filing of Bills of Entry. All the more the documents were selfattested therefore responsibility of any manipulation as alleged by the said SCN and
queries of the Learned DR would be totally fall on the client i.e. M/s Rudrani Impex Pvt
Ltd. It is to submitted there been drastic manipulation for assisting in alleged evasion
the employers would definitely come to have noticed since prior to April 2013 the
documents were sent to be signed by the G-Card holders of /s Ukinex Commercial
Services as there were no regulations as to prior signing of the documents like Bills of
Entry and verification.
2.

As regard forgery of signatures of Amit khatu , G- Card Holder and the proprietor NB

Agarwal , it was submitted that as per the instruction of the new custom officials the
signed bills of Entry and Verification were required to be provided beforehand .
therefore Amit Khatu, G- Card Holder and the proprietor NB Agarwal instructed Shri
Manoj Gadhiya, the appellant to sign on their behalf and proceed with timely filing as
they were stationed at Mumbai and the to and fro courier of documents would take
around a weeks’ time delaying filing of Bills of Entries. In connection with forgery post
death of proprietor of M/s Ukinex Commercials Services, Shri NB Agarwal, it is to
submitted that they were not informed of his death until they appellant himself called in
the order to ask for signed cheque books of Shri NB Agarwal, for payment of
administrative expenses and informing of his leave owing to his eye surgery in coming
weeks.
3.

It is further submitted that this was the prevalent trade practice followed at that

time so the appellant simply followed orders of the employer and seniors. He also
submitted that the deceased employer and the G- C are holder Amit Khatu were
unaware of the happenings and were able to somehow escape the allegations and levy
of penalty imposed upon them and all the blame was pushed further below on their
employees who had nothing to gain from anyone in the circumstances.

4.

Nowhere in the show cause notice or in the impugned order the Department have

alleged or proved that the appellant is beneficiary to any gains from the alleged acts.

From the above it is apparent that the appellant was fully aware about the fictitious nature of
the importers as the documents were being fabricated with his knowledge. He also admitted
that he had never met the importer but solely relied on the documents submitted by High
Sea Seller. His defense seems to be that once document is self certified he does not have any
responsibility. This is just an excuse. The entire responsibility of KYC has been placed on the
Customs Brokers. If just self attestation was enough than there was no need to put of
responsibility of KYC on Customs Broker. He also admitted to forging of signatures. His only
defense seems to be that he was merely an employee following direction of superior and that
the Superior Shri Amit Khatu was let off.
6.

In view of the above it is apparent that the appellant has failed in his duty as H-

Cardholder and actively involved himself in facilitating evasion of customs duty. The appellant
was given specific responsibility by revenue by making him an H- Card Holder. He cannot simply
pass the blame to his superior G- Card Holder. In this background the charges under section
112(a) of the customs act as well as 114A of the customs act are upheld.
7.

Appeal is therefore dismissed.

(Pronounced in open court 17.06.2021 )

(Ramesh Nair)
Member (Judicial)

(Raju)
Member (Technical)

Geeta
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Customs Appeal No. 60035 of 2021
[Arising out of Order-in-Appeal
No. LUD-EXCUS-001-APP-30-2019-20
31.01.2020 passed by the Commissioner (Appeals) CGST, Ludhiana]

dated

M/s Devgan Mechanical Works
Backside Modern Steels Ltd, Near Shir Ram Kanda, G T Road, Mandi Gobindgarh, Punjab

VERSUS
Commissioner of Customs, Ludhiana
ICD GRFL, G T Road, Sahnewal, Ludhiana

APPEARANCE:
Present for the Appellant: Mr. Saurabh Kapoor, Advocate
Present for the Respondent: Mr. Rajesh Rai, Mr. Amandeep Kumar, ARs
CORAM:

HON’BLE MR. ASHOK JINDAL, MEMBER (JUDICIAL) FINAL ORDER NO. 60839 /2021

DAT E OF HEARING: 24.05 .2021 DAT E OF DECISION: 24.05 .2021

PER ASHOK JINDAL:

The appellant is in appeal against the impugned order seeking relief for reduction in
redemption fine and penalty imposed on them by way of impugned order to the tune of Rs.
2,00,000/- and Rs. 1,00,000/- respectively.
2.

The brief facts of the case are that the appellant imported one consignment

declaring heavy melting scrap but on physical examination of the goods, it was found rerollable scrap. Therefore, the goods were confiscated. Differential duty was asked to be paid
bythe appellant. The appellant paid the differential duty. A redemption fine of Rs. 3,00,000/was imposed initially and a penalty of Rs. 1,00,000/- was also imposed. The appellant on
payment of these amounts, cleared their goods and filed an appeal before the ld.
Commissioner (Appeals) who reduced the redemption fine to the tune of Rs. 2,00,000/- but
maintained the penalty imposed on the appellant. Against the said order, the appellant is
before this Tribunal.
3.

The ld. Counsel for the appellant submits that as differential duty involved is only Rs.

4.76 lakhs, therefore, redemption fine and penalty imposed on the appellant are on higher
side and sought reduction thereof.
4.

On the other hand, the ld. AR opposed the contention of the ld.

Counsel and submits that the appellant must have knowledge of the description of the
imported goods, therefore, they have mis-declared the goods, accordingly, redemption fine
and penalty are to be maintained.
5.

Heard the parties and considered the submissions.

6.

On verifying the records placed before me, nowhere, the Revenue has come with the

evidence that prior to the physical examination of the goods in question, the appellant was
having any knowledge of the description of the goods that they are not heavy melting scrap
and are re-rollable scrap. In this circumstance, although the goods are liable for confiscation
as they were not found as declared but redemption fine imposed is on higher side,
accordingly the same is reduced to Rs. 40,000/- and penalty is also reduced to Rs. 10,000/-.
7.

With these terms, the appeal is disposed of.
(Dictated and pronounced in the open court)

(ASHOK JINDAL) MEMBER
(JUDICIAL)

RA_Saifi
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REGIONAL BENCH – COURT NO. 1
Customs COD Application No. 60587of 2019 Customs
ROA Application No. 60586 of 2019 in
Customs Appeal No. 35 of 2007

[Arising out of OIA-53-62-CUS-APPL-DLH-IV-2006 dtd. 09.10.2006 passed by the Commissioner
(Appeal) of CUSTOMS-Faridabad I]

M/s Varun Overseas
3767-68, Parmanand
Street, Daryaganj, New
Delhi

: Appellant (s)

Vs
CCE & ST-Faridabad-I
Delhi-IV, New CGO Complex, NHIV, Faridabad

: Respondent (s)

Customs COD Application No.
60589,60591,60593,60595,60597,60599,60601,60603,60605,
60607,60609,60611,60613,60615,60617,60619/2019
Customs ROA Application No.
60588,60590,60592,60594,60596,60598,60600,60602,60604,
60606,60608,60610,60612,60614,60616,60618/2019
In
Customs Appeal No. 36-47, 429-432 Of 2007

[Arising out of OIA-53-62-CUS-APPL-DLH-IV-2006 dtd. 09.10.2006, OIA-31-CUS- APPL-DLHIV-2007
dt.
17.04.2007,
OIA-32-34-CUS-APPL-DLH-IV-2007
dt.
17.04.2007 passed by the Commissioner (Appeal) of CUSTOMS-FaridabadI]

M/s Varun Overseas

: Appellant (s)

3767-68, Parmanand Street,
Daryaganj, New Delhi

Vs
CCE & ST-Faridabad-I
Faridabad

Delhi-IV, New CGO Complex, NH-IV,

APPEARANCE:
Shri Abhas Mishra, Advocate for the Appellant
Shri Rajiv Gupta, Ms. Swati Chopra, ARs for the Respondent

: Respondent (s)

CORAM :

HON’BLE MR. ASHOK JINDAL, MEMBER (JUDICIAL) HON’BLE MR.
TECHNICAL)

P. VENKATA SUBBA RAO,

MEMBER

ORDER No. M/60047-60080 / 2021
Date of Hearing:07.07.2021
Date of Decision:07.07.2021
Per : ASHOK JINDAL
The applicants have filed applications for condonation of appeals in filing the
restoration of appeals and applications for restoration of appeals on the ground that
although final order dated 06.07.2011 was passed on merits but in 2018 in subsequent
appeals of the appellant, this Tribunal has rejected the enhancement of valuation done
by the department, in that circumstances, the order of this Tribunal dated 06.07.2011 is
required to be modified. Therefore, the applications for restoration of appeals were
filed alongwith applications for condonation of delay.
2.

Heard the parties.

3.

Considering the fact that the order dated 06.07.2011 was passed on merits by this

Tribunal considering the arguments advanced by the appellant after relying on the decision in
other cases. In that circumstances, if the appellant was aggrieved by the order of this Tribunal,
he would have preferred an appeals against the order of this Tribunal but the appellant
remains silent till 2019. As the appellant has received a favourable order in 2018, therefore,
they choose to file applications for restoration of appeals which cannot be permitted at this
stage. In that circumstances, the applications for condonation of delay as well as the
applications for restorations of appeals are dismissed.
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The appellant is in appeal against the impugned order wherein a demand
of duty has been confirmed and redemption fine and penalty were also imposed
on the appellant.
2.

The brief facts of the case are that the appellant imported 128.720 MT of Heavy

Melting Scrap (HMS) from Dubai and filed a Bill of Entry claiming the benefit of
exemption from basic customs duty in terms of Notification No. 012/12 dated
17.03.2012 (Sr. No. 332). The assessing officer gave an examination order and the goods
were examined by the import Shed Staff in the presence of CHA/appellant’s

representative under the supervision of the Superintendent (Import) and it was found that the
consignment had also 10 MT of hollow profiles (channels) and 5 MT of pipes (secondary and
defective) along with HMS. The total weight of the consignment was 127.80 MT as against the
declared weight of 128.720 MT, i.e. short by 1.640 MT.

3.

The appellant sought re-examination and the re-examination confirmed the previous

examination report. The appellant accepted the mis-declaration vide letter dated 8.5.2013 and
waived the requirement of issue of the Show Cause Notice and requested for spot adjudication. On
such adjudication, the appellant paid the differential duty, the redemption fine and penalty imposed
in the spot adjudication order and cleared the goods. Thereafter, the appellant challenged the said
order before the Learned Commissioner (Appeals) who dismissed the appeal by the impugned order.
Hence, this appeal before us.

4.

Learned Counsel for the appellant submits that although the appellant requested for spot

adjudication with regard to confiscation and redemption fine but the appellant never accepted the
classification and valuation of the goods. Therefore, the adjudicating authority was required to issue a
show cause notice under Section 28 of the Customs Act, 1962. Further, no proper opportunity of
hearing was given while adjudicating the bill of entry. It is submitted that the appellant is a bonafide
importer of the waste and scrap for melting but the foreign supplier has sent some defective hollow
profiles and pipes in the Heavy Melting Scrap. These profiles and pipes are not meant to be used as
such in India but are only meant for melting. To save his own cost of cutting them into scrap, their
overseas supplier has dispatched them in the consignment of scrap which they had imported. These
goods are old and used and were going to be used only for melting. Therefore, classification of these
goods as pipes and profiles is not appropriate and differential duty cannot be confirmed accordingly.
Therefore, he prayed that the impugned order may be set-aside.
5.

As an alternative submission, learned Counsel submits that as duty involved in the matter is

only 1,35,823/-, a redemption fine of Rs. 1,30,000/- and penalty of Rs. 2,25,000/- are excessive. As the
appellant is a bonafide importer, the same may be reduced.
6.

On the other hand, the Learned AR supported the impugned order and submitted that as the

appellant has waived the issuance of the show cause notice and sought spot adjudication, and hence
the classification done by the adjudicating authority is appropriate.

7.

Heard the parties and considered the submissions.

8.

On careful consideration and submissions made by both sides, we find that the question which

needs to be addressed is whether the hollow profiles and pipes weighing about 10 MT found in the
consignment were actually pipes and profiles and to be classified as such or merely as part of scrap.
The only documents on the basis of which a decision can be made in this regard are the examination
reports and the letter given by the appellant to the Customs authorities both of which confirm that
they were indeed hollow profiles and pipes and not scrap as declared. The appellant accepted that
the mis-declaration, waived the Show Cause Notice by asking for a spot adjudication. If the appellant
had contested the nature of the goods, a Show Cause Notice would have been issued and the
remaining procedures followed. The argument of the Learned Counsel is that although they accepted
mis-declaration on their part and requested for spot adjudication, they never accepted the
classification and valuation and a Show Cause Notice should have been issued. We find this argument
without any force. Once the appellant gave in writing that they have mis-declared the goods, they
should be classified as profiles and pipes only and duty should be charged accordingly. It is worth
noting that the goods were examined and on the request of the appellant, re-examined and after
both these reports confirmed that the goods were hollow profiles and pipes, the appellant also
accepted the mis-declaration in writing. If the pipes and profiles were indeed old, the appellant could
have, instead of accepting a mis-declaration, requested for mutilation of these goods as per Section
24 so that they can no longer be used as pipes or profiles but need to be used as scrap only. However,
the appellant made a request for spot adjudication accepting the mis-declaration and the order was
passed accordingly. The appellant cannot now say that although they wanted a spot adjudication, the
department should have still issued a Show Cause Notice. Therefore, we uphold the demand of duty
in the adjudication order.

9.

However, considering the fact that the differential duty is only 1,35,823/-, we find a case

reduce the redemption fine and penalty imposed on the appellant.

Therefore, the redemption

fine is reduced to Rs. 50,000/- and the penalty is reduced to Rs. 15,000/-.
10.

The appeal is disposed of as above.
(Pronounced on 10.08.2021)

(Ashok Jindal)
MEMBER (JUDICIAL)

(P. Venkata Subba Rao)
MEMBER (TECHNICAL)
G.Y.
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Brief facts are that on 28.12.2016, a letter was received by Customs from the Manager, Cargo
Operations of M/s. Indigo Cargo (Domestic Airlines), Chennai along with photocopy of images
of a gold bar. In the letter, it was stated that M/s. Monopoly Carriers & Cargo (P) Ltd. Chennai
had booked a consignment declared as “docs and samples” with destination from Chennai to Kolkata.
The same was booked under airway bill dated 26.12.2016 for the flight scheduled for departure at
5:20 a.m. on 27.12.2016. While scanning the cargo on the night shift of 26.12.2016, the airline staff
suspected a piece of gold bar inside the parcel. As there were no supporting documents for the same,
the parcel was detained.

Inquiry and investigation was initiated and summons was issued to Sri Subhash Viswakarma,

the Branch Manager of M/s. Monopoly Carriers & Cargo (P) Ltd. Chennai. In his statement
recorded under section 108 of the Customs Act, 1962, he stated that one of his staff Sri Anil
received a parcel from one Sri Naveen who told him that it contained some „artificial stones‟.
The parcel was booked with Naveen as consignor and Sri Gopal, Kolkata as consignee by
airway bill dated 26.12.2016. It was also stated by him that he did not obtain full address, ID
proof of these people.
On receiving information about detaining the parcel on 27.12.2016, he and his staff along
with Sri Naveen and his associate Sri D.P. Saini met the Manager of M/s. Indigo Cargo
(Domestic Airlines), Chennai and requested to return the said parcel. But the Manager
refused to return the parcel and asked them to produce supporting documents for the
consignment. Thereafter, on the same day, he received an e-mail from the email ID of Sri
Ravi Nakhat (Appellant in Appeal No. C/40195/2020). The mail was attached with a sales invoice
dated 23.12.2016 issued by M/s. Venus Creations, Kolkata. He submitted the letter along with sales
invoice to the Manager of M/s. Indigo Cargo (Domestic Airlines), Chennai. The documents were
forwarded by airlines to the Customs authorities.

Based upon these documents and statements recorded, summons was issued to Sri Naveen
who is working as a delivery boy in M/s. Parv Express, Sowcarpet, Chennai. Sri Naveen in his
statement stated that on his uncle‟s (D.P. Saini) advice, on 26.12.2016, he met Sri Pintoo
Kumar of M/s. Arihant Jewellers, Chennai. Sri Pintoo Kumar handed over to him a parcel
which he gave to his uncle Sri D.P. Saini. That he is unaware of the contents of the parcel. On
the instructions of his uncle on 26.12.2016, he went to the courier company and booked the
cargo with himself as a consignor and Sri Gopal as consignee as directed by his uncle.
On 29.12.2016, statement was recorded from Sri D.P. Saini who agreed that he had given
instructions to Sri Naveen to collect the parcel from Sri Pintoo Kumar and also to book it to Sri
Gopal at Kolkata. A letter was sent by Customs, Chennai to the Commissioner of Customs
(Preventive), Kolkata informing about these facts and also requesting to do detail
investigation regarding the sales invoice issued by M/s. Venus Creation, Kolkata dated
23.12.2016 presented to the Manager of M/s. Indigo Cargo (Domestic Airlines), Chennai.
Statements of the appellant Sri Rishi Nakhat and Sri Ravi Nakhat as well as Sri Gopal was recorded by

officers at Kolkata and a report was sent to the Customs authorities at Chennai.

On examining the parcel by the officers of Customs, Chennai, it was found that it contained a
gold bar weighing one kilogram with the markings „HARAEUSSA. ARGOR; SWITZERLAND; 1
KILO GOLD; 995.0 ; MELTER; ASSAYER‟. On close scrutiny, the departmental authorities found
that the serial number of the gold bar was not seen since the serial number was completely
hammered. An authorized gold and gems consultant certified that the purity of the gold is
0.995. The value as on 30.12.2016 was Rs.28,16,000/-. The said gold bar was seized under
mahazar dated 30.12.2016 and deposited in Airport Customs Warehouse, Chennai on the
same day.
A summon was issued to Sri D.P. Saini and his statement was recorded on 31.12.2016, in
which he stated that the parcel was booked by Sri Naveen on his instructions. That he
received a call on 26.12.2016 from Sri Gopal, Kolkata asking him to collect the parcel from Sri
Pintoo Kumar, M/s. Arihant Jewelers, T. Nagar, Chennai. They also directed him to wrap the
parcel with carbon paper and send it to Sri Gopal through M/s. Monopoly Carriers & Cargo (P)
Ltd. He admitted that he had earlier sent three such parcels to Sri Gopal at Kolkata. Based on
such statement, Sri Pintoo Kumar was called upon to explain his stand. In his statement dated
31.12.2016, he stated that his friend Sri Rishi of Kolkata was in Chennai on 26.12.2016 and on
the same day Sri Rishi Nakhat gave a packet to him which had gold inside and told him to give
it to one person whom he would tell later. Sri Rishi thereafter left to Tirupati. That as per
Rishi‟s instructions he had called Sri D.P. Saini and had handed over the packet to Sri Naveen
on 26.12.2016 itself. Statements of Sri Rishi Nakhat and Sri Ravi Nakhat were recorded in
Kolkata.
It was stated by Sri Rishi Nakhat that his counsin Sri Ravi Prakash Nakhat had some liquid
funds and wanted to make some investment. He purchased the gold bar from M/s. Kerala
Fashion Jewellery, Mylapore, Chennai on 21.12.2016 on credit basis for Rs.29,29,000/- as per
Sale Invoice No. 875 dated 21.12.2016. He paid the amount for this gold bar later only on
13.1.2017 through RTGS. That the same gold bar was sold by him to his cousin Shr Ravi
Nakhat on 23.12.2016 for Rs.27,32,857/- as per Sale Invoice No. 003/VC/2016-17 issued in
the name of his firm Venus Creation, Kolkata. That he had received payment for such sale

from Sri Ravi Nakhat only on 13.1.2017. He stated that he was not aware of the serial number
on the gold bar. He collected the gold bar from Kerala Fashion Jewellery on credit and handed
over it to Sri Pintoo Kumar to parcel it to Sri Gopal at Kolkata since he was on his way to Tirupati
Temple.

Based on such statements, verifications were made in the accounts of M/s. Kerala Fashion
Jewellery. On such scrutiny, it was found that the invoice dated 21.12.2016 supposed to be
issued to Sri Rishi Nakhat was not having running serial number. Though the invoice was
numbered as 875, there was no reference in their sales book of 874, 873 or any other invoice
in 800 series to justify that invoice number 875 was issued in the normal course of business
on 21.12.2016. Further, the computer generated ledger copy submitted by M/s. Kerala
Fashion Jewellery was found to be created subsequently.
Statement was recorded from Sri Sunil Cherian, one of the partners of M/s. Kerala Fashion
Jewellery, Chennai. In his statement, he stated that they purchased gold bars / bullion from
M/s. Shiv Sahai & Sons (India) Pvt. Ltd. Chennai. That they maintained ledgers for inward and
outward purchase and sale of gold. That they do not make entries of serial number of the
bullion they purchase. That his friend Sri Vimal, Chennai ordered one kilogram gold bar on
credit basis and the same was handed over to Sri Vimal as per sale invoice 875 dated
21.12.2016. That he is unaware as to whether it had any serial number. He did not know Sri
Rishi of Venus Creation. On further investigation, Sri Vimal gave statement that he had
purchased gold bar from M/s. Kerala Fashion Jewellery and handed over the same to Sri
Rishi on 26.12.2016. That he did not notice any serial number / tampering of serial number on the
gold bar. The manager of M/s. Shiv Sahai & Sons (India) Pvt. Ltd. was also summoned. He stated that
they do not sell any gold bar without any serial number or tampered serial number. In his statement
dated 18.4.2017, Sri Rishi had explained the purchase of the gold bar from Kerala Fashion Jewellery
through Sri Vimal Kumar. He paid the amount through RTGS on 13.1.2017 after receiving payment
from his cousin Ravi Nakhat. That when the gold bar was handed over to him, Sri Vimal forgot to give
him the bill issued by M/s.Kerala Fashion Jewellery. For this reason the sale invoice issued by him
(Venus Creation) was sent through email instead of sending the purchase invoice issued by M/s.
Kerala Fashion Jewellery. It was also stated by him that he did not give any security / guarantee while
purchasing the gold bar on credit basis. So also that he had not given any acknowledgement for the

delivery of the gold bar to him.

Further investigations relating to the bank accounts of Venus Creation, Kolkata (Sri Rishi
Nakhat), it was found that M/s. Venus Creation was having only Rs.10.25 lakhs as bank
balance in their accounts as on 21.12.2016. Over a period of six months, there was credit
transaction of more than Rs. 5 lakhs, the second highest transaction being Rs.3,37,590/-.
Suddenly a huge amount of Rs.20 lakhs was credited into this account on 13.1.2017 by one
Sri Sajjan Kumar Jhunjhunwala. This was not supported by any sale or purchase entry in
Annexure B of the VAT returns. Another book transaction on 13.1.2017 was found to be credited
from Ravi Prakash Nakhat to the tune of Rs.27,32,857/-. On the same day, M/s. Venus Creation made
a payment of Rs.29,29,000/- to Kerala Fashion Jewellery through RTGS. Further, on scrutiny of bank
accounts of Ravi Nakhat, it was seen that he had only Rs.48,953/- as cash balance when he claimed to
have purchased gold bar from Venus Creation on 23.12.2016. Pursuant to such investigations, it
appeared to the department that the appellant had contravened various provisions of law relating to
export and import of goods and that the goods were liable for confiscation, apart from the appellants
being also liable for duty / penalty under the Customs Act, 1962.

On behalf of the appellants, the ld. Counsel Sri Rathindranath appeared and argued the
matter. He submitted that at the very beginning of detaining the parcel itself, the appellants
produced necessary documents regarding purchase and ownership of the gold bar. Thus, the
appellant has discharged the burden under section 123 of the Customs Act, 1962. In spite of
such documentary evidence, the department has mainly relied on the contradictions in the
statements recorded from various persons. Even from such statements, the department has
not been able to prove that the goods are smuggled in nature. The seizure and absolute
confiscation of the gold cannot sustain as these are not smuggled goods. Though the appellant
furnished documents for the purchase of the gold, the department failed to give weight to such
evidence and concluded that the goods are smuggled by guess work. Merely because the serial
number is tampered on the gold bar, it cannot be concluded that the same is smuggled gold.

The authorities below have relied upon the absence of serial number of gold bar in the
invoice issued by Kerala Fashion Jewellery and also by M/s. Venus Creation. It is not a usual
practice in trade to mention the serial number of the gold bar in the invoice. The appellant is
not at all connected with the tampering of the serial number on the gold bar. The authorities

below have wrongly concluded that the documents of purchase of gold bar are concocted /
afterthought by the appellant.
The appellant (Rishi Nakhat) had purchased the gold bar from M/s. Kerala Fashion Jewellery
under tax Invoice 875 dated 21.12.2016. There was no fabrication done with regard to this
invoice. The payment was made by Rishi Nakhat to M/s.Kerala Fashion Jewellery by RTGS. So
also the payment made by Ravi Nakhat to Rishi Nakhat was also through RTGS. This being so,
the allegation that the transaction is illegal and intended to cover up black money is without
any basis. The gold bar has suffered applicable Customs duty when it was initially brought into
India from foreign country. So also the view taken by the department that the gold bar is
prohibited goods under section 2(33) of the Customs Act, 1962 is erroneous. When
M/s.Kerala Fashion Jewellery as well as M/s. Venus Creation have stated that they have sold the gold
bar, the department ought to have accepted the invoice produced by Ravi Nakhat. Though the serial
number of the gold bar is seen tampered, the onus of such tampering cannot be vested upon the
appellants. It is crystal clear that the investigation agency has tried to complicate the simple
commercial transaction into illegal one by a story built up by them. The department could have asked
M/s.Kerala Fashion Jewellery (supplier of the goods) to produce import documents as they are the
importers (Para (x) of appeal grounds). The case law relied by the Commissioner (Appeals) to uphold
the order passed by the original authority are not applicable to the facts of this case.
The ld. Counsel relied upon the following case laws to support his contention:(i)

Ajit Bhosle Vs. Commissioner of Customs (Prev.), Kolkata – 2020 (374) ELT 814
(Tri. Kol.)

(ii)

Mandipa Debroy Chowdhury Vs. Commissioner of Customs (Prev.), NER, Shillong
– 2020 (374) ELT 133 (Tri. Kol.)

(iii)

Commissioner of Customs (Prev.) Lucknow Vs. Rajesh Kumar Seth – 2020 (373)
ELT 716 (Tri. All.)

(iv)

S.K. Chains Vs. Commissioner of Customs (Prev.), Mumbai – 2001 (127) ELT 415
(Tri. Mum.)

(v)

Commissioner of Customs (Prev.), Kolkata Vs. Ashok Kumar Agarwal – 2017 (348)
ELT 555 (Tri. Kol.)

He relied upon para 4 of the decision in CC Vs. Ashok reported in 2017 (348) ELT 555 to argue
that it is not necessary to mention the serial number of the gold bar in the invoice. He prayed that
the appeals may be allowed and the confiscation of gold bars be set aside.

The ld. AR Sri S. Balakumar appeared and argued for the department. He supported the
findings in the impugned order. It is pointed out by him that the goods in the parcel were
declared to be “docs and samples”, although, it contained gold bar weighing one kilogram,
such mis-declaration itself would show that the appellants were trying to transport the
smuggled goods. Apart from this, in the statement given by Sri Naveen, it is seen stated that
he told the branch manager of the courier company that the cargo contains „artificial stones‟.
There has been much effort to hide the nature of goods in the parcel. If it had not come to
light from the scanning of the parcel, the appellants would have succeeded in their smuggling
process. While booking the parcel, appellants did not submit any supporting documents.
Though they very well knew that the parcel contained gold bar.
The serial number of the foreign origin gold bar was seen defaced / tampered. Had the gold
bar been imported through legal channel, the same would contain the necessary serial
number and it would be easy to trace whether duty has been paid on the said gold bar. Such
action of defacement of the serial number proves the smuggled nature of gold. Though the
appellants contend that they purchased the gold bar from M/s.
Kerala Fashion Jewellery it is stated by proprietor of M/s. Kerala Fashion Jewellery that they
have not sold any gold bar with tampered serial number.

The sale price mentioned in the invoice dated 23.12.2016, emailed by Sri Ravi Nakhat does
not match with the prevalent market price of gold on the given date. Though, it is contended
that on 21.12.2016 vide Invoice No. 875,Sri Rishi Nakhat purchased the gold from M/s.Kerala
Fashion Jewellery, the amount quoted is Rs.29,29,000/- including tax. The rate of the gold
prevalent on that day was around Rs.27,68,090/- only. The only logic of mentioning such
higher price in the invoice is for the reason that Sri Rishi Nakhat had to pay heavy premium
for getting such an invoice. It defies all logic that anyone would come all the way from Kolkata
to Chennai to purchase gold for higher amount of Rs.1,31,910/- when he could have procured
it from Kolkata at the market rate. This shows that the transaction price as per invoice is only
an afterthought to cover up the fraud committed by them. The transaction is only a story
concocted in an attempt to legalize the illegal black money cash transaction. If they had been
successful in transporting the smuggled gold to Kolkata, there would not have been any

invoice at all.
Even though the sale of the gold is claimed to have been made on 21.12.2016 by Kerala
Fashion Jewellery to M/s.Venus Creation, the RTGS payment is seen made only on 13.1.2017
after investigation was started by the department. He referred to sub-clause (xiii) of para 26 of
the Order in Original to argue that on perusal of market rate of gold as on 11.1.2017 would show that
the market rate exactly coincides with the invoice price of Rs.29,29,000/-. This throws light as to why
the invoice dated 21.12.2016 mentioned an exaggerated price of Rs. 29 lakhs. To cover up the black
money and the transaction in the smuggled gold that was detained on 27.12.2016, Sri Rishi entered
into one more transaction on 13.1.2017. With the assistance of his co-accomplices, he created some
forged and fake documents in order to legalize his earlier illegal transaction.

There are several contradictions in the statements given by different witnesses. Sri Rishi in his
statement stated that he himself collected gold bar on 26.12.2016 from Kerala Fashion
Jewellery and then handed over it to Pintoo. However, after statements recorded from
others, he took a u-turn and stated that he collected gold from Sri Vimal.
Sri Sunil Cherian had also assisted in creating false and fake documents. On scrutiny of the
accounts maintained by Kerala Fashion Jewellery, it was seen that there was no reference to
any such transaction of gold bar in the sales book on 21.12.2016. Further, the format of
Invoice No. 875 differs from the format of invoice in their payment sales book. The invoice
claimed to have been issued by M/s. Kerala Fashion Jewellery is not having running serial
number and therefore would not support the case of the appellants. The transaction was
the only sole transaction in the gold bars throughout the year as per their accounts. It is also seen
that they have charged VAT upon the goods instead of CST. It is stated by them that it happened
because the transaction was entered in a hurried manner. They have not quoted the PAN of the
buyer which is mandatory for any sale value above Rs.2 lakhs. Further, Sri Sunil Cherian of M/s. Kerala
Fashion Jewellery expressed his inability to identify whether the said gold bar was sold from their
shop or not. It is also stated by Sunil Cherian that they do not sell gold bar without serial number.

Annexure B is the VAT returns of Venus Creation which gives the details of sale of goods made
by them within the West Bengal. The sale of gold made by Ravi Nakhat is shown as sale of
jewellery of Rs.27,32,857/- with tax of Rs.27,058/-. Venus Creation has no license to sell gold
bars to individuals. So sale of the gold bar to Ravi Nakhat on 23.12.2016 is shown as sale in

form of jewellery in the ledger accounts of Venus Creation. All these would go to show that
the claim made by the appellants that the gold was not smuggled and was purchased by
proper invoice to be false and untrue. It is also argued by the ld. Counsel that due to
tampering of the serial number on the gold bar, it cannot be ascertained whether the gold
has suffered Customs duty. This would lead to the conclusion that the gold is smuggled.
Further, since the accounting of the same is shown in the ledger accounts of Venus Creation
as jewellery, the appellants have no right to claim ownership / redemption of the goods. He prayed
that the appeals may be dismissed.
4.

Heard both sides and perused the records.

At the outset, it has to be stated that there is no dispute that the parcel was mis-declared.
Although the appellants knew that the parcel contained gold bar, they did not give proper
instructions to declare the goods correctly before the Customs authorities. So also they did
not furnish necessary documents for transportation of such gold by airlines. Only after the
goods were detained by the airlines and coming to know that the airlines has informed the
Customs authorities, a mail was sent by Sri Ravi Nakath along with sales invoice dated
23.12.2016. If the gold bar was legally purchased by the appellants, they ought not to have
shied away from declaring the goods and furnishing necessary documents while booking the
parcel itself.
Again, undisputedly, the gold bar has foreign markings and is an imported gold bar. The serial
number on the gold bar was seen hammered / tampered. Such serial number helps the
Customs authorities to trace whether the gold bar has suffered Customs duty. The serial
number having been defaced and tampered would raise a strong inference that it is smuggled
gold. Further, the serial number is not mentioned in any of the invoices.
The appellants claim that Sri Rishi Nakath purchased the gold bar from Kerala Fashion
Jewellery vide Invoice No. 875 on 21.12.2016. Verification of the accounts of Kerala Fashion
Jewellery revealed that the invoice number 875 is not a running serial number. The accounts do not
show issue of any invoice in serial number 800 series. Further, there is no explanation why VAT was
collected as per invoice instead of CST. Sri Sunil Cherian of Kerala Fashion Jewellery has not able to
explain why the serial number on the gold bar is seen tampered. It is also stated by him that he has
not sold any gold bar with tampered serial number. Though this invoice is issued to Venus Creation,

Kolkata, Sri Sunil Cherian says that he handed over the gold bar to one Vimal. Sri Sunil Cherian has not
been able to identify whether the gold bar is the same one sold by him as per invoice 875 on
21.12.2016. So also the invoice issued by Venus Creation to Sri Ravi Nakath is not without

doubt. On verification of the VAT returns of Venus Creation, it is seen that they have sold gold
jewellery to Sri Ravi Nakath for Rs.27,32,857/- with VAT of Rs.27,058/-. There is no evidence
of sale of gold bar by Venus Creation to Sri Ravi Nakath. Further, Venus Creation do not have
license to sell gold bars to individuals.
The price of the gold bar shown in these two invoices also is of much interest. Venus Creation
has sold the gold bar to his cousin Sri Ravi Nakath on 23.12.2016 for Rs.27,32,857/-. However,
this gold bar is seen purchased by Venus Creation from Kerala Fashion Jewellery two days
before on 21.12.2016 for Rs.29,29,000/-. Why should a person in Kolkata take the effort of
purchasing gold bar from Chennai for Rs.29,29,000/- and then sell it after two days at a lesser price of
Rs.27,32,875/-? The market study by the department of the gold rate prevailing on these dates
indicates that the price of gold on 21.12.2016 was around Rs.27,68,090/-. This being so, the logic
behind the purchase of gold for a price of Rs.29,29,000/- from Kerala Fashion Jewellery and the sale
of it for a reduced rate to Sri Ravi Nakath is only so as to as include the heavy premium paid to M/s.
Kerala Fashion Jewellery for getting the invoice after investigation started. The invoice has to be from
Chennai as the gold was booked from Chennai.

Again, Sri Ravi Nakath stated that he had some liquid funds with him and wanted to make an
investment for which he decided to purchase gold from his cousin Sri Rishi. On verification of
the accounts of Sri Ravi Nakath, it is seen that he had only Rs.48,953/- as cash balance in his
account. Later on 13.1.2017, he paid Venus Creation Rs.27,32,857/-.
Though the appellants contend that they have furnished documents for the purchase of gold
and that they have discharged the burden as per section 123 of the Customs Act, 1962, their
contentions do not find merit as the invoices are not free from doubt. Section 123 reads as
under:“Section 123. Burden of proof in certain cases.—1
(1) Where any goods to which this section applies are seized under this Act in the

reasonable belief that they are smuggled goods, the burden of proving that they
are not smuggled goods shall be—
(a) in a case where such seizure is made from the possession of any person,—

(i) on the person from whose possession the goods were seized; and
(ii) if any person, other than the person from whose possession the goods were

seized, claims to be the owner thereof, also on such other person;
(b) in any other case, on the person, if any, who claims to be the owner of the

goods so seized.]

(2) This section shall apply to gold 2[and manufactures thereof] watches, and any

other class of goods which the Central Government may by notification in the
Official Gazette, specify.

To attract section 123, the goods must be smuggled goods. The term „smuggled goods‟
means goods of foreign origin and imported from abroad. In the present case, there is no
dispute that the goods are of foreign origin. As already discussed, the defacing of serial
number on the gold bar itself indicates that it is smuggled gold. The appellants who claim the
gold to have been legally procured have to produce documents evidencing payment of duty
as well as documents evidencing their legal ownership / possession. At the time of booking
the parcel, the appellants have not furnished the required documents for transportation of
imported goods. The invoices produced by them appear to be concocted and afterthought as
established by the department. When the serial number of the gold bar has been defaced and
no documents have been furnished for transportation of the goods from Chennai to Kolkata
while booking the parcel and the invoices being under the shadow of doubt, the case put up
by the appellants that they have purchased the gold in a legal manner fails. The appellants have not
been able to discharge their burden of proof required under section 123 of Customs Act, 1962. The
decisions relied by the learned counsel for appellants have no relevancy or applicability to the facts of
the present case.

In such circumstances, the plea of appellants to permit redemption of the gold also cannot be
considered as they have not been able to establish possession / ownership of the gold bar.
The seller Kerala Fashion Jewellery stated that he has not sold any gold bar with tampered
serial number. The accounts of Sri Rishi Nakath show that he has sold only gold jewellery to
Sri Ravi Nakath. So as per these accounts there is no sale of gold bars by Venus Creation to Sri
Ravi Nakhat.
6.

From the above discussions, I am of the view that the department has succeeded

in establishing the allegations in the Show Cause Notice. The appellants have not been able to
establish the defense pleaded by them or their claim of ownership over the gold bar. For such

reason, I do not find any infirmity in the order passed by the authority below which requires
any interference. Both appeals are dismissed.
(Pronounced in court on 14.07.2021)

Rex

(SULEKHA BEEVI C.S.)
Member (Judicial)
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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL
CHENNAI
REGIONAL BENCH – COURT NO. I
Customs Appeal No. 40457 of 2020
(Arising out of common Order-in-Appeal Seaport C.Cus. II No. 814-819/2020 dated
12.06.2020 passed by the Commissioner of Customs (Appeals-II), 60, Rajaji Salai,
Custom House, Chennai – 600 001)
: Appellant

M/s. Aurobindo Pharma Limited
Water mark Building, Plot No. 11, Survey
No. 9, Hi Tech City, Kondapur, Hyderabad
– 500 084

VERSUS

The Commissioner of Customs

: Respondent

Chennai-II Commissionerate,
No. 60, Rajaji Salai, Custom House, Chennai – 600 001

WITH
(i)

Customs Appeal No. 40458/2020

(M/s. Aurobindo Pharma Ltd.)

(Arising out of common Order-in-Appeal Seaport C.Cus. II No. 814-819/2020 dated 12.06.2020 passed by the
Commissioner of Customs (Appeals-II), 60, Rajaji Salai, Custom House, Chennai – 600 001)

(ii)

Customs Appeal No. 40459/2020

(M/s. Aurobindo Pharma Ltd.)

(Arising out of common Order-in-Appeal Seaport C.Cus. II No. 814-819/2020 dated 12.06.2020 passed by the
Commissioner of Customs (Appeals-II), 60, Rajaji Salai, Custom House, Chennai – 600 001)

(iii)

Customs Appeal No. 40460/2020

(M/s. Aurobindo Pharma Ltd.)

(Arising out of common Order-in-Appeal Seaport C.Cus. II No. 814-819/2020 dated 12.06.2020 passed by the
Commissioner of Customs (Appeals-II), 60, Rajaji Salai, Custom House, Chennai – 600 001)

(iv)

Customs Appeal No. 40461/2020

(M/s. Aurobindo Pharma Ltd.)

(Arising out of common Order-in-Appeal Seaport C.Cus. II No. 814-819/2020 dated 12.06.2020 passed by the
Commissioner of Customs (Appeals-II), 60, Rajaji Salai, Custom House, Chennai – 600 001)

(v)

Customs Appeal No. 40462/2020

(M/s. Aurobindo Pharma Ltd.)

(Arising out of common Order-in-Appeal Seaport C.Cus. II No. 814-819/2020 dated 12.06.2020 passed by the
Commissioner of Customs (Appeals-II), 60, Rajaji Salai, Custom
House, Chennai – 600 001)

APPEARANCE:
Shri Prabhad Dobriyal, Advocate for the Appellant
Shri M. Jagan Babu, Authorized Representative (A.R.) for the Respondent

CORAM:
HON’BLE MR. P. DINESHA, MEMBER (JUDICIAL)
FINAL ORDER NOs. 41628-41633 / 2021

DATE OF HEARING: 22.06.2021
DATE OF DECISION: 01.07.2021
Order :

The present appeals have been filed by the assessee against Order-in-Appeal
Seaport C.Cus. II No. 814-819/2020 dated 12.06.2020 passed by the
Commissioner of Customs (Appeals-II), Chennai.
2. When the matter was taken up for hearing, Shri Prabhad Dobriyal, Learned
Advocate, appeared for the assessee-appellant and Shri M. Jagan Babu, Learned
Authorized Representative appeared for the Revenue- respondent.
Learned Advocate for the appellant inter alia made the following submissions :
(i)

The appellants having GSTIN 36AABCA7366H1ZL obtained four Advance

Licence bearing Nos. 0910024757 dated 30.11.2005, 0910025182 dated 16.01.2006, 0910025761
dated 28.03.2006 and 0910026625 dated 21.06.2006, imported some Solvents for manufacture
and export of Amoxicillin Tri hydrate; it was under No Norms Category as SION for Amoxicillin Tri
hydrate was abolished in 2005 by DGFT, but was reintroduced in 2006 on lower side. On
comparison of restored SION and actual imports, it is observed that appellants have excess
imported some Solvents viz. Methylene Chloride, Iso Propyl Alcohol and Tri Ethyl Amine;
(ii)

Appellants made a representation to the Norms Committee to modify the

restored SION form Amoxicillin Tri hydrate, but the Committee did not consider favourably and
directed the appellant to follow restored SION;
(iii)

In 2009, the appellant approached Jt. DGFT, Hyderabad for clubbing of said

four Advance Licences on payment of applicable penalty as per HBP. However, the same was
rejected by Jt. DGFT, New Delhi;
(iv)

Subsequently in 2012, the appellant again approached the Regional

Authority for clubbing two more Licences viz. 0910041088 and 0910040193 along with above
mentioned four Advance Licences. However, the Regional Authority rejected the appellant’s
request stating that clubbing is not eligible as Advance Licence Nos. 0910024757 dated
30.11.2005, 0910025182 dated 16.01.2006, 0910025761 dated 28.03.2006 and 0910026625
dated 21.06.2006 were beyond 36 months;
(v)

Based on the direction of Customs Officials, Chennai, appellants deposited

duty along with 18% and 15% interest on the excess quantity imported of Rs.1,30,38,547/[Rs.1,00,00,000/- vide TR6 Challan No. MCM0103244 dated 30.01.2013, Rs.26,65,612/- vide TR6
Challan No. MCM0021191 dated 15.02.2018 and Rs.5,03,605/- vide TR6 Challan No.

MCM0021191 dated 15.02.2018;
(vi)

In view of the factual position that the CVD and SAD paid by them could not

be taken as credit, the appellant filed refund applications seeking refund of the same under
Section 27 of the Customs Act, 1962;
(vii)

That the Adjudicating Authority rejected the refund claims;

(viii)

Aggrieved by the orders rejecting the refund claims, the appellant preferred

appeal before the Commissioner of Customs (Appeals-II), Chennai and that the appellant having
not met with success in its first appeal, the present appeals have been filed.

4.

Per contra, Learned Departmental Representative supported the findings of

the lower authorities. He also relied on the decision of the Hon’ble Supreme Court in the case of
M/s. ITC Ltd. v. Commissioner of Central Excise, Kolkata-IV reported in 2019 (368) E.L.T. 216 (S.C.).
5.

I have heard the rival contentions, perused the documents placed on record

as also the decisions/orders relied upon during the course of arguments.
Admittedly, the application for refund is made under Section 27 of the Customs Act, 1962. The
Hon’ble Supreme Court in the case of M/s. Paros Electronics (P) Ltd. v. Union of India reported in
1996 (83) E.L.T. 261 (S.C.), while dealing with the above provision, has inter alia held that:
“2. …
… If the application is under Section 27 of the Act then the authority, being a creation of the
statute, must act within the ambit of that provision and if the application is delayed he has no
alternative but to reject it as barred by limitation.”

The above judgement has been followed by the Ahmedabad Bench of the CESTAT in the case
of M/s. India Medtronic Pvt. Ltd. v. Commissioner of Central Excise & Service Tax, Vadodara in
Excise Appeal No. 10743 of 2018 [Final Order No. A/12615/2018 dated 20.11.2018].

7. In view of the above settled position of law, I do

not see any reasons to interfere

with the rejection of refund and consequently, the appeals stand dismissed.
(Order pronounced in the open court on 01.07.2021)

Sd/(P. DINESHA)
MEMBER (JUDICIAL)
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Customs Appeal No. 40197 of 2020
(Arising out of Order-in-Appeal Seaport C.Cus.II No. 729/2019 dated 18.12.2019 passed by the
Commissioner of Customs (Appeals), No. 60, Rajaji Salai, Custom House, Chennai – 600 001)

M/s. Sri Reshika Enterprises

: Appellant

T. Raja
No. 168, E Block, MMDA Colony,
Arumbakkam, Chennai – 600 107

VERSUS

The Commissioner of Customs

: Respondent

Chennai-II Commissionerate,
No. 60, Rajaji Salai, Custom House, Chennai – 600 001

APPEARANCE:
Shri G. Vijayabalan, Advocate for the Appellant
Shri Vikas Jhajharia, Authorized Representative for the Respondent

CORAM:
HON’BLE MR. P. DINESHA, MEMBER (JUDICIAL)
FINAL ORDER NO. 41670 / 2021

DATE OF HEARING: 05.07.2021
DATE OF DECISION: 12.07.2021
Order :

The only issue involved is the denial of refund of
Duty.
2.

When the matter was taken up for hearing, Shri G. Vijayabalan, Learned Advocate,

appeared for the assessee-appellant and Shri Vikas Jhajharia, Learned Departmental Representative,
appeared for the Revenue.
3.

The Adjudicating Authority vide Order-in-Original has rejected the refund inter alia

on the grounds that an offence had been committed and thereafter, the case was adjudicated by the
AC/DC of the appraising group in terms of proviso to Section 23(2) of the Customs Act, 1962; that upon
adjudication, a fine of Rs.30,000/- and a penalty of Rs.10,000/- was imposed; that the out of charge order
had already been issued by the proper officer on 21.02.2017 itself due to which the question of
abandonment did not arise; that once out of charge order is given by the proper officer for home
consumption, the Customs did not have any control over the impugned goods and that therefore, the
question of abandoning the goods at a later date in terms of Section 23(2) ibid. could not be permitted,

etc.
4.

In the First Appellate proceedings, the First Appellate Authority has noted that the

goods were given out of charge after all the proceedings of Customs were over and that an offence had
been committed as there was a mis-declaration in the quantity which came to be adjudicated,
consequent to which fine and penalty were imposed. Thus, the First Appellate Authority having upheld
the rejection of refund, assailing the same, the present appeal has been filed.
After hearing both sides and from a perusal of the pleadings and the documents placed on record by the
appellant, I find that the appellant had paid the fine amount of Rs.30,000/- and the penal amount of
Rs.10,000/- vide Challan No.2017457502 and the mode of payment being e-payment, the appellant did
not challenge, but paid the same without questioning the legality of the same. This means that the
offence, as alleged, had indeed been committed, which aspect is clearly hit by the proviso to Section 23(2)
ibid., which takes away the right of the owner to relinquish his title to such goods.
It is too late a stage for the appellant to raise an issue in so far as the levy of fine and penalty are
concerned since, without questioning the same at the appropriate time before making the e-payment,
the said plea cannot be urged for the first time now. Therefore, the contention of the Learned Advocate
for the appellant that the collection of fine and penalty was without the authority of law cannot be gone
into by this forum now.
6.

Moreover, there is a specific observation by the Adjudicating Authority that the

appellant/importer had requested for adjudication without issuance of Show Cause Notice as well as
personal hearing, which fact has not been denied by the appellant, but without challenging the same it is
strange as to how the appellant can now say that no opportunity was given. If there was no such
commitment made, nothing prevented the appellant from adducing proper evidences or, at least, a
supporting affidavit duly sworn-in, to the contrary; but nothing has been done, even before this forum.
7.

In view of the above, I do not see any merit in the appeal and accordingly, the

appeal is dismissed.
(Order pronounced in the open court on 12.07.2021)

Sd/(P. DINESHA)
MEMBER (JUDICIAL)
Sdd
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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL
CHENNAI
REGIONAL BENCH – COURT NO. I
(Arising out of Order-in-Appeal C.Cus. No. 347 to 351/2013 dated 12.03.2013 passed by the Commissioner
of Customs (Appeals), 60, Rajaji Salai, Custom House, Chennai – 600 101)

M/s. Master Cargo Services

: Appellant

23/11, Vepery High Road,
II Floor, Periamet, Chennai – 600 003

VERSUS

The Commissioner of Customs

: Respondent

Airport and Cargo,
New Custom House, Meenambakkam, Chennai – 600 027

WITH
Customs Appeal No. 40861 of 2013
(Arising out of Order-in-Appeal C.Cus. No. 347 to 351/2013 dated 12.03.2013 passed by the Commissioner
of Customs (Appeals), 60, Rajaji Salai, Custom House, Chennai – 600 101)

: Appellant

Shri T.R. Jeyakumar, Managing Partner, M/s. Master
Cargo Services
23/11, Vepery High Road,
II Floor, Periamet, Chennai – 600 003

VERSUS

The Commissioner of Customs

: Respondent

Airport and Cargo,
New Custom House, Meenambakkam, Chennai – 600 027

APPEARANCE:
Ms. K. Nancy, Advocate for the Appellants
Shri R. Rajaram, Authorized Representative for the Respondent

CORAM:
HON’BLE MR. P. DINESHA, MEMBER (JUDICIAL)
DATE OF HEARING: 14.09.2021
DATE OF DECISION: 17.09.2021

Order :
The only issue to be decided in both these appeals is the levy of penalty under
Section 114 of the Customs Act, 1962 of Rs.50,000/- and Rs.1,00,000/- on the first
and second appellant respectively.
2.

Heard Ms. K. Nancy, Learned Advocate appearing on behalf of the

appellants and Shri R. Rajaram, Learned Assistant Commissioner (Authorized Representative)

appearing on behalf of the Revenue.
3.

A Show Cause Notice dated 29.03.2012 was issued on the ground that

there was mismatch as regards the consignment in the shipping bill were concerned, the package
numbers were found to be overwritten, also with regard to the receipt of the consignment which,
as per the CHA staff, was received by him at the Air Cargo Complex as against the statement of the
exporter who sated that the cargo was taken over by the CHA from the lorry shed at Periamet, etc.
The Show Cause Notice also depicts the examination of the concerned persons whose statements
were also recorded; also inter alia records the obtaining of the certificate of CLRI, Chennai about
the certification of the leather sample; that the truthful declaration as to the contents of the
consignment vis-à- vis shipping bill was not made, thereby misdeclaring the description in order to
evade payment of Export Duty and avail undue benefit of drawback claim; that semi-finished
leather would attract a higher rate of Export Duty at 60% of the value, most of the boxes in the
cargo were declared as finished leather and that therefore, there was an attempt to export 26
bundles of semi-finished leather without payment of Export Duty by the exporter in collusion with
the first appellant, who is the CHA, etc.
4.

This, according to the Revenue, would have resulted in loss of Export Duty

in addition to the exporter claiming undue benefit of drawback claim. The Show Cause Notice,
which was issued to five persons, therefore proposed, in so far as the present appellants are
concerned, to levy penalty under Section 114 of the Customs Act, 1962. The serious allegations in
the Show Cause Notice culminated in adjudication and the Adjudicating Authority vide Order-inOriginal No.279/2012 dated 31.05.2012 imposed a penalty of Rs.50,000/- and Rs.1,00,000/- on the
first and second appellant respectively, after ordering for confiscation of the 31 bundles of leather
which was attempted to be exported.
5.

It is the case of the appellants inter alia that on suspicion, the appellants

dismissed one of its employees Shri Thangaraj; that the impugned order does not cite any evidence
when it states that Shri Thangaraj may be a puppet in the hands of the appellants; that the
impugned order is based on no evidence; that it is based on surmise and conjecture; that the
penalty has been levied although there is no evidence against the appellants herein as to their
involvement, etc.
6.

The Learned Departmental Representative supported the findings of the

lower authorities.
7.

The Show Cause Notice contains the modus operandi as to how the

appellants were involved and nowhere is it seen that the appellants have offered any rebuttal nor
have they negatived such allegations. Further, it is well known that it is the CHA or its staff, who
alone can enter into the examination area, where the alleged overwriting on the packages had
occurred, which also has not been rebutted by the CHA. The Show Cause Notice also contains that
the ultimate beneficiary would be the exporter and the correction/overwriting of bundle numbers
could not have been done by the CHA staff without any benefit/instruction, which throws sufficient
suspicion as to the collusion of the CHA with the exporter. There is also no denial by the
appellants that out of the 31 bundles, only 5 bundles contained finished leather whereas the
remaining 26 bundles contained semi- finished leather, which fact was also confirmed by the CLRI

upon testing. Further, it is the appellant’s admission that their staff had overwritten the package
numbers, who was thereafter terminated by them, which also points to a reasonable suspicion;
otherwise there was no need for admitting about their staff involving in overwriting of the package
numbers.
8.

Penalty under Section 114 of the Customs Act is levied for attempt to

export goods improperly, etc., by any person who, in relation to any goods, does or omits to do any
act or abets the doing or omission of such an act. Here, the above facts and follow-up investigation
has clearly revealed that the appellants being CHA, had involved itself in trying to abet improper
exportation of 26 bundles of semi-finished leather, with misleading declaration, which would have
caused huge Revenue loss, which had rendered itself for confiscation. Hence, it is a case where the
provision of Section 114(ii) ibid. is clearly attracted. The penalty has rightly been levied.
9.

Accordingly, I do not see any merit in the contentions of the appellants in

these appeals.
10.

The appeals are therefore dismissed.

(Order pronounced in the open court on 17.09.2021)

Sd/(P. DINESHA)
MEMBER (JUDICIAL)
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Customs Appeal No.40470 of 2020 - SM
[arising out of Order-in-Appeal SEAPORT. Cus. II No.373/2020, dated
21/02/2020 passed by Commissioner of Customs (Appeals-II), Chennai]
Farooq Basha, Appellant
Door No.84C/9 [Ground Floor],
71st Street, 84th Block,
New Manali Nagar,
Chennai 600 103.
VERSUS
Commissioner of Customs,

Respondent

Chennai IV Commissionerate,
Customs House,
No.60, Rajaji Salai,
Chennai – 600 001.

WITH
[arising out of Order-in-Appeal SEAPORT. Cus. II No.374/2020, dated
21/02/2020 passed by Commissioner of Customs (Appeals-II), Chennai]
Mohamed Naseer,
Appellant
Proprietor of M/s. N.K. Transport Door
No.3401, 1st Floor,
72nd Street, MMDA Mathur,
Chennai – 600 068.
VERSUS
Commissioner of Customs,

Respondent

Chennai IV Commissionerate,
Customs House,
No.60, Rajaji Salai,
Chennai – 600 001.
Appearance:
Shri G. Derrick Sam, Advocate, for the Appellant
Shri R. Rajaram, Authorised Representative, for the Respondent
CORAM : HON’BLE Ms. Sulekha Beevi C.S, MEMBER (JUDICIAL)

Date of Hearing :
Date of Pronouncement:

14.09.2021
13.10.2021

FINAL ORDER Nos.42394-42395/2021

Brief facts are that on specific intelligence received by the Directorate of
Revenue Intelligence, Chennai Zonal Unit that Red Sanders (prohibited goods) is
being smuggled out of the country by declaring the export goods as ―cotton
tufted floor mats- colour – ASTD‖ (hereafter referred as CTFM), the port

authorities of M/s. Adani Kattupalli Pvt. Port Ltd. was requested to off-load the
said container bearing No.TCKU1752615 from the vessel ―Messini‖ . The said
vessel was scheduled to dock at the M/s. Adani Port before proceeding to UAE.
The container was off-loaded and examined. It was seen that Red Sander logs
were stacked to half of the height of the container and the declared cargo i.e.,
100% CTFM was found in few numbers of HDPE sacks inside the container. The
goods within the container as well as the container was detained under Mahazar,
dated 22.11.2017. Initial enquiries revealed that the shipping Bill dated 15.11.2017
for export of the goods inside the container was filed by one Shri N. Saravanan of
M/s. S.K.P. Logistics.

2.

Detailed examination of documents under Mahazar proceedings were

conducted at M/s. A.S Shipping Agencies Pvt. Ltd., CFS [hereafter referred to as ―M/s.
ASSA – CFS‖ ], where the subject goods were loaded and cleared for export. As per the
export documents pertaining to the said shipping bill dated 15.11.2017, the overseas
buyer was M/s. Mivion General Trading LLC, UAE and port of discharge was Sharjah,
UAE. The Customs broker noted in the documents was M/s. G. Kathiravan. The declared
item/cargo was 100% Cotton Knitted Tufted Floor Mat – Colour – ASTD in 202 packages. The
F.O.B. value declared was Rs.7,47,044/-. On inspection, it was also revealed that the

fasteners (rivets) found on the Customs Sealing Point (latches) and Steamer Agent‘s
Sealing Point (latches) of the container were found tampered which demonstrated that
the fasteners were removed without cutting the seal. The container was found to
contain 804 nos. of Red Sanders wooden pillars/logs totally weighing 9.040 MTs and
also floor mats in 27 nos. of HDPE sacks which weighed 360 kgs. The Red Sanders valued
at Rs.3,61,60,000/- at Rs.40 lakhs PMT and floor mats were valued at Rs.1,02,510/-. The
officers seized the goods under Mahazar along with the container. The seized goods
were then handed over to the Custodian for safe custody. M/s. Excellmax Surveyors
International, Chennai, who conducted inspection and survey of the goods seized
submitted their Survey Report, dated 06.12.2017, wherein, it is reported that the
container bearing no.TCKU1752615 had been tampered.

3.

On investigations conducted with regard to M/s. ASSA – CFS from where the

subject goods were loaded and cleared for export, they furnished copies of documents
in the nature of Gate pass, Abstract of Godown Register, Abstract of Vehicle/Container
Inward Register, Driver‘s License, Chennai Port Trust Pass, Weighment Slips pertaining
to the subject export container etc.

4.

On scrutiny of these documents, it was noticed as under:-

(i)
The subject export container bearing no.TCKU1752615 was brought in and out
by trailer truck bearing no.NL02-Q-2873;

(ii)
One Shri S. Raja son of Shri Sankaran, Madurai was the driver, who brought in
and out the subject container in the said CFS and hence his mobile phone number was
noted; and
(iii)
The trailer entry permit for the driver Shri Raja and for the vehicle NLO2-Q2873 was issued by Chennai Port Trust based on the recommendation of M/s. N.K.
Transport, Trailer Organisers Association, Chennai.
5.

Upon further investigations, it was revealed that no person in the name of Shri

S. Raja son of Shri Saravanan is residing in the address as given in the above documents.
The mobile number given as above also did not yield any result in tracing whereabouts
of Shri S. Raja. It appeared that the address given by the driver Shri S. Raja was a fake
one.

6.

Meanwhile, M/s. ASSA – CFS was asked to provide the details with regard to

the vehicles in which the subject export cargo had been brought into their CFS. The
Export Cargo Entry Register/Gate-in Pass Register of the subject vehicles, Video Footage,
I.D. Cards/Address details of the drivers, who drove the vehicles were furnished.
M/s. ASSA-CFS vide their letter dated 13.02.2018 also submitted documents in the
nature of Truck Unloading Slip copy, Shipping Bill check list copy, Cargo Inward Register,
Surveyor Tally Sheets, Driver‘s record from RFID and CCTV footage CD copy. On scrutiny
and perusal of these documents, it was noticed that the export cargo had been brought
into M/s. ASSA-CFS by two lorries bearing Registration No.TAN 4757 and TN 28 & 8449.
It was also noticed that one Shri S. Raja, Madurai was the driver, who brought in the
subject container TCKU 1752615 into the CFS and then to the port by using trailer truck
bearing no.NL02-Q-2873.

7.

Accordingly, it was noticed that harbour entry permit for the drivers Shri Raja

and for the vehicle NL02-Q-2873 was issued by Chennai Port Trust based on the
recommendation of M/s. N.K. Transport Trailer Organisers Association, Chennai. Only
vehicles of transport associations [GTA agencies] will be allowed to carry goods into the
CFS area and then to the port. Individual lorry owners are not permitted/not given pass
to enter into the CFS or the harbour. Shri Raja used the trailer truck bearing no.NLO2-Q2873 to carry the container in and out of the CFS area and also into the

harbour by

using the letter issued by M/s. N.K. Transport. Shri A. Mohamed Naseer is the Proprietor
of M/s. N.K. Transport and is the appellant in Appeal No.C/40471/2020.

8.

The trailer truck bearing registration no.NL02-Q-2873 belongs to Shri Farooq

Basha, who is the cousin of Shri A. Mohamed Naseer. Shri Farooq Basha however,
contended that he had sold the trailer NL0-Q-2873 vide agreements, dated 12.11.2017
to Shri M. Anslam.

9.

On verification, the whereabouts of Shri M. Anslam could not be ascertained

and he could not be traced. The whereabouts of the trailer bearing registration
no.NL02-Q-2873, which was used for smuggling of Red Sanders also was not traceable.

10.

Show-cause notice was issued under section 124 of the Customs Act, 1962 by

DRI, CZU, Chennai, dated 04.06.2018 to those involved in the above incident of
smuggling of Red Sanders. The appellants are co-noticees in the said show-cause notice
along with others. The allegations in para 27 of the show-cause notice pertaining to
these two appellants reads as under:(i)
Shipping Bill No.9908912, dated 15.11.2017 was filed in the name M/s.
Vivega Apparel Inc., [IEC No.3216501761], 2/534-2, Chinneripalayam, Avinashi,
Tirupur – 641 654, for export of ―100% Cotton Knitted Tufted Floor Mats – ColourASTD in 202 packages‖ for the overseas buyer M/s,. Mivion General Trading LLC,
P.O. Box No.89836, Ceira Dubai, UAE and the Port of discharge was Sharjah UAE in
container no.TCKU1752615. The FOB value declared was Rs.747044.30/-.
(ii) Shri S. Saravanan of M/s. Sara Shipping Coimbatore along with some
unknown persons have taken the trailer NL02-Q-2873 loaded with the container
TCKU1752615 to some undisclosed location, en-route from CFS to Chennai Port,
tampered with the door of the container and opened the same without disturbing
the Customs and Liner seals and then de-stuffed some of the declared goods and
substituted the same by re-stuffing the Red Sanders wooden pillars/logs with a
portion of the declared cargo retained in order to conceal the Red Sanders logs.
(iii) Shri S. Saravanan of M/s. Sara Shipping, Coimbatore [the given name as the
real name of the person is not known] has organised this act of attempt to smuggle
Red Sanders out of the country including transport of the covered goods to the CFS.
(iv) Shri S. Saravanan of M/s. Sara Shipping, Coimbatore by submitting fake
documents and by assuming wrong identities [like others IEC, projecting himself as
the Customs broker at Coimbatore for the actual exporter without giving correct KYC
documents] along with Shri S. Raja of Madurai and Shri M. Anslam

planned and executed this act of attempt to smuggle Red Sanders out of the
country so as to avoid the trail leading to him.
(v) Shri S. Raja of Madurai and Shri S. Anslam of Madurai, who drove the trailer
NL02-Q-2873 loaded with container TCKU1752615 en-route from container yard to
CFS and then from CFS to Chennai Port had actively involved in the conspiracy and
executed this act of attempt to smuggle Red Sanders out of country.
(vi) Shri S. Raja of Madurai and Shri M. Anslam of Madurai, drivers of the trailer
NL02-Q-2873 in conspiracy with Shri S. Saravanan of M/s. Sara Shipping,
Coimbatore by submitting their fake Ids, addresses and by transporting the
container from yard to CFS and from CFS to Port and executed this act of attempt to
smuggle Red Sanders out of the country so as to avoid the trail leading to him/them.
(vii) Shri Mohammed Naseer, Proprietor of M/s. N.K. Transport had given his
company’s blank letter head along with recommendation letter with his signatures
to Shri Farooq Basha, who hold the trailer NL02-Q-2873 which leads to get Harbour
Entry permit for the driver and the subject trailer, by the smugglers.
(viii) Shri Farooq Basha, who holds the trailer NL02-Q-2873 had given the No.K.
Transport company’s blank letter head along with recommendation letter with
signatures of Shri Mohammer Naseer of M/s. N.K. Transport and the authorised
signatory of the Trailer Organiser’s Association to his acting driver Shri M. Anslam of
Madurai, for the trailer NL02-Q-2873 which leads to get Harbour Entry permit for
the driver Shri S. Raja of Madurai and for the subject trailer.
(ix) The Customs Cargo Service Provider, M/s. A.S. Shipping Agencies (P) Ltd., CFS,
by their failure to comply with the provisions of Handling of Cargo in Customs Areas
Regulations, 2009, by not providing secure transport between CFS and Port, and
thereby abetted this act of attempt to smuggle Red Sanders.
(x) The 804 nos. of Red Sanders wooden pillars/logs, totally weighing 9.040 MT
and value at Rs.3,61,60,000/- [Rupees Three Crores Sixty One Lakhs and Sixty
Thousands only] attempted to be smuggled through container no.TCKU1752615
vide Shipping Bill No.9908912, dated 15.11.2017, are liable for confiscation under
sections 113(d), 113(e), 113(f) and 113(h) of the Customs Act, 1962 read with
Sl.No.188 of Schedule 2 [Export Policy] of ITC (HS) Classification of Import and Export
Items, issued under provisions of Foreign Trade [Development & Regulation) Act,
1992.
(xi) Penalty is imposable on Shri Mohammed Naseer, Proprietor of M/s.N.K.
Transport, under section 114 of the Customs Act, 1962, for his act of omission in
giving blank letter heads for port entry without verification of the transporter
details, to his cousin Shri Farooq Basha.
(xii) Penalty is imposable on Shri Farooq Basha, ex-owner of the trailer NL02-Q2873, under section 114 of the Customs Act, 1962 for allowing the use of the trailer
for transportation of the Red Sanders logs to the Port without property verifying the
antecedents of Shri Anslam, his driver and for having thereby abetted the smuggling
of Red Sanders logs.

1.

Para 30 of the said show-cause notice reads as under:-

― Now, therefore, Shri A. Mohammed Naseer, Proprietor of M/s.
N.K. Transport and Shri Farooq Basha, ex-owner of the trailer bearing
registration no.NL02-Q-2873, are called upon to show- cause to the
Additional/Joint
Commissioner
of
Customs,
Exports,
EDC,
Commissionerate-IV, Customs House, No.60 Rajaji Salai, Chennai – 600
001, as to why penalties under section 114 of the Customs Act should not be
imposed on them for having abetted this act of smuggling Red Sanders in the
manner described in the foregoing paragraphs.‖

12.

After due process of law, the original authority vide order impugned herein

passed the following order:(i)

In confiscate the 804 Nos. of Red Sanders logs totally weighing 9.040 MTs

and valued at Rs.3,61,60,000/- [Rupees Three Crores Sixty one Lakhs and Sixty
Thousands only] under section 113(d), 113(e), 113(f) and 113(h) of the Customs Act,
1962 read with Sl.no.188 of Schedule 2 [Export Policy] of ITC (HS) Classification of
Import and Export Items, issued under the provisions of Foreign Trade [Development
& Regulation] Act, 1992.
(ii) I also confiscate the Floor Mats in 27 Nos. HDPE Sacks Door Mats valued at
Rs.1,02,510/- [Rupees One Lakh Two Thousands and Five Hundred and Ten only]
under section 113(i) and section 119 of the Customs Act, 1962.
(iii) I also confiscate the remaining Floor Mats which are not physically available
for seizure or confiscation, under section 113(k) of the Customs Act, 1962 as the
same appear to have not been exported after having given clearance for export by
the Proper Officer.
(iv) I order confiscation of Trailer No.NL02-Q-2873 used for carriage of the
smuggled goods, under section 115(2) of the Customs Act, 1962. However, I allow
redemption of same on payment of a fine of Rs.2,00,000/- [Rupees Two Lakhs only]
under section 125 of the Customs Act, 1962.
(v) I refrain from confiscation of Container No.TCKU1752615 under section 119
of the Customs Act, 1962 in view of my findings at para 45 of this order.
(vi) I impose a penalty of Rs.5,00,000/- [Rupees Five Lakhs only] on Shri
A.Mohamed Naseer of M/s. N.K. Transport under section 114 of the Customs Act,
1962 in view of my findings at para 43 of this order.
(vii) I impose a penalty of Rs.5,00,000/- [Rupees Five Lakhs only] on Shri Farooq
Basha, owner of the trailer bearing registration No.NL02-Q-2873 under section 114
of the Customs Act, 1962 in view ofthe findings at para no.43 of this order.

13.

Aggrieved by the penalties imposed under section 114 of the Customs Act,

1962, the appellants are now before the Tribunal.
14.

On behalf of the appellant, the learned counsel Shri G. Derrick Sam appeared

and argued the matter. He submitted that the adjudicating authority has erred in
imposing penalty of Rs.5 lakhs on each of the appellants under section 114 of the
Customs Act, 1962. It is stressed by him that both the adjudicating authority as well as
the Commissioner (Appeals) have failed to apply their mind as to whether the
ingredients of section 114 are attracted in the present case.

15.

The penalty is imposed holding that the appellants have abetted the offence of

smuggling. Section 114 can be invoked only if ‗any person in relation to any goods,
does or omits to do any act, which act or omission would render the goods liable to
confiscation under section 113 of Customs Act, 1962‘. It is essential for the department to
establish that the appellant has done some act or has abetted any person to do some act,
which is enumerated under section

113 of Act ibid. The appellant has not dealt with the prohibited goods. The only
allegation against the appellant is that the application for gate pass was in the
letter heads belonging to Shri Mohamed Naseer of M/s. N.K. Transports which
was used for obtaining gate pass and also that the trailer truck belonged to Shri
Farooq Basha. These letter heads were blank letter heads misused by the driver
Shri S. Raja, who used the trailer for carrying the container with smuggled goods
into CFS and Port. That even assuming without admitting that this allegation is
true, it will not lead to contravention of section 114 of the Act ibid.

16.

The appellant Shri Farooq Basha has stated before the authorities below that

he was doing the business of purchasing and selling vehicles. The said trailer NL02-Q2873 was purchased and remodelled by him. He used to send the vehicles for local trip
for hire basis using one acting driver. The name of one such acting driver is Shri Anslam.
One day, this Shri Anslam contacted him saying that the vehicle is required for a
container movement from Sriperumbudur to Chennai and he has fixed the rent as
Rs.9,000/-. Shri Anslam had earlier forged diesel expenses. So Shri Farooq Basha did not
use Shri Anslam as acting driver for the said consignment. After one week Shri Anslam
returned with another person as acting driver. Shri Farook Basha then informed him
that the trailer is not for hire and is for sale only. Shri Anslam then requested to sell the
trailer to him. The trailer truck was sold to Shri Anslam vide sale agreement dated
12.11.2017 and the vehicle was delivered to Shri Anslam on 14.11.2017. In para 7 of the
impugned order, the Commissioner (Appeals) has given a finding that ‗no evidence was
produced even at the stage of appeal regarding the change of the registration with the
Road Transport Authority of concerned State Government‘. This observation is factually
incorrect. The appellant had produced the copy of the sale agreement and there is
nothing to discredit this document. Merely because the details of sale have not been
updated with the State transport authorities, the factum of sale of the trailer cannot be
brushed aside. In this regard, it is pointed out by him that the data retrieved from the
Government website ―vahan‖ shows the details pertaining to vehicle No.NL02-Q-2873
and it still stands in the name of much earlier owner Ms. Anita Devi. The appellant
having already sold the vehicle before the incident, the allegation that appellant abetted
the offence of smuggling is using the trailer truck to carry to container is without basis.
The Commissioner (Appeals) has wrongly concluded that the appellant is still the owner
of the vehicle.
Further, in para 43 of the Order-in-Original, dated 11.03.2019, the original authority also
17.

has not accepted the statements of the appellants that the trailer truck was sold to Shri
Anslam and that Shri Anslam misused the letter heads of M/s. N.K. Transports, to obtain
gate pass and carry the container to CFS, and Port. The original authority has stated that
it is strange to believe that appellant, Shri Farooq Basha had sold the trailer to Shri
Anslam, who had earlier forged diesel bills. The learned counsel contended that when
the sale agreement is produced; it is sufficient evidence to prove that the trailer truck is
sold. Appellant was not the owner of the trailer truck on the date of incident, and,
therefore, has not abetted in any manner.
18.

The main allegation against the appellant Shri Mohamed Naseer is that he

issued blank letter heads of the transport agency to his cousin Shri Farooq Basha, which
was left in the trailer NL02-Q- 2873, and then used by Sh.Anslam and Shri S. Raja to
carry the container with the Red Sanders to the CFS and port. The appellant
Sh.A.Mohamed Naseer used to give his blank letter heads as well as letter heads of the
Trailer Organization Association for obtaining entry to the CFS and Port. These were
used by Farooq Basha when the vehicles were given on hire basis by acting drivers.

These blank letter heads by omission happened to be left inside the trailer truck NL02-Q
2873 when it was sold to Shri Anslam. They misused these letter heads to obtain entry
pass to CFS and Port. It was done without the knowledge of the appellants. The vehicle
having been sold the appellants had no role in the attempt to smuggle red sanders. Such
allegations do not attract the ingredients of Section 114 of the Customs Act, 1962.

19.

The learned counsel submitted that the word ―abetment‖ used in section 114

of the Customs Act is not defined in the said Act. However, section 107 of IPC defines
abetment, which states that ―a person abets the doing of a thing when he instigates any
person to do that thing or engages with one or more other persons in any conspiracy for
the doing of that thing or intentionally aids in the said act‖.

The learned counsel

submitted that ‗mens rea‘ is an essential ingredient to establish abetment. The vehicle
having been sold and the blank letter heads having been misused without the
knowledge of appellants it cannot be said that appellants, have intentionally aided in
the smuggling. Hon‘ble High Court of Delhi in the case of M/s. Vishnu Kumar Vs
Commissioner of Customs, New Delhi reported in 2010
(260) E.L.T.356 (Del.) has held that for a charge of abetment to sustain, the
ingredients of section 107 of IPC have to be fulfilled. The Hon‘ble High Court
further held that the charge of abetment would stand substantiated only if it is
proved that the abettor aids any person to do that thing or engages with one or
more other person or persons in any conspiracy for the doing of that thing.
Intention therefore, is the gist of abetment as defined in clause (3) of section
107 of IPC. The learned counsel submitted that the Commissioner (Appeals) has
not given any finding with regard to the alleged act or omission committed by the
appellant which would fit into the definition of abetment. Only if there is a
community of interest between the aiding person and the person who commits
the actual act, it can be inferred that the dominant intention of the alleged abettor
was to aid the doing of that particular act. In the present case, there is no such
evidence put forth by the investigating agencies.
20.

The learned counsel submitted that the appellants had absolutely no knowledge that

the container in question was stuffed with Red Sanders. None of the persons from whom
statements were recorded by the DRI during investigation have implicated the appellant. No
documentary evidence has been unearthed to prove that the appellants had any role in the
smuggling of Red Sanders. In para 27(ii) to (iv) of the show-cause notice , dated 04.06.2018, it
it stated that Shri S. Saravanan of M/s. Sara Shipping along with some unknown persons have
taken the trailer to some undisclosed destination while moving from CFS to the Port and have
tampered with the container to load the prohibited goods/Red Sanders. The show- cause
notice does not allege that the appellant was part of this conspiracy and that appellant had
any knowledge about the illegal export.

21.

The learned counsel relied upon the decisions in the case of M/s. Karungadan Abdul

Rahman Vs Collector of Customs & Central Excise, Cochin reported in 1995 (77) E.L.T. 333 (Tri.),

M/s. Khemani Purshottam Mohandas Vs Commissioner of Customs, CSI Airport, Mumbai
reported in 2017 (354) ER.L.T. 275 (Tri.-Mum.) and M/s. Teakrafts Vs Commissioner of Central
Excise, Coimbatore reported in 2017 (358) E.L.T.389 (Tri.-Chennai) to argue that suspicion
however strong cannot be substitute for proof.
2.

The decision in the case of M/s.Vishnu Kumar Vs Commissioner of Customs, New

Delhi reported in 2010 (260) E.L.T. 356 (Del.) was relied upon by the learned counsel to argue
that intentional aiding is the gist of abetment. In the present case, appellants had no
knowledge about smuggling of Red Sanders and, therefore, the act of leaving blank letter
heads of M/s. N.K. Transports in the trailer cannot be considered as omission amounting to
abetment. He stressed that the department has not been able to establish that appellants
intentionally aided the commission of the crime. Mere proof that the crime charged could not
have been committed without inter-position of the alleged abettor is not enough to attract
section 107 of IPC. The decision in the case of M/s.Ajoyesh Chakraborty Vs Commissioner of
Customs, N.E.R. Shillong reported in 2003 (160 E.L.T.735 (Tri.- Kolkatta) was relied upon by the
counsel to argue that in the said case when there was no evidence on record to show that the
transport company had knowledge of illegal export, the benefit of doubt was extended to
them and the personal penalty under section114 of the Customs Act, 1962 was set aside. The
decision in the case of M/s. Mohamadkhan Navobkhan Pathan Vs Collector of Customs,
Ahmedabad reported in 1994 (71) E.L.T. 826 (Tribunal) was referred to argue that vehicle from
which the contraband goods seized was sold, it cannot be said that there was any nexus of the
appellant with the prohibited goods transported in the trailer. He prayed that the penalties
may be set aside.

23.

The learned Authorised Representative Shri R. Rajaram argued for the department.

The incident is attempt to smuggle prohibited goods and the goods are Red Sanders. The
shipping bill dated 15.11.2017 was filed declaring the goods as ―Cotton Tufted Mats‖. The
goods after being stuffed at the CFS area into the container was carried in the trailer truck
NL02-Q-2873 to the Port from where it was loaded on to the vessel. If the DRI had not
intercepted at appropriate time, the goods would have been smuggled out of the country. All
the procedures with respect to export was completed and the container/goods had been
loaded on to the vessel. The grave nature of the offence is clear from the Inspection/Survey
Report which shows that the seals affixed after stuffing the container were tampered. The
vehicle with the container was driven to some other destination before reaching the port and
thus stuffed with the prohibited goods. There are restrictions for vehicles that can be engaged
for carrying the goods/container into CFS and then to the Port. Only after obtaining gate pass
issued by Chennai Port the vehicles are allowed to enter. These passes are issued on the
recommendation of Trailer Organization Association only.

24.

The trailer truck NL02-Q-2873 was issued gate pass for carrying the container upto

the port. The appellant Shri Mohamed Naseer is the Proprietor of M/s. N.K. Transport Agency.
The letter with his signature was presented before the Chennai Port Trust for obtaining the

Gate Pass. The involvement of appellant Shri Mohamed Naseer is clear from the fact that he
had issued the letter for obtaining the Gate Pass to the trailer truck which carried the
container with smuggled goods. The vehicle belongs to Shri Farooq Basha. Only after the
initiation of investigation, the sale agreement contending that the trailer truck has been sold
to Shri Anslam has been produced. This document is only an afterthought. The said document
would not absolve the liability of Shri Farooq Basha.

25.

The contention of Shri Mohamad Naseer that he used to give blank letter heads to

Shri Farooq Basha for procuring Harbour Entry Pass on earlier occasions and that such letter
heads were kept in the trailer truck and came to be passed on when it was sold and the same
came to be misused by Shri Anslam and driver Shri
S. Raja is only a concoted story put forward to absolve from liability. This
contention itself reveals the illegal omission on their part of not keeping in safe custody of
such important letter heads which has aided in the act of attempt to smuggle Red Sanders.
The investigation has clearly brought out the involvement of the appellants in the incident of
attempt to smuggle goods out of the country. He referred to para 43 to support his
contentions. He prayed that the appeal may be dismissed.

26.

27.

Heard both sides.

The appellants are aggrieved by the penalty of Rs.5 lakhs imposed upon each of them

under section 114 of the Customs Act, 1962.

28.

The case of the department is that the letter heads of the firm (Good Transport

Agency viz., M/s. N.K. Transport) of the appellant Shri A. Mohamed Naseer along with the
letter heads of the Trailer Organizers‘ Association bearing signatures facilitated the culprits,
Shri Mohammed Anslam and Shri S. Raja to obtain gate pass for entry to CFS and Port. The
vehicle NL02–Q-2873 which was used to carry the container belonged to the appellant Shri
Farook Basha. The appellants thus facilitated and aided in the attempt to smuggle red sanders
out of the country and are guilty of abetment under section
114 of the Customs Act, 1962. The relevant section 114 reads as under:―114. Penalty for attempt to export goods improperly, etc.—Any person who, in relation to
any goods, does or omits to do any act which act or omission would render such goods liable
to confiscation under section 113, or abets the doing or omission of such an act, shall be
liable,—
(i)
in the case of goods in respect of which any prohibition is in force under this Act or any other
law for the time being in force, to a penalty 1[2[not exceeding three times the value of the goods as
declared by theexporter or the value as determined under this Act]], whichever is the greater;
(ii)
in the case of dutiable goods, other than prohibited goods, to a penalty 3[not exceeding the duty
sought to be evaded or five thousand rupees], whichever is the greater; 4[(iii) in the case of any other
goods, to a penalty not exceeding the value of the goods, as declared by the exporter or the value as
determined under this Act, whichever is the greater.]‖

29.

The Customs Act, 1962 does not define the word ‗abetment‘. We may take a look into

section 107 of Indian Penal Code which reads as under:-

―107. Abetment of a thing.—A person abets the doing of a thing, who—
(First) — Instigates any person to do that thing; or
(Secondly) —Engages with one or more other person or persons in any
conspiracy for the doing of that thing, if an act or illegal omission takes
place in pursuance of that conspiracy, and in order to the doing of that
thing; or
(Thirdly) — Intentionally aids, by any act or illegal omission, the doing
of that thing.
Explanation 1.—A person who, by wilful misrepresentation, or by wilful
concealment of a material fact which he is bound to disclose,
voluntarily causes or procures, or attempts to cause or procure, a thing
to be done, is said to instigate the doing of that thing.

30.

The learned counsel for appellant has been at pains to argue that for imposing

penalty under section 114 on a charge of abetment, it is not enough to establish that the act
done by the alleged abettor facilitated the commission of the crime. The intention on the part
of the abettor so as to facilitate the commission of the crime has to be proved. It is also
stressed by the learned counsel that it is not sufficient to prove that the crime could not have
been committed without the intervention/aid of the abettor. The ‗mens rea’ on the part of
the alleged abettor has to be established. Various decisions have been taken support of by the
learned counsel to argue these points.

31.

I have no quarrel with the principles enunciated in the above decisions that an

innocent aid which ultimately leads to commission of crime is not sufficient to attract the
charge of abetment. In the present case, the facts are brought out in para 21.02.01 to 21.02.05
of the Order in Original. For better appreciation relevant portion of para 21.01 is reproduced
as under:―Since August, 2013, he had registered his company in Trailer
Organiser's Association and his Firm code was N-176; that for entry
into the Chennai Port, applications were issued only through Trailer
Organiser's Association and that application could be only obtained
from them in person; After seen and perused the documents viz. (i)
letter dated 13.2.18 of the Manager, AS Shipping CFS; (ii) Chennai Port
Trust - Harbour Entry Permit no.26260228 & 26260229, Challan
no.231 dated 17.11.2017 by which the subject container TCKU1752615
brought into Chennai Port in Trailer Truck NL02-Q-2873; and the
documents viz. (iii) Application form (no.2542) for Temporary permits
- individuals/vehicles for one Shri Raja Driver and Trailer no.NL02-Q2873 and (iv) request letter dated 17.11.2017 in the letter head of
M/s.NK Transport, Chennai for the daily pass to driver and vehicle for
the period from 17.11.17 to 23.11.17, submitted by the Traffic Manager,
Chennai Port Trust vide letter D5/014/2018/T(PS) dated 16.04.2018,
he inter alia stated that he agreed that the signature placed on the said
applications were of his own; that but, he had given that blank
applications with signatures to his cousin Shri Farooq Basha for his
trailers' use. For verification, he submitted similar type of blank
applications which had his signature as proprietor of M/s. N.K.
Transport and another signature of a person of M/s. Trailer Organizer's
Association. He also submitted copies of extracts of diary notes which
had details of movement of his own trailers to Chennai Port during the
period 09.11.2017 to 27.11.2017 for verification. He further inte ralia
stated that his cousin Shri Farooq Basha was in the Transport business
and he used to purchase old trucks/trailers from other states and after
made some repairs/remodelling, he used to sell the same for good price
in local; that at that time, the Shri Farooq Basha was hold the said
trailer bearing registration no.NL02-Q-2873; that Shri Farooq Basha
might be used his above said blank letter head to get the Harbour Entry
Permit for that trailer and he (Shri Farooq Basha) only knew the full
details. Shri Mohamed Naseer also has given the address of his cousin
as "Shri Farooq Bhasha, S/o. Abdul Kareem, 84 C/9, 71st Street, 84th

Block, Manali New Town, Chennai 600 103". He further inter alia
admitted that the said blank letter head with signatures given by him to
his cousin was a great mistake; that since Shri Farooq Basha was his
relative, he had given the said blank letter heads to him; that he assured
that hereafter he would not give such documents.‖ [emphasis
supplied]

32.

The appellant Shri A. Mohamed Naseer is the proprietor of M/s. N.K. Transport

Agency. Shri Farooq Basha is his cousin. The appellant Shri A. Mohamed Naseer got his
company registered in the Trailor Organizers Association since August 2013 and his firm
code is N–176. For getting entry into the Chennai Port, only applications presented through
Trailor Organizers‘ Association by a transport agency will be considered. Thus, individual
truck owners / drivers are not given gate pass for entry into the CFS / Port. From the details
given by M/s. ASS- CFS, the investigation officers found that one Shri Raja driver used
Trailor Truck No. NL02-Q- 2873 to carry the container TCKU1752615 to the CFS and then
to the port. On examination of container after unloading from the vessel it was seen to
contain prohibited goods/Red Sanders. The seals affixed by the customs authorities at the
CFS after stuffing the container were seen tampered. It is clear that the container was loaded
with the prohibited goods before reaching the port somewhere between the time it reached
the port. This could not have been done without obtaining a gate pass for entry into the
port. The documents furnished by M/s. ASS-CFS show that a request letter, dated 17.11.2017
in the letter head of M/s. N.K. Transport, Chennai was submitted to Chennai Port Trust
requesting for issue of daily pass to the driver Shri Raja. This request along with
recommendation letter in the letter head of the Trailer Organization Association with
signature was submitted before the Traffic Manager of Chennai Port Trust to obtain the gate
pass. Thedetails of the driver and vehicle were stated in such letter. The appellant Shri

A. Mohamed Naseer has admitted his signature in the letter. So also, he admitted
that he knows the signature in the letter of Trailor Organizers‘ Association. The
defence put forward is that these are blank signed letter heads which have been
misused by Shri S. Raja and Shri Anslam to obtain gate pass. It is important to note
that the appellant Shri Mohamed Naseer has not denied the signatures in these
applications for gate pass. So also he admits knowledge of the signature of Trailor
Organizers‘ Association. Again the vehicle/trailer truck NL02–Q-2873 was owned by
Shri Farook Basha. Shri Mohamed Naseer and Shri Farooq Bash are not strangers.
They are cousins. Shri Farooq Basha admits using such blank letter heads for
obtaining gate pass when vehicles were given on hire basis with acting driver. But he
pleads ignorance to the incident and contends that the vehicle was sold to Shri
Anslam on 12/14.11.2017. The translated version of the sale agreement is as under:TRANSLATION COPY
VEHICLE SALE
AGREEMENT
Agreement Date : 12.11.2017
City: Chennai

Seller (1)
Name : K. Farooq Basha Father's Name :
Abdul Kareem Street:55/72, 55th Block
City:Manali, Pudhu Nagar, Chennai
- 600 103

Vehicle Registration No.
2873 Model Name
Make
Vehicle Agreed Price
Advance paid
Remaining amount
No. of Instalment days

Buyer (2)
Name : M. Anslam
Father's Name : Marimuthu
Street:92, Thamizhan Street, Old Ramnad
Road,
City : Madurai - 624 009

: NL 02 Q
: 2010
: Ashok Leyland
: Rs.3,90,000/: Rs.10,000/: Rs.3,80,000/: (Received on 14.11.2017)
: 5 days

Engine No.:
Chassis No.:
As of today, 14.11.2017, the person mentioned in (2) has obtained the
possession of the vehicle in good running condition. This document
shall be considered to be the receipt for the such possession. In case the
person mentioned in (1) fails to surrender the above-mentioned records
as agreed, then he is bound to pay compensation, as demanded by the
person mentioned in (2). In case the person mentioned in (2) fails to
settle the payment, within the instalment period, the person mentioned
in (2) shall be bound to pay compensation, as demanded by the person
mentioned in (1), along with losing the advance amount.

3.

Though. it is contended that the trailor truck was sold and delivered to the purchaser

Sh.Anslam on 14.11.2017, there is no evidence for the passing of consideration. Interestingly as
per the documents, the gate pass were issued for entry of truck with above two persons name
from 17.11.2017 to 23.11.2017. The shipping bill was filed on 15.11.2017 after which container
was loaded to the vessel. The DRI Officers intercepted and offloaded the container on
22.11.2017. During the time of investigation Sh.Farook Basha has produced the sale agreement
contending that he sold the vehicle to Shri Anslam. This document is produced only after coming
to know about the documents unearthed from M/s.ASSA-CFS. Further, the sale agreement is
not a stamped document. Shri Farook Basha admits that the truck belongs to him. The truck or
Shri Anslam or Shri Raja are traceable after the incident. If Shri Farook Basha was employing Shri
Anslam as acting driver and also sold vehicle to him, he ought to be able to furnish details of Shri
Anslam. All these lead to the strong inference that the agreement of sale is an afterthought to
absolve from liability.

34.

The appellants plead total ignorance about the attempted smuggling of red sanders.

The contention of the appellants that they kept the blank signed letter heads in the vehicle at
the time of sale is too fanciful to digest. It is admitted by Shri A. Mohamed Naseer that there
was omission on his part by giving the signed blank letter heads to Shri Farooq Basha. There is
also an admission on the part of Shri Farooq Basha that he committed a mistake by leaving the
said blank letter heads in the vehicle at the time of sale. These are serious omissions on the part
of the appellants which has aided in the attempt for smuggling. The question then is as to
whether omissions are illegal omissions so as to be an ingredient to fall within the third lim b of
Section 107 IPC. An omission can be considered to be illegal if what has been omitted was

required to be done by such person under law. Thus, there should have been an obligation to do
a particular act under some law. Such obligation may be under any Act, Rules, Regulations,
Instructions. In the present case, entry into CFS/Port is restricted. Access to this area can be
obtained only if a request is made by the transport agency along with recommendation letter of
the Trailor Organizers‘ Association. It is also necessary to give details of the driver and the trailer
truck/lorry in such applications. After obtaining the gate pass, the transport agency is required
to keep a record with regard to the movement of the vehicles for which he has obtained gate
pass. These are regulations, which the appellants have to oblige with care and caution.

35.

The intention of the person who has aided in the offence has to be inferred from the

circumstances. The department need not establish facts beyond reasonable doubt. In quasijudicial proceedings, the test is that of preponderance of probabilities. These are facts which
stands admitted/established and also facts which are probable. When the established facts and
the probable facts give a wholesome connection, the test of preponderance of probability would
stand established. The signatures in the letters being admitted, the appellant cannot wriggle out
of the liability by putting forward a plea of passing over blank signed letter heads by mistake.
Similarly, the vehicle being owned by Shri Farooq Basha, he cannot escape by contending that
during the relevant time the vehicle was sold.

36.

In my view, the case of appellants that blank letter heads were left by omission in the

vehicle which was sold is only put forward to get out of the charges levelled against them and
cannot be accepted. I find that department has been able to establish the guilt/charge of
abetment on the part of appellants. The penalties imposed on each of the appellants are legal and
proper.

37.

The impugned order does not call for any interference as regards the appellants herein.

Both appeals are dismissed.
(Pronounced in open court on 13th October, 2021)

(Sulekha Beevi C.S.)
Member (Judicial)
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Order :
The above appeals are filed challenging the reduction of penalty from Rs.
2,00,000/- to Rs. 20,000/- in respect of Appellant No. 1 and from Rs. 1,00,000/to Rs. 10,000/- in respect of Appellant No. 2, under Section 112 of the Customs
Act, 1962.
The case of the Revenue is that these appellants were involved in aiding one Shri M.S. Alaudeen,
their employer, in melting smuggled foreign marked gold bars in order to make them appear as
crude gold. A search based on specific intelligence was conducted at the premises of the
appellants’ employer viz. Shri Alaudeen on 12.12.2018; upon entering the premises, they
appeared to have found a room wherein both the appellants herein as well as Shri Alaudeen were
found; during the course of search, the Officers found several small bags containing dismantled
power tools such as Ryobi brand 6” Orbittal Buffer car cleaning machine, steel measuring tapes,
some engineering equipments and lathe items inside the room, one car cleaning buffer machine
lying on the floor with the upper portion of the machine in loose condition and on removal of the
upper portion, they found a piece of yellow coloured metal appearing to be gold, stuck inside the
motor; on removal, the yellow metal was found to be half cut piece of 100 gms foreign marked
gold bar with the marking “Cambi, Suisse 100 gm Gold 999.9” with last five digits of Sl. No.
“09053” visible; that three small square type, yellow coloured metal appearing to be gold, amidst
pieces of steel measuring tape strips strewn in one corner of the floor was also found and
recovered; that on enquiry, it was admitted by Shri Alaudeen that the said piece of gold was the
gold strips, stuck in the measuring tape and rolled inside the shell before being smuggled into
India.
It is also the case of the Revenue that at that point of time, they found a granite slab with two
strings attached to the centre of the slab, upon lifting of which they found a sump/secret
chamber with a hot furnace installed inside; one person was also found immersing some hot ring
like metal in a bucket of water inside the sump, who introduced himself as the Appellant No. 1.
3.

It is the further case of the Revenue that statements of both these appellants were

recorded under Section 108 of the Customs Act, 1962 on 12.12.2018, i.e., the date of the search,
wherein both the appellants appear to have admitted as to their respective roles in aiding their
employer for Rs. 2,000/- to Rs. 3,000/-; Appellant No. 1 appears to have also stated that every
time after retrieving the smuggled gold and after melting the same, he would hand over the
smuggled gold to brokers in N.S.C. Bose Road upon instructions of his employer Shri Alaudeen
and the money received from the brokers would in turn be handed over to Shri Alaudeen.
Appellant No. 2 also has admitted to his role, as instructed by his employer Shri Alaudeen. Both
these appellants have clearly explained the job of their employer Shri Alaudeen and the modus
operandi adopted by each of them right from the procurement of smuggled gold bars through
Chennai Airport, taking them to the premises of Shri Alaudeen, aiding in melting the gold and
selling them to brokers in N.S.C. Bose Road, etc.
4.

After putting these appellants on Show Cause, Order-in-Original No. 71620/2019 dated

30.09.2019 came to be passed whereby the Joint Commissioner of Customs imposed a penalty of
Rs. 2,00,000/- on the first appellant and a penalty of Rs. 1,00,000/- on the second appellant under
Section 112 of the Customs Act, 1962. On appeal, the First Appellate Authority has reduced the

above penalty to Rs. 20,000/- and Rs. 10,000/- on the first and second appellants respectively.
Being not satisfied, the present appeals have been filed before this forum.
When the matter was taken up for hearing, Shri A.K. Jayaraj, Learned Advocate, appeared for
the appellants and vehemently contended inter alia that the appellants were only the employees
of Shri Alaudeen and they only carried out the instructions of their employer; that in any case,
their voluntary statements recorded under Section 108 ibid. are of no value since the same were
retracted on the very next day i.e., 13.12.2018, etc. He referred to various case-law (mentioned in
the Appeal Memorandum) in support of his case to highlight that there was no mens rea on the
part of these appellants since, in the first place, they were not aware but had simply acted as per
the instructions of their employer, etc.
He also pointed out that no incriminating documents were recovered from the premises to
attribute the role of these appellants and that these appellants were nowhere concerned with the
alleged import itself.
6.

Per contra, Shri S. Balakumar, Learned Authorized Representative appearing for the

Revenue, relied on the findings of the lower authorities.
7.

I have considered the rival contentions and gone through the documents placed on

record.
Apparently, the penalty is levied as the role of the appellants was nothing short of abetment, by
which the goods namely, gold, had become liable for confiscation under Section 111(d) of the
Customs Act, 1962. One of the defence pleaded by the Learned Advocate for the appellants is the
retraction statement of these appellants wherein they have inter alia mentioned that the ‘Officers
searched their Workshop in Ayanavaram when they were doing their job with regard to melting of
the Gold Pieces converting to Gold Rings which was given by the customers…’. Nowhere do they
mention about any registration/licence for carrying out their job having been obtained by their
employer nor would any of them even offer to furnish the details of their customers, including
such customer who had given a foreign marked gold bar with the marking “Cambi, Suisse 100 gm
Gold 999.9” with last five digits of Sl. No. “09053”. There is also no rebuttal as to the Officers’
noticing one of them operating the furnace and thereby melting the gold. The retraction
statement itself hints that they were aware/conscious of what job they were carrying on; the very
fact that they were involved in melting gold of the alleged huge quantity cumulatively points to
the modus operandi in converting smuggled gold bar into crude gold.
In the case of their employer also, Shri Alaudeen has nowhere furnished or even offered to furnish
any registration for having engaged in the job of the nature they were involved in, nor has he
come forward to furnish the details of their so-called customers, including such customer who
wanted the melting of foreign marked gold bars. If they were aware of the identity of their
customers, then there was no need for the first appellant herein to go to the brokers in N.S.C.
Bose Road to sell off the melted gold, which fact has neither been denied nor rebutted in their
retraction.
9.

There is no other legal/technical objection urged on behalf of the appellants as well and

hence, for the above reasons, I am of the opinion that the melting activity was carried on by all
three of them jointly to hide the identity of the foreign marked gold bars, make them appear as

crude gold and sell them locally, which clearly attracts the penal provision of Section 112 of the
Customs Act, 1962.
10.

In view of the above, I do not see any merit in the case of the

appellants and consequently, the appeals stand dismissed.
(Order pronounced in the open court on 30.03.2021)

Sd/(P. DINESHA)
MEMBER (JUDICIAL)
Sdd
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By this appeal the appellant has challenged the First Appellate Authority’s
Order C. Cus. II No. 233-236/2020 dated 06.02.2020,

whereby the

Commissioner (Appeals) has only interalia reduced the redemption fine and
penalty. The facts as presented during hearing as also stated in the statement of
facts of the appeal memorandum are briefly summarized as under:

The appellant had taken a place for rent and was running lathe business of
smelting and melting gold used melting furnace.



Appellant had a lot of customers.



A search was conducted on 12.12.2018 which resulted in seizure of Seven Ring
shaped gold, three square shaped strip of gold and one half cut piece of 100
grams of gold bar (foreign marked) to an extent weighed 2.810 gram.



On the very same day the appellant was taken to the Customs office, severely
beaten, threatened and dictated to give statement.



The appellant chose to retract vide his communication dated 13.12.2018 ie., the
very next day, his statement made on 12.12.2018.



A writ petition in W.P.No.8527 of 2019 was filed for a direction seeking to return
the seized gold. The Hon’ble High Court vide order dated 24.06.2019 disposing
the above writ petition, however, interalia directed the appellant to make an
application for provisional release.



Another writ petition No. 22333/2019 was filed against the issue of SCN but
however, the Hon’ble High Court vide its order dated 30.07.2019 disposed of the
writ petition interalia directing the respondents to afford an opportunity of
personal hearing, etc.

In the SCN dated 07.06.2019, it is averred by the Assistant Director as under:o A specific intelligence was gathered that foreign origin gold were being smuggled into India
by way of concealment, cleared through Anna International Airport and brought to the
premises of the appellant.
o The officers of CZU-DRI identified the premises of the appellant, entered on 12.12.2018
with a search warrant.
o The appellant after going through the search warrant had affixed its signature with date for
having read the same.
o During the search the officers found interalia dismantled power tools such as Ryobi brand
6” Orbittal Buffer car cleaning machine, etc.
o One car cleaning buffer machine was found lying on the floor with the upper portion of the
machine in loose condition and when the officers removed the upper portion, they found
a piece of yellow coloured
metal appearing to be gold, stuck inside the motor.
o Upon removal of the same, the yellow metal was found to be half cut piece of 100 gms
foreign marked gold with the marking “Cambi, Suisse 100 gms Gold 999.9” with last five
digits of Sl.No. 09053” visible.
o Three small square typed, yellow coloured metal appearing to be gold, amidst the pieces of
steel measuring tape strips strewn in one corner of the floor was also found and recovered.
o The officers also found a granite slab with two strings attached to the centre of the slab,
which upon lifting, a sump/secret chamber with a hot furnace like machine found.

o The Govt. approved Assayer certified that the seven ring shaped gold, three square shaped
strip of gold and one half cut piece of 100 grams of gold bar
(foreign marked) to an extent weighed 2.810 gram valued at Rs. 91,95,725/o The said goods were thereafter seized under mahazar dated 12.12.2018.
o The CBEC vide Circular No. 34/2013 dated 04.03.2013 has interalia clarified that henceforth
gold shall be permitted to be imported only by the agencies notified by DGFT.
o The Asst. Commissioner interalia proposed to confiscate the seized goods, under Sections
111 (d), 111(i),111(l) read with Section 123 of the Customs Act, 1962.

After affording personal opportunity to the appellant, the adjudication order was passed
vide order dated 30.09.2019, whereby the authority after ordering confiscation as proposed
however, gave an option to the appellant to redeem the same under Section 125 ibid on
payment of redemption fine of Rs.9,20,000/-. Penalty under Section 112 was also levied on the
appellant.

3.

Aggrieved by the above order-in-original, the appellant preferred an appeal

before the Commissioner (Appeals) questioning interalia the confiscation of gold,
redemption and also penalty imposed. Revenue also filed an appeal with a prayer to set
aside the order of redemption placing reliance on the following:1.

Abdul Razak Vs. UOI – 2012 (275) ELT 3000 (Ker.)

2.

CC (AIR) Chennai-1 Vs. Samynathan Murugesan – 2009 (247) ELT 21 (Mad.)

3.

Board’s

Circular

No.

495/5/92-Cus.IV

dated

10.05.1993
And there by questioning the adjudicating authority's order giving option of
redemption instead of ordering absolute confiscation. The Commissioner (Appeals)
vide impugned order dated 06.02.2020 has, however dismissed the Revenue's appeal
but the appellant's appeal was partly allowed reducing substantially the redemption
fine as well as penalty. This is the cause for the present appeal before this forum.
4.

When the matter was taken up for hearing today learned Advocate Shri A.K.

Jayaraj, took me through the facts of the case and the relevant observations of the
Commissioner (Appeal) in the impugned order particularly paragraphs nos. 16,
17 & 18 and contended that for the reasons recorded in those paragraphs the
Commissioner (Appeals) should have deleted the redemption fine as well as penalty
in toto.

5.

Per contra, Shri S. Bala Kumar, learned Departmental Representative, supported

the findings of the lower authorities.

I have considered the rival contentions and gone through the documents placed on record.
Revenue entertained a doubt that the appellant had improperly imported gold into India.
Section 11 deals with the power to prescribe importation or exportation of goods; (2) (f)
thereunder prohibits uncontrolled import and export of gold or silver. Section 101 empowers
the Revenue to search suspected persons in certain cases and the relevant portion reads as
under:“101. Power to search suspected persons in certain other cases
(1)

Without prejudice to the provisions of section 100, if an officer of customs

empowered in this behalf by general or special order of the [Commissioner of Customs] has
reason to believe that any person has secreted about his person any goods of the description
specified in sub-section (2) which are liable to confiscation, or documents relating thereto,
he may search that person.
(2) The goods referred to in sub-section (1) are the following:
(a) gold;
………………”
So entertaining a belief that the import is improper, Section 101 can be invoked to
search suspected persons.
Apparently based on the intelligence gathered, Revenue authorities carried out a search
suspecting the appellant and they were able to seize gold in various forms as mentioned in
the mahazar/SCN, from the possession of the appellant. Thus the initial burden is on the
appellant in terms of Section 123 to dislodge the reasonable belief entertained by the
Revenue and prove that the goods in question that was seized from his possession, were not
smuggled.

A perusal of the pleadings placed on record as well as the arguments of the learned
Advocate refers to the rebuttal dated 13.12.2018, whereby the appellant has mentioned
interalia that he was doing job with regard to the melting of gold pieces, convert them to
gold rings which was given by his customers; that the officers without verifying anything took
the gold including all the gold rings to the office, etc. It is interesting to note that there is no

explanation on the cut pieces of 100 gms foreign marked gold bar with the marking “Cambi,
Suisse 100 gm Gold 999.9” ending with last five digits of Sl.No. 09053” that was retrieved
from Ryobi brand 6” Orbittal Buffer car cleaning machine. There is also no rebuttal on
maintaining a secret chamber and a hot furnace inside nor has he disputed the availability of
dismantled power tools of buffer car cleaning machine, etc. More interestingly, the appellant
has nowhereclaimed, rather has not even admitted that he is an authorised/license
holder/goldsmith to carry out the job of melting gold pieces and convert to gold items of his so called
customers. After having mentioned that the gold pieces were given by his customers, he has
nowhere even offered to furnish the details of such customers to whom the seized gold including the
one cut piece with marking “Cambi, Suisee 100 gm Gold 999.9” belonged.

6.5 The cumulative effect of the above observations is that the initial burden cast on
the appellant in terms of Section 123 ibid has not been discharged and therefore
Revenue's action is justified. Strangely, the non-filing of appeal against rejection of
absolute confiscation by Commissioner (Appeals) is questionable especially when an
order authorising appeal against Order-in- Original granting redemption was made.
Further, the Revenue has happily accepted the Commissioner (Appeals) order
whereby the substantial reduction is ordered, both in terms of redemption fine as well
as penalty, hence Commissioner (Appeals) order has to be upheld. For the above
reasons, I do not find any merit in the appeal and therefore, the same is dismissed.
(Order Pronounced in the Open Court on 30.03.2021)

MEMBER (JUDICIAL)
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The appellant is aggrieved by the impugned order by which the
Commissioner of Customs has rejected the request for conversion of free
shipping bills to drawback shipping bills.
2.

Brief facts are that appellants are engaged in manufacturing and exporting of

automobile components since 1998. During the audit of their accounts, they came to
realize that they omitted to file the shipping bills under drawback scheme at the time
of exports. The

appellant then made request to the department for conversion / amendment of
the free shipping bills to drawback shipping bills. Show Cause Notice dated
20.2.2019 was issued proposing to reject the request for conversion of Shipping
Bills on the ground that the request for conversion / amendment of Shipping
Bills pertaining to exports made during the period 2000 to 2014 is barred by
limitation as provided in CBEC Circular No. 36/2010-Cus. dated 23.9.2010.
After due process of law, the original authority vide order impugned herein,
rejected the request on the grounds; that the reason put forth by the appellant
for omission to file drawback shipping bill at the time of exports is not
satisfactory, the request is barred by limitation as per Board Circular and that
the documents which were in existence at the time of exports are not available.
3.

The learned counsel Ms. A. Aruna appeared and argued for the appellant. The

grounds put forward in the appeal as well as the submissions made at the time of
arguments are summarized as under:(a)

The discussion given in the impugned order for arriving at the aforesaid

grounds of rejection are as below:(i)

The appellant requested for conversion of unspecified numberof shipping bills
for the years from 2000 to 2011.

(ii)

The appellant has not furnished the shipping bills copies as well as the ARE1s,
which were in existence at the time of export.

(iii)

The claim of appellant/exporter that they were not aware of their entitlement of
drawback is not satisfactory considering the volume and value of exports made
during the said period.

(iv)

The appellant has not adduced sufficient reason to prove that they omitted to
file declaration at the time of export due to reasons beyond their control.

(v)

Maximum period of retention of any official documents is 5 years and in this
case the request goes beyond the normal record keeping period and the
shipping bills will not be available with the Department for verification of
exports.

(vi)

Thus, the request is mainly barred by limitation of time

(b)

Section 149 of the Customs Act, 1962 provides for amendment of shipping bill.

Rule 12 of Drawback Rules, 1995 lays down the procedure to file the shipping bill to
claim drawback. The original adjudicating authority failed to consider the fact that
neither section 149 of Customs Act, 1962 nor Rule 12(1)(a) of Duty Drawback Rules
provides for any time limit. Wherever required, Customs Act has specifically provided
time limit; such as section 27, section 28,section
124 etc. It is obvious from this that it was not the intention of the legislature to
restrict the amendment of shipping bills or conversion of shipping bills by time
limit. Hence the impugned order is against law.

(c)

The appellant vide their letter dated 9.10.2015 had made request for conversion

/ amendment of 1723 shipping bills covering the period from January 2012 to
December 2014 .Along with the said letter they had submitted all the copies of
shipping bills. Later, vide letter dated 25.1.2016, they requested for conversion of
further Shipping bills and submitted copies of all the shipping bills and the
corresponding BRCs (Bank Realization certificate). She adverted to the impugned
order to contend that in the operative portion of the impugned Order in Original, it has
been clearly stated that ‘shipping bills listed in vide letter dated 9.10.2015 and
25.1.2016’, this shows that the details of shipping bills were submitted by the appellant.
Hence it is factually incorrect to state that the appellant requested amendment for
unspecified number of shipping bills. It is asserted by the learned counsel that the
appellant had submitted all the copies of the shipping bills to the office of the
respondent.
(d)

The appellant had also submitted sample copies of ARE1 and would have

submitted the remaining ARE-1 if the respondent office had directed the appellant to
produce them. In the SCN or during the personal hearing, the appellant was not put to
notice that the documents produced are insufficient to consider the request for
amendment. Had the appellant been informed at any point of time, before passing the
impugned order, they could have furnished the documents once again. Rule 12(1)(a) of
Customs, Central Excise Duties and Service Tax Drawback Rules, 1995, reads as under:-

“Statement/ Declaration to be made on exports
other than by Post (1) In the case of exports other than by post, the exporters shall at

the time of export of the goods –

(a) state on the shipping bill or bill of export, the description, quantity

and such other particulars as are necessary for deciding whether the
goods are entitled to drawback, and if so, at what rate or rates and
make a declaration on the relevant shipping bill or bill of export that –
(i) a claim for drawback under these rules is being made;
(ii) in respect of duties of Customs and Central Excise paid on the
containers, packing materials and materials and the service tax paid
on the input services used in the manufacture of the export goods on
which drawback is being claimed, no separate claim for rebate of
duty or service tax under the Central Excise Rules, 2002 or any other
law has been or will be made to the Central Excise authorities:

Provided that if the Commissioner of Customs is satisfied that the
exporter or his authorised agent has, for reasons beyond his control,
failed to comply with the provisions of this clause, he may, after
considering the representation, if any, made by such exporter or his
authorised agent, and for reasons to be recorded, exempt such
exporter or his authorised agent from the provisions of this clause;
(b) furnish to the proper officer of Customs, a copy of shipment

invoice or any other document giving particulars of the description,
quantity and value of the goods to be exported.”
(e)

As per Rule 12(1), the only procedural requirement for claiming drawback is to

file declaration / make statement in the Shipping Bill that the goods are entitled to
drawback. If there is any omission to state so, as per the proviso to Rule 12(1)(a), the
Commissioner of Customs if satisfied that the exporter had failed to file declaration for
reasons beyond his control, has the discretion to exempt from the provision of this
clause. As per para 3 and 4 of the CBEC Circular No. 36/2010-Cus dated 23.9.2010 the
conversion of Shipping Bill is permitted.
(f)

The appellant had outsourced the job of filing shipping bills, logistics and

customs clearance to the specialist in the field. They failed to file the shipping bills under
drawback scheme and hence, it was beyond the control of the appellant.

(g)

Further it is an undisputed fact that the goods exported by the appellant had

suffered duty in India. It is also well settled principle that the exporter need not export
duty along with the goods and this has been the stand throughout the world trade.
Obviously, duty has to be paid only when goods are used in India and hence the
appellant has a right to claim the duties suffered / paid / borne in respect of the
exported goods.
(h)

Filing the declaration indicating entitlement of drawback is only a procedure. It

is well settled law that substantial benefit cannot be denied for non-observation of
procedure, that too when the assessee is otherwise eligible for the benefit and has
fulfilled all other conditions. In the subject case, the appellant had paid duty on the
inputs. They used duty suffered inputs and raw materials in the manufacture of export
goods and the goods were subjected to examination and scrutiny of jurisdictional
Central Excise authority as established bythe document in the nature of ARE1s.

(i)

The appellant had requested to amend the shipping bills under section 149 of

the Customs Act, 1962. The said provision of law allows amendment of any customs
document, even after clearance of goods from customs, and the only condition
provided therein is that the documentary evidence, based on which amendment
sought, should have been in existence at the time of export / import. Further, proviso
to Rule 12(1) of Drawback Rules, 1995 also allows conversion of Free Shipping Bills and
no time limit is prescribed in this Rule also.
(j)

The shipping bills indicate the description, quantity, value and other particulars

of the goods exported. The goods were allowed for export after due verification of
such description. Hence, when goods were allowed to be exported, it is to be
presumed beyond all reasonable doubt that customs had accepted all the details /
description given in the shipping bills.

(k)

Further, the ARE1s, which are in the nature of the Central Excise documents,

were available at the time of export as seen from the shipping bills, where the details
of ARE1 are entered. The ARE1s were endorsed by the jurisdictional Central Excise officers
to authenticate the description, quantity, value and other material particulars, which very well

fulfill the requirement under section 149 of Customs Act, 1962.

(l)

There is no time limit provided under section 149 or under proviso to Rule

12(1)(a) of Drawback Rules. The observation that documents are kept for five years
only by the department is not on sound footing. The subject shipping bills are filed
under EDI system, hence the same can be retrieved at any time. The appellant having
furnished copies of all the shipping bills, there is no ground to reject on the basis of lack
of documents. All the documents, such as shipping bills, invoices, ARE1 were very well
available and were in existence at the time of export of the subject goods. Hence, the
ground of absence of documents in existence at the time of export is factually
incorrect.

4.

The learned counsel relied upon various decisions. In Essar Oil Ltd. Vs. CC – 2014

(309) ELT 344 (Tri. Ahmd.), it was decided that ‘in the case in hand if the duty

drawback is not allowed to the appellant, the appellant is perforce required to
export the taxes, which gets included in the FOB value. In our view, this being
not the intention, conversion of free shipping bills into drawback shipping bills
needs to be allowed’’.
5.

The Tribunal in the case of Diamond Engg. (Chennai) P. Ltd. Vs.

CC –2013 (288) ELT 265 (Tri. Chen.), in para 10 held that ‘section 149 of the

Customs Act, 1962 does not have any time limit for amendment of the
document. The only condition is that the documents on the basis of which
amendment is sought should be available at the time of export. Therefore, the
amendment sought cannot be denied on the ground of limitation’.
6.

In CC Vs. Pee Tee Coach Builders Pvt. Ltd. – 2018 (363) ELT 176 (Tri. Mum.), it was

observed that ‘the Board of CBEC cannot issue circular to restrict the use and

exercise of jurisdiction vested in the quasi-judicial authorities’. Similar view
was taken in the case of Nucleus Satellite Communications Pvt. Ltd. Vs. CC –
2007 (216) ELT 67 (Tri. Chen.), wherein it was held that ‘the circular of the Board
No.4/2004 does not mention any statutory bar for denying the conversion
claimed by the exporters. By denying export incentives granted by the
Government through various schemes, the objective to promote exports will be
defeated’’.

She prayed that the appeal may be allowed.
7.

The learned AR Shri S. Balakumar appeared for thedepartment.

He supported the findings in the impugned order. It is argued by him that the
period involved is from 2000 to December 2014. There is much delay in filing the
request for conversion of the free shipping bill into duty drawback shipping bill.
The appellant vide letter dated 9.10.2015 furnished details of FOB value as
Rs.77,41,61,176.40 and drawback amount of Rs.1,40,90,563.85 for the period
from January 2012 to December 2014 and furnished list of Shipping Bills for the
corresponding period from January 2012 to December 2014. Thereafter, the
appellant vide letter dated 25.1.2016 furnished revised FOB value as
Rs.4,30,20,50,859.59 and drawback amount of Rs.8,11,20,455.25 and thereby
including the Shipping Bills from the year 2000 to December 2011.

8.

As per CBEC Circular No. 36/2010-Cus. dated 23.9.2010, the request for

conversion has to be made within three months from the date of Let Export Order
(LEO). Para 3 and 4 of the Circular reads as under:-

3.. It is clarified that Commissioner of Customs may allow conversion of shipping bills from
schemes involving more rigorous examination to schemes involving less rigorous
examination (for example, from Advance Authorization/DFIA scheme to Drawback/DEPB
scheme) or within the schemes involving same level of examination (for example from
Drawback scheme to DEPB scheme or vice versa) irrespective of whether the benefit of an
export promotion scheme claimed by the exporter was denied to him by DGFT/DOC or
Customs due to any dispute or not. The conversion may be permitted in accordance withthe
provisions of section 149 of the Customs Act, 1962 on a case to case basis on merits
provided the Commissioner of Customs is satisfied, on the basis of documentary evidence
which was in existence at the time the goods were exported, that the goods were eligible for
the export promotion scheme to which conversion has been requested. Conversion of
shipping bills shall also be subject to conditions as may be specified by the DGFT/MOC. The
conversion may be allowed subject to the following further conditions:
a) The request for conversion is made by the exporter within three

months from the date of the Let Export Order (LEO).

b) On the basis of available export documents etc., the fact of use of

inputs is satisfactorily proved in the resultant export product.

c) The examination report and other endorsements made on the

shipping bill/export documents prove the fact of export and the export
product is clearly covered under relevant SION and or
DEPB/Drawback Schedule as the case may be.
d) On the basis of S/Bill/export documents, the exporter has fulfilled all

conditions of the export promotion scheme to which he is seeking
conversion.
e) The exporter has not availed benefit of the export promotion

scheme under which the goods were exported and no fraud/
misdeclaration /manipulation has been noticed or investigation initiated
against him in respect of such exports.
4. Free shipping bills (shipping bills not filed under any export
promotion scheme) are subject to 'nil' examination norms. Conversion
of free shipping bills into EP scheme shipping bills (advance
authorization, DFIA, DEPB, reward schemes etc.) should not be
allowed. However, the Commissioner may allow All Industry Rate of
duty drawback on goods exported under free shipping bill, without
conversion of such free shipping bill to Drawback Scheme shipping
bill, in terms of the proviso to rule 12(1) (a) of the Customs, Central
Excise and Service Tax Drawback Rules, 1995.”

9.

That as per Rule 12(1)(a) of the Drawback Rules, 1995 declaration has to be

made at the time of exports, as to whether goods are eligible for drawback. Such
declaration has not been made by appellant and the Shipping Bills were filed as Free
Shipping Bills. The reason put forward by the appellant for failure to file declaration is
not befitting and not beyond control.
Rule 12(1)of Drawback Rules,1995 reads as under:-

“Statement/ Declaration to be made on exports
other than by Post (1) In the case of exports other than by post, the exporters shall at

the time of export of the goods –

(a) state on the shipping bill or bill of export, the description, quantity

and such other particulars as are necessary for deciding whether the
goods are entitled to drawback, and if so, at what rate or rates and
make a declaration on the relevant shipping bill or bill of export that –
(i) a claim for drawback under these rules is being made;
(ii) in respect of duties of Customs and Central Excise paid on the
containers, packing materials and materials and the service tax paid
on the input services used in the manufacture of the export goods on
which drawback is being claimed, no separate claim for rebate of
duty or service tax under the Central Excise Rules, 2002 or any other
law has been or will be made to the Central Excise authorities:
Provided that if the Commissioner of Customs is satisfied that the
exporter or his authorised agent has, for reasons beyond his control,
failed to comply with the provisions of this clause, he may, after
considering the representation, if any, made by such exporter or his
authorised agent, and for reasons to be recorded, exempt such
exporter or his authorised agent from the provisions of this clause”

10.

In para 9 of the Order in Original, the Commissioner has discussed that the

request for conversion can be considered only if the exporter proves that the failure to
file Declaration under 12(1)(a) was due to reasons beyond control. The reason given is
that they werenot aware of the drawback benefits and on coming to know they have
put forward the request for conversion of the shipping bills. Considering the volume of

exports made by them, this reason is not befitting. The appellants have not provided
satisfactory reason to prove that the non-filing of declaration was beyond their control
and therefore rejected the request for conversion of shipping bills. Further, the
appellants have not furnished the shipping Bill copies as well as ARE – 1s which were in
existence at the time of export to verify whether they made any claim of drawback at
the time of exports. For the period 2000 to 2011, they have not furnished details of
shipping bills and have merely mentioned consolidated export value. Moreover, the
department need to store documents only upto five years and the document which
were in existence at the time of export are not available for verification. He submitted
that the Commissioner has rightly rejected the request for conversion of the Shipping
Bills.
11.

Heard both sides.

12.

The issue is whether the rejection of request for amendment / conversion of

free shipping bills to duty drawback shipping bills is legal and proper.

13.
The appellant has made request for conversion of the shipping bills vide two
letters as mentioned above. In the letter dated 25.1.2016, it is explained by them that
drawback has been inadvertently not claimed by them while filing the shipping bills. In
para 3 of the reply to the Show Cause Notice the reason for omitting to claim drawback
by filing drawback shipping bills is explained by the appellant as under:- “The noticee
have beenexporting goods from 1998 onwards. During 2014 – 15, they faced difficulties
in competing in the international market due to escalation in cost of production and
competition. In order to reduce the cost of production, so as to complete in the
international market, they hired auditors to conduct audit for the said purpose. From
such audit only they came to know that they have been exporting taxes also in
addition to exporting the goods which otherwise, could have been got back as duty
drawback. As per drawback sub-serial No. 8409, subject goods are eligible for 2%
drawback.”

14.

On realizing the mistake / omission, the appellants vide their letters dated

9.10.2015 and 25.1.2016, requested the Commissioner to convert the Free Shipping
Bills to Drawback Shipping Bill so as to sanction the drawback for the same. In the
Annexure to the letter dated 9.10.2015, they have requested for conversion of
Shipping Bills from the period January 2012 to December 2014. The details in the
Annexure are as under:Annexure

Period

1.
2.
3.
4.

January 2012 to March 2012
April 2012 to June 2012
July 2012 to September 2012
October 2012 to December 2012

INR FOB Value of
Export
3,75,95,276.88
4,68,16,310.85
3,16,22,695.08
4,09,40,845.31

INR DBK
Amount
7,51,906.00
9,36,320.00
6,32,451.00
8,18,817.00

5.
6.
7.
8.
9.
10.
11.
12.

15.

January 2013 to March 2013
April 2013 to June 2013
July 2013 to September 2013
October 2013 to December 2013
January 2014 to March 2014
April 2014 to June 2014
July 2014 to September 2014
October 2014 to December 2014

6,76,08,335.91
6,39,40,642.06
9,08,81,484.78
8,80,73,595.68
7,45,32,856.45
8,52,79,400.78
9,39,08,202.03
5,29,61,530.50

13,52,166.00
12,78,819.00
17,56,341.00
15,00,140.00
10,75,200.85
14,51,424.00
15,96,443.00
9,40,536.00

In the subsequent letter dated 25.1.2016, the appellant has included the

Shipping Bills from the year 2000 to 2011 also. The details of the annexure are as under:Annexure

Period

1.
2.
3.
4.
5.
6.
7.

For 2000 – 2001 Invoices
For 2002 – 2003 Invoices
For 2003 – 2004 Invoices
For 2004 – 2005 Invoices
For 2005 – 2006 Invoices
For 2006 – 2007 Invoices
For 2007 – 2008 Invoices

INR FOB Value of
Export
46,685,572.50
61,438,095.68
341,033,124.36
172,758,600.00
513,563,926.05
335,911,765.83
600,337,073.14

INR DBK
Amount
887,026.00
1,167,319.00
6,479,534.00
3,282,413.40
9,757,709.00
6,382,316.00
11,406,412.00

8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.

16.

For 2008 – 2009 Invoices
For 2009 – 2010 Invoices
For 2010 – 2011 Invoices
For 2011 – 2012 (Upto Dec. 12)
January 2012 to March 2012
April 2012 to June 2012
July 2012 to September 2012
October 2012 to December 2012
January 2013 to March 2013
April 2013 to June 2013
July 2013 to September 2013
October 2013 to December 2013
January 2014 to March 2014
April 2014 to June 2014
July 2014 to September 2014
October 2014 to December 2014

342,435,776.37
402,037,449.91
458,249,510.96
253,438,788.39
37,595,276.88
4,68,16,310.85
3,16,22,695.08
4,09,40,845.31
6,76,08,335.91
6,39,40,642.06
9,08,81,484.78
8,80,73,595.68
7,45,32,856.45
8,52,79,400.78
9,39,08,202.03
5,29,61,530.50
4,302,050,859.59

6,506,279.00
7,638,718.00
8,706,737.00
4,815,328.00
7,51,906.00
9,36,320.00
6,32,451.00
8,18,817.00
13,52,166.00
12,78,819.00
17,56,341.00
15,00,140.00
10,75,200.85
14,51,424.00
15,96,443.00
9,40,536.00
81,120,455.25

It is stated in these letters that they have produced the necessary documents in

the nature of Shipping Bill, ARE-I, BRC etc. In the impugned order one of the reasons for
rejecting the request is that the documents at the time of exports are not available.
However, there is no such allegation raised in the Show Cause Notice which was issued
on the basis of these letters. In the Show Cause Notice, the only ground raised is that the
request for conversion is time barred.
17. The only requirement under Sec. 149 to allow amendment is that the exporter
has to produce documentary evidence which was in existence at the time of export.
The department does not specifically dispute the export of goods. The appellants have
furnished copies of Shipping Bills, BRC and ARE-1. These documents are sufficient to
prove that goods manufactured by them using imported inputs were exported. The
ARE-1 document would show that the goods have been removed from the factory for
export after it has been examined / verified by the Superintendent of Central Excise.
The reverse side of ARE-1 inter alia reads as under:“Certified that I have opened and examined the packages No. 5/12 and found that the
particulars stated and the description of goods given overleaf and the packing list (if
any) are correct and that all the packages have beenstuffed in the container No. NILwith
marksand the same has been sealed with Central Excise Seal Lead Seal.”
18.

The above document would establish the description, quantity of the goods

exported. The Bank Realization Certificate (BRC) would prove that consideration for
the export has been received.
19.

The learned AR has argued that the documents are not available with the

department and that it is usually stored only for five years. As per Sec. 149, the

requirement is not that the documents should be available with the department. It
merely states that the exporter has to furnish documentary evidence which were in
existence at the time of exports. In the case of M/s. Hewlett Packard Enterprises which
is referred by us later, this point was discussed in para 12 and 13 of the judgment. The
contention of the Revenue that the documents should be available with the
department was not accepted by the Hon’ble High Court. The proviso gives an
opportunity to the exporter/importer to furnish documents which were in existence at
the time of export/import and get the error rectified. We therefore hold that the
rejection of request on the ground that appellants did not furnish documents is
factually and legally untenable.
20.

We may now address the issue of limitation which is the main ground for

rejecting the request for conversion of free shipping bills to drawback shipping bills.
The request for conversion/amendment of shipping bill is made under section 149
of the Customs Act, 1962.
This section does not prescribe any time limit for filing an application for
amendment of shipping bill. The said section reads as under:-

“149. Amendment of documents.—Save as otherwise provided in
sections 30 and 41, the proper officer may, in his discretion, authorise
any document, after it has been presented in the customs house to
be amended:
Provided that no amendment of a bill of entry or shipping bill or bill of
export shall be so authorised to be amended after the imported
goods have been cleared for home consumption or deposited in a
warehouse, or the export goods have been exported, except on the
basis of documentary evidence which was in existence at the time
the goods were cleared, deposited or exported, as the case may be”.
21.

It can be seen that law allows amendment of the shipping bill even after the

goods have been exported. The only requirement, as already discussed, is that the
exporter has to produce documentary evidence which was in existence at the time
when goods were exported.
22.

The question as to whether the conversion of the shipping bills can be allowed

at a later stage after exports has been considered in a plethora of judgments. In the
decisions relied by the learned counsel for appellant, this issue has been held in favour
of the assessee allowing the conversion of shipping bill and reiterating that section 149

of Customs Act, 1962 does not prescribe any time limit.

23.

The jurisdictional High Court in the case of M/s. Hewlett Packard Enterprises

Vs. Joint Commissioner of Customs – 2021
(375) ELT 488 observed that the proviso in section 149 permits amendment
even after clearance for home consumption, if contemporaneous documents to
establish the export are supplied by assessee. In the said case, the writ petitioner
imported goods during the period 24.7.2019 to 26.7.2019 by filing 17 bills of
entry. The invoices contained an error while mentioning the unit price of the
imported products which came to be perpetrated in the Bill of Entryas well. On
realizing the error they approached the Customs authorities

seeking

amendment under section 149 of Act ibid. The amendment sought was rejected
on the ground that the imported goods have already been cleared for home
consumption. On 17.10.2019, the petitioner made a further request to which the
officer vide communication dated 31.10.2019 referred to the judgment of
Hon'ble Supreme Court in the case of ITC Ltd. Vs. CCE, Kolkata – IV – 2019
(368) ELT 216 and informed that petitioner could file refund for the excess
customs duty paid. Yet another request was made on 21.11.2019 and documents
in the nature of (i) Price list, (ii) Purchase order inter se the petitioner and its
supplier’s reflecting the correct unit price (iii) original invoices showing the error
(iv) purchase order (v) remittance report on 3.1.2020 order was submitted.
However, the request was rejected once again. The Hon'ble Court held as
under:-

“11. Admittedly, in the present case, the goods have been cleared
for home consumption and therefore the petitioner seeks the benefit
of the proviso, as per which, the petitioner/assessee would be
entitled for amendment if it were able to supply sufficient evidence by
way of documents that were ‘in existence’ at the time of the goods
were cleared, deposited or exported to establish the error.
12. The lis in this matter revolves around the interpretation of the

phrase ‘in existence’, as according to the revenue the phrase should
be read as available with the Department and it is only if the
documents relied upon by the petitioner seeking amendment were,
in fact, ‘on record’ that such amendment could even be considered.
13. I cannot agree. What is contemplated vide the proviso to

Section 149 is an opportunity to be extended to an assessee to
produce such documents that were ‘in existence’ at the stipulated
time that would serve to establish the error, if any, in the B/E. The
genuineness of such documents or a confirmation as to whether

such documents were actually ‘in existence’ is certainly to be left
open for thorough examination by the customs authorities and the
Court would have no say in such a factual matter. Suffice it to say
that the Department should take note of the documents that are
presented by an assessee as being ‘in existence’ at the relevant time
to evidence an error sought to be amended.
14. In the light of the discussion as aforesaid, the rejection of the

request for amendment by the respondent is set aside to be re-done
de novo. This writ petition is allowed.”
24.

The Hon'ble jurisdictional High Court in the case of Global Calcium Pvt. Ltd. Vs.

Commissioner of Customs, Chennai vide judgment dated 29.6.2017 in CMA No. 875 of
2017 observed as under:1.
After some arguments, Mr. Derrick Sam, seeks to withdraw the
captioned appeal. Learned counsel, however, says that he has only one
apprehension, which is, that the Adjudicating Authority may subject
the claim for duty drawback to the time limit of three months provided
in the Circular No.36/2010-Cus., dated 23.09.2010 (in short, “2010
Circular”).
2. According to us, this apprehension is misplaced, as in paragraph

6 of the order, the Tribunal has, clearly, stated that “the time bar
provision will not apply in this matter”.
3. Needless to say, since, the Revenue has not come up by way of

cross objection, they cannot raise any cavil about limitation of three
months prescribed in the Circular.
4. We may also indicate that neither Rule 12(1)(a) of the Customs,

Central Excise Duties and Service Tax Drawback Rules, 1995, nor
Section 149 of the Customs Act, 1962, (in short, “the Act”) prescribes,
any time limit for processing the claim of duty drawback.
Furthermore, Mr. Chopda, has not been able to show any other provision
in the Act or, the Rules framed thereunder, which provide for a time limit
for processing the claim lodged for duty drawback.
5. As indicated above, the Tribunal has not accepted the stand of the

Revenue that the Assessee's claim can be subject to time limit, as
provided in the 2010 Circular.
6. Accordingly, the appeal is dismissed as withdrawn. Resultantly,

pending application shall stand closed. There shall, however, be no
order as to costs”.
25.

In the above judgment, the Hon'ble High Court has referred to the Board

Circular, Sec. 149 of Customs Act, 1962 and 12(1)(a) of

Drawback Rules and opined that the apprehension of the counsel for petitioner
that the request for conversion would be subject to scrutiny on the ground of
limitation is for no reason.
26.

The Hon'ble High Court of Delhi in the case of Dimension Data India Pvt. Ltd.

Vs. Commissioner of Customs – 2021 (376) ELT 192 (Bom.) has examined the very
same issue. In the said case, the Bills of Entry dated 15.3.2019 to 25.4.2019 were
sought to be amended. During internal audit, the petitioner realized that it had made
inadvertent typo error at the time of filing the Bill of Entry by incorrectly declaring the
CTH as 85176990 instead of correct CTH 85176930. For the goods under CTH
85176930, the rate of duty is NIL whereas in respect of goods under other heading, the
rate of duty is 20%. The error resulted in payment of excess duty to the tune of
Rs.14,50,01,413/-. Immediately, on detecting the error, a letter dated 7.6.2019 was
submitted requesting to correct the bill of entry. The request was declined. The
Hon'ble High Court referred to various decisions including the decisions in Hewlett
Packard Enterprises (supra) and Usha International Ltd. Vs. Assistant Commissioner –
2019
(365) ELT 56 (Mad.). The relevant paras read as under:-

“17. The Learned Counsel for the petitioners submits that the mistake in adopting the
correct classification for the purpose of assessment can be rectified under Section 149 read
with Section 154 of the Customs Act, 1962. Section 149 of the Customs Act, 1962 a proper
officer in his discretion may authorise any document to be presented. Section 149 of the
Customs Act, 1962 readsasunder :-

“Amendment to Documents. — Save as otherwise provided in
Sections 30 and 41, the proper officer may, in his discretion authorise
any document, after it has been presented in the Customs House to
be amended :
Provided that no amendment of a bill of entry or a shipping bill or bill

of export shall be so authorised to be amended after the
imported goods have been cleared for home consumption or
deposited in a warehouse or the export goods have been
exported, except on the basis of documentary evidence which
was in existence at the time the goods were cleared, deposited or
exported, as the case may be.”
18. In WP Nos. 18891 to 18893 of 2017, this High Court by its
decision dated 25-7-2017 has held that the only embargo under
Section 149 of the Customs Act, 1962 is that a person seeking
relief cannot rely upon a documentary evidence, which came into
existence after the goods were cleared, deposited or exported, as
the case may be.

26. With these observation, the above writ petitions are partly

allowed with a direction to the 1st respondent or any other officer
authorised under the Act :
(i) to pass a speaking order in respect of assessment made in the

23 and 9 bills of entries of the respective petitioner under Section 17
read with proviso to Sections 149 and 154 of the Customs Act,
1962 within a period of six month from the date of this order after
giving adequate opportunity to the petitioners to establish the
classification of imported wall fan under sub-heading 8414 51 90
following the principle [it] of natural justice.
(ii) Refund any will be subject to the petitioner satisfying the test

of unjust enrichment.”

27.

The Commissioner has denied the request for conversion of shipping bills by

resorting to the Board Circular. The relevant para 3 and 4 of the Board Circular No.
36/2010 has already been reproduced in para 8 above. By this Circular, a period of
three months is prescribed to file the request for conversion / amendment. Section
149 does not prescribe any time limit for filing an application for amendment of
document. No doubt that section 149 of the Customs Act, 1962 would prevail over the
Board circular. Further, Rule 12(1) of the Drawback Rules,1995 which lay down the
procedure to claim drawback also allows filing of belated declaration to claim
drawback if the Commissioner is satisfied that the failure to file the declaration was
due to reasons beyond the control of exporter. The Rules also does not limit the time.
We have to hold that the request for conversion of Free Shipping Bill cannot be
denied as time-barred by resorting to the Board Circular.

28.

Be that as it may, before concluding, we are not able to overlook a serious

question presented by the peculiar facts of the case before us. In the absence of any

period of limitation prescribed in the section, whether it would mean that the remedy
/ relief can be sought for at any time when the Importer / Exporter wake up to realize
the mistake or omission. In our opinion, the remedy has to be sought for within a
reasonable time. A legal claim cannot be enforced if there is a long delay in asserting
the right or the claim.
29.

The duty drawback or drawback is a fundamental principle of international

trade law and policy under which the duties, taxes and fees paid on imported inputs
which are used for manufacture of goods and then exported are refunded. This is
allowed in the nature of export promotion scheme and the intention is to eliminate
the recovery of such costs (duty, taxes and fees) on the export goods in the
international market. Chapter X of The Customs Act, 1962 provides for the law relating
to drawback. Section 74 and 75 deals with two types of drawback. Section 74 of the
Chapter speaks about drawback allowable on export of duty paid goods. Section 75
deals with drawback of imported materials used in the manufacture of goods which
are exported which would be relevant for the case on hand. Sub-section
(2) of this section lays down that Central Government may make rules for the
purpose of carrying out the scheme of drawbacks. Section 75A speaks about
interest. It states that when any drawback payable to a claimant under section
74 or 75 is not paid within a period of one month from the date of filing a claim
for payment of such drawback, the claimant will be eligible for interest at the
rate fixed under section 27A of the Customs Act, 1962.
30.

The Drawback Rules, 1995, as amended from time to time governs the

procedure for claiming of drawback. Being an export promotion incentive, the
procedure for claiming is also simple and hassle-free. The exporter is required to file a
drawback shipping bill in the format as required under Rule 13 along with necessary
declaration. The goods are examined by officers and a report made thereof. Copy of
the drawback shipping bills which contains details of examination report is the claim
copy for the drawback. The claim is then settled and passed by the officers of the
customs department.

31.

We are fully conscious that the issue in this appeal is not for claim of drawback

but only request for amendment of shipping bills. In fact, as per sub-clause (a) of the
first proviso to Section 129A (1) of the Customs Act, 1962, the Tribunal has no
jurisdiction to entertain an appeal if the order relates to payment of drawback under
Chapter X. The fleeting glance in the above paras on the nature and scheme of duty
drawback is only to equip ourselves while considering the huge delay on the part of
the appellant in filing application for conversion of the free shipping bill to drawback
shipping bill. Needless to say, that the consequence of such conversion is nothing but
to put forward a claim for duty drawback.

32.

At the cost of repetition, it is stated that in the first application for

amendment dated 9.10.2015 the period involved is from 2012 to 2014. In the
second application dated 25.1.2016, the appellant has included the period from 2000
to 2011 also.

33.

Though section 149 of Customs Act, 1962 and Drawback Rules, 1995 do not

specify any time limit, the huge and humongous delay does concern us. Under section
75A there is liability to pay interest on delayed payment of drawback. Conversely, it
has to be construed that a claim of drawback has to be filed within reasonable time.
The Limitation Act, 1963 bars unduly long time for pursuit of a legal remedy. Neither
do courts encourage enforcing stale demands.

34.

Section 27 of the Customs Act, 1962 deals with claim for refund of duty. The

refund claim under this section has to be filed within one year from the date of
payment of duty. Section 28 deals with recovery of duty which is not paid or shortpaid. While raising a demand for recovery of such duty the period is limited to two
years. Prior to 14.5.2016, this period was one year. In case of fraud, collusion or
suppression of facts, the said period for which the duty can be demanded and
recovered is extended to five years. When the time limit is specifically prescribed, the
same would apply and one need not take recourse to the Limitation Act.

35.

In the absence of any period of limitation prescribed, it is generally

understood that every authority has to exercise the powers within a reasonable

period. Conversely, any right that has to be enforced is to be sought without
unreasonable delay. If the right is not enforced within reasonable time the remedy
would stand extinguished. No hard and fast rule can be laid down to determine
what is reasonable time. It depends upon the facts and circumstances of each case.

36.

In the case of Collector of Customs Vs. TVS Whirlpool – 1996 (86) ELT 144 (Tri.)

the question that came up for consideration was that what would be the limitation
period for raising a demand of interest when there is no time limit prescribed for
demand / recovery of interest under Sec. 47 read with Sec. 61(3) of the Customs Act,
1962 as it then stood during the relevant time. No period of limitation was prescribed
in these provisions for recovery of interest. The facts are such that, though the
assessee had paid duty with interest the department was of the view that assessee
was liable to pay further amount as interest for which notice of demand was issued. The
Tribunal followed the judgment of Hon’ble Apex Court in Govt. of India Vs. Citedal
Fine Pharmaceuticals – 1989 (42) ELT 515 (SC) which has been already captioned in the
above decision.
The relevant portion of the order is reproduced as under:"4. We have considered the submissions made by both sides. We observe
that no period of limitation has been prescribed under Section 61(3). A
reasonable period of limitation will have to be read under this section as held
by the Hon’ble Supreme Court in the case of Government of India v. Citedal
Fine Pharmaceuticals - 1989 (42) E.L.T. 515 (SC). This Tribunal in number of
cases wherethedemands were raised under Rule 57-I at atime when no period
was prescribed for recovery of Modvat credit has held that the reasonable
period of limitation would in that case would be six months or five years
depending upon whether there was any suppression of facts involved or not.
We observe that the scheme of the Customs Act is similar to the scheme of
Central Excises and Salt Act and in that view of the matter we hold that
similar view has to be taken in the case of recovery to be made under the
Customs Act where no period of limitation has been prescribed. In this
premise we therefore hold that the lower authority’s order is prima facie
maintainable in law and the prayer of the department for stay of the
operations of the order of the Ld. Lower Authority has to be dismissed.
Inasmuch as it is a covered matter by our decisions referred to supra the
appeals themselves are also taken up for disposal with the consent of the both
sides. The only plea of the Revenue is that in the absence of any period of
limitation provided under Section 61(3), the general period, of limitation
prescribed under the Limitation Act should be made applicable. We are
unable to accept thispleaof the Ld. D.R. inviewof the judgmentof the Hon’ble
Supreme Court inthecase of G.O.I. v. Citedal Fine Pharmaceuticals (supra). The
Hon’bleSupremeCourtinpara6hasheldisreproduced below :

“Ld. Counsel appearing for the respondents urged that Rule 12 is
unreasonable and violative of Article 14 of the Constitution, as it
does not provide for any period of limitation for the recovery of
duty. He urged that in the absence of any prescribed period for

recovery of the duty as contemplated by Rule 12, the officer may
act arbitrarily in recovering the amount after lapse of long period of
time. We find no substance in the submission. While it is true that
Rule 12, does not prescribe any period within which recovery of
any duty as contemplated by the Rule is to be made, but that by
itself does not render the Rule unreasonable or violative of
Article 14 of the Constitution. In the absence of any period of
limitation it is settled that every authority is to exercise the power
within a reasonable period. What would be reasonable, would
depend upon the facts of each case. Whenever a question
regarding the inordinate delay in issuance of notice of demand is
raised, it would be open to the assessee to contend that it is bad
on the ground of delay and it will be for the relevant officer to
consider the question whether in the facts and circumstances of
the case notice or demand for recovery was made within
reasonable period. No hard and fast rules can be laid down in
this regard as the determination of the question will depend upon
the facts of each case.”
5. This Tribunal in the context of the demands raised under Rule
57- I of the Central Excises and Salt Act, 1944 when no period of
limitation was prescribed under the said rule has held that taking
into consideration the scheme of the Central Excise Law and the
limitation periods prescribed for various purposes under different
sections and rules reasonable period limitation would be six
months or five years depending upon whether there has been
any suppression of facts etc. with the fraudulent intention or not.
We observe as pointed out before us that the scheme of the
Central Excises and Salt Act so far as the recovery of duty etc. is
concerned is similar to that under the Customs Act, 1962. Here also
we observe under Section 28 of Customs Act, 1962 period of
limitation prescribed for recovery of duty is six months or five years
as above and also the period for claim of refund is also six
months. The position being similar we hold that the same logic
should apply in respect of the recovery to be made under the
Customs Act where no period of limitation has been prescribed.
We therefore hold that the Ld. Lower Authority is right in holding
that the demand for interest beyond the period of six months from
clearance of goods is barred by limitation and we therefore uphold
the order of the lower authority and dismiss the appeals. We
observe that the relevant date for demand of duty would be date
on which goods were allowed clearance from the Warehouse as
the interest is required to be paid till the date of clearance in
terms of Rule 61(3) of the Customs Act, 1962. The department
recovered at the time of clearance the duty as well as interest as
held payable at that time and cancelled the bonds. Taking into
consideration the relevant date the demand have been clearly
raised much after the period of six months. The Appeals of the
Revenue are therefore dismissed.”
37.

The Tribunal refused to accept the plea of Revenue that the limitation period

of three years for recovery of money as per Limitation Act, 1963 should apply. The said
decision of the Tribunal was upheld by the Hon'ble Supreme Court as reported in
2000 (119) ELT A177 (SC). The principle enunciated in these judgments is that when
no limitation period is prescribed under the Act, the proceedings for recovery have to
be initiated within a reasonable time.

38.

Again, section 128 of the Customs Act, 1962 provides for filing of appeals

before Commissioner (Appeals). This section bars the Commissioner (Appeals) from
condoning the delay beyond the period of 30 days. The question as to whether delay
beyond six months can be condoned by resorting to section 5 of the Limitation Act,
1963 was discussed by the Hon'ble High Court of Delhi in Delta Impex Vs.
Commissioner of Customs – 2004 (173) ELT 449 (Del.). The relevant portion is as
under:“12. The Customs Act, 1962 itself is a complete Code. Reading
various chapters and various sections thereof, it is very clear that it
is an Act independent of other provisions. It provides for search,
seizure, arrest, confiscation of goods, conveyance, imposition of
penalties, settlement of cases, appeals including the appeal to the
Supreme Court and hearing before the Supreme Court, period of
limitation, offences and prosecution. Thus, it is an independent Act.
13. The Court is required to examine the scheme of the special law,
and the nature of the remedy provided therein. Considering these
aspects, the Court will have to find out whether the Legislature
intended to provide a complete code by itself which alone should
govern the matters provided by it. On examination of the relevant
provisions, if it becomes clear that the provisions of Section 5 of the
Limitation Act are necessarily excluded, then the said provisions
cannot be called in aid to supplement the provisions of the Act. It is
open to the Court to examine whether and to what extent the nature
of the provisions contained in Limitation Act in comparison with the
scheme of the special law are excluded from operation. When
Section 128 of the Customs Act specifically provides the period of
limitation and a further period of 30 days only during which the
applicant was prevented by sufficient cause from presenting an
appeal can be condoned, meaning thereby that the Legislature has
given a mandate that delay could be condoned only for the
specified period, prescribed in the proviso to Section 128 of the Act,
and not further.
14. In the instant case, a separate period of limitation is provided, as

also the period for which delay can be condoned. The Legislature
was aware about the provisions contained in Section 5 of the
Limitation Act, yet with an intention to curb the delay in taxation
matters, it has specially provided that after the statutory period, if
there is delay of 30 days, on showing sufficient grounds for delay of
30 days, can be condoned and no further. Thus, applicability of
Section 5 of the Limitation Act is specifically excluded.
15. The expression “expressly excluded” in sub-section (2)

of
Section 29 of the Limitation Act means an exclusion by express
words, i.e. by express reference and not exclusion as a result of
logical process of reasoning. In the instant case, there is no
question of implied exclusion but, it specifically provides a different
period of limitation, as also the period during which, if delay has
occurred, it could be condoned.”

39.

The Hon'ble High Court held that when the Act provides for different period of

limitation, the applicability of section 5 of the Limitation Act is specifically excluded.

40.

Reverting to the case on hand, although no limitation has been prescribed in

section 149, an assessee cannot be permitted to take undue advantage. The remedy
of amendment under section 149 should be sought within a reasonable time. We have
already expressed our view that there is inordinate delay in filing the application for
amendment under section 149 of the Customs Act, 1962. We then have to consider
what would be the reasonable period for entertaining an application under section
149 of the Customs.

41.

The Customs Act, 1962 being a special law and a complete code in itself it

would not be proper to pull in the limitation period under the Limitation Act, 1963 and
make it applicable to section 149. More so, because section 149 does not deal with
any recovery of duty or refund of duty. It is a section merely to permit amendment in
documents. Amendment is purely a procedural requirement. The legislature in its
wisdom has not prescribed either in the Act or Rules a time limit to fulfill this
procedural requirement. The consequence of such amendment as already stated, is to
claim refund of duty suffered on inputs in the nature of drawback. The Limitation Act
limits the period for filing a suit for recovery of money to three years. As per Article 137
of the Schedule to The Limitation Act, 1963 any application for which no period of
limitation is provided elsewhere is three years from the time when the right to apply
accrues. We are unable to refrain ourselves from being not persuaded by these
provisions in the Limitation Act to hold that a period of three years would be a
reasonable time for filing an application under section 149.

42.

The application dated 9.10.2015 contains request for amendment of Shipping

Bills for the year 2012 to 2014. It gives details of shipping bills for three years (Jan. 2012
to Dec. 2014). The second application dated 25.1.2016 made by the appellant is only
an afterthought by which appellant has included Shipping Bills from the year 2000 to
2011. We hold that there is unreasonable delay in filing the request for amendment
of Shipping Bills from the year 2000 to 2011 and the order of rejection in respect of
these Shipping Bills is just and proper.

(i)

In the result, we hold that The rejection of the request for conversion /

amendment of Shipping Bills vide letter dated 9.10.2015 (for the period Jan. 2012 to
Dec. 2014) is to be set aside and we hereby do. The request for conversion is allowed
with consequential reliefs, if any.
(i)

The rejection of the request for conversion / amendment of Shipping Bills vide

letter dated 25.1.2016 (for the period 2000 to 2011) is upheld.
The impugned order is modified as above. The appeal is partly allowed in above
termPronounced in open court on 30.09.2021)
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This appeal arises as consequence of revocation of license
issued to M/s RS
Arunachalam,
‘customs broker’, under regulation 18 of Customs Broker
Licensing Regulations, 2013, besides forfeiture of Rs.10,000/- deposited upon issue of
the licence, and imposition of penalty of Rs.50,000/- under regulation 22 of Customs
Broker Licensing Regulations, 2013.

2.

Proceedings for revocation were initiated upon receipt of ‘offence report’ from

Directorate of Revenue Intelligence (DRI) following the detection of 277 nos. of ‘red sander
logs’ concealed in a consignment of garments destined for Malaysia despatched by M/s AD

Traders against shipping bill no. 8144847/21.08.2017 and inference thereof, from the
statements recorded during the investigation, that the apparent non- existence of the exporter
was ignored by the appellant to permit M/s Bro Logistics India Pvt Ltd to use their digital
key/signature for filing the said shipping bill in breach of the several obligations prescribed in
regulation 10 and 11 of Customs Broker Licensing Regulations, 2013. Based on the findings in
the inquiry, ordered by the competent authority under the Customs Broker Licensing
Regulation 2013, which held the various allegations to be proved, Commissioner of Customs,
Chennai VIII revoked the licence, vide order no.65578/2018 dated 1 st October 2018, which is
now impugned before us.

3.

It is submitted by Learned Counsel for the appellant that the goods were

inveigled in the consignment between the departure of the container from ‘container freight
station’ and arrival at ‘port of loading’ and thereby expiates the appellant from any role in the
substitution. Furthermore, by placing reliance on several decisions, it is contended that the
revocation of license is a disproportionately harsh penalty to be visited for that which is but a
procedural lapse. Provisions of Handling of Cargo in Customs Areas Regulations, 2009 were
referred to along with decision of the Hon’ble High Court of Madras in Transport Logistics v.
Commissioner of Customs (Seaport – Imports), Chennai [2016-TIOL-1002-HC- MAD-CUS] of the
Hon’ble High Court of Delhi in Akshey Gupta v. Commissioner of Customs, General [2017- TIOL72-HC-DEL-CUS] and of the Tribunal in Leo Cargo Services Pvt Ltd v. Commissioner of Customs,
New Delhi [2019-TIOL-3082-CESTAT-DEL], in Skytrain Services v. Commissioner of Customs
(Airport & General), New Delhi [2019-TIOL-2879-CESTAT-DEL]
and in Jaiswal Import Cargo Services Ltd v. Commissioner of Customs (Airport &
General), New Delhi [2019-TIOL-CESTAT-DEL].

4.

Per contra, Learned Authorized Representative suggested that the evident

handling of prohibited goods suffices as failure to comply with the obligations imposed on
‘customs broker’ by the Regulations. It is also contended that not only did the appellant fail to
verify the antecedents of the shipper but also that some of the employees of M/s Bro Logistics
had been facilitated to obtain identity cards. According to her, any plea for leniency fails for this
reason.

5.

We find that the process leading to the revocation of the licence is in

compliance with the time- limits prescribed by the Regulations. The facts pertaining to the
seizure of ‘red sanders’ and subsequent investigations are also not in dispute. We are only
required to consider the two claims made by the appellant, viz., that the penalty is
disproportionately harsh and that the attempt at smuggling could not have been prevented
even if the obligations under the Regulations had been observed to the letter.

6.

That the ‘red sanders’ was attempted to be smuggled and that the shipping bill for

the ‘cover goods’ had been filed by the appellant is not in question. We take note, from the
findings of the inquiry order, as well as the submissions made before us, that the appellant was
unable to substantiate compliance with the prescribed obligation as a defence against the
charges framed in the notice. The contention of Learned Counsel that the responsibility of the
appellant stands effaced by that of the ‘container freight station’ is not acceptable. Though not
authoritatively concluded, it is not in doubt that the attempt to smuggle was enabled by the
confidence of the actual exporter that details of exporter on record would not be subject to
ascertainment. That confidence could only have been reinforced by the ease with which the
digital signature was parted with to a participant in the attempt. In the decision of the Tribunal
in Gursharan Singh Walia v. Commissioner of Customs (Preventive) [2017 (347) ELT 132 (Tri.Del)] and that of High Court of Rajasthan in Commissioner of Customs, Jaipur v. Naresh Kumar
Meena [2018 (360) ELT 60 (Raj)], it has been held that the revocation of licence, and forfeiture
of security deposit, was not disproportionate for the reason that
‘5.1 The decision of Gujarat High Court in OTA Kandla Pvt. Ltd. v.
Union of India reported in 2011 (269) ELT 457 (Guj.) wherein it has been
held as under:-

“9. Having regard to the rival contentions raised by the learned
Counsels for the parties and to the orders passed by Respondent
Authorities, it clearly transpires that both the Authorities i.e. the
Commissioner of Customs and the CEGAT, after thoroughly
discussing the evidence as regards the charges of misconduct
levelled against the Petitioner, had come to the conclusion that all
the said charges were duly proved. It is pertinent to note that
though the two Members of CEGAT had differed on the issue of
imposition of punishment i.e. revocation of licence, both had
concurred with the findings on the establishment of charges against
the Petitioner interalia that the Petitioner had transferred its
licence by sub, letting the same to M/s. Prabhat Kiran Mariners in
violation of Regulation 13 of the said Regulations and that the
Petitioner did not maintain the statutory records and thereby

contravened Regulation 19 of the said Regulations and that the
Petitioner obtained custom, pass for the persons who were not its
employees and permitted the employees of M/s. Prabhat Kiran
Mariners to use the same before the Custom, Authorities for its
monitorygain, in violation of Regulations 14(b) and 20(6) of the
said Regulations. The charges against the Petitioner that the said
imported goods of the Importer were removed through the West
Gate instead of North Gate of the Kandla Port in contravention of
Regulation 14(a), without obtaining authorization from the
Importer in respect of the consignment, were also held as proved.
These findings of the Respondent Authorities on the charges
levelled against the Petitioner, are arrived at by the Respondents
after considering all materials on record. The learned Advocate Mr.
Dave for the Petitioner has failed to point out any error in the said
findings. Even otherwise, the said findings being findings of Tacts,
this Court exercising writ jurisdiction is not inclined to reevaluate
the evidence or sit in appeal over the said findings.
14. In view of the above principles laid down by the Hon’ble
Supreme Court in various judgments it clearly transpires that the
judicial review of administrative action or of proportionality of
punishment is permissible only if the decision of the decision maker
is found to be illegal, unreasonable, irrational or suffering from any
procedural impropriety, and that the High Court in exercise of
jurisdiction under Article 226 or 227 should not interfere with the
legal orders of Administrative Authorities. So far as the facts of the
present case are concerned, as stated hereinabove, Respondent No.
3 - the CEGAT has upheld the order of Respondent No. 2, revoking
the licence of the Petitioner as CHA on the ground of Petitioner
having committed breach of statutory regulations and the
misconduct by misusing its licence. In the opinion of this. Court,
once the decision of the Respondent Authorities that the Petitioner
committed violation of statutory regulations and the misconduct is
found to be within the legal parameters, all the legal consequences
as a result of such violation and the breach have to follow. The case
of the Petitioner being the case of contravention of said regulations
and misuse of license as CHA, the Respondent Authorities have
rightly revoked the license of the Petitioner. The said decision
having been arrived at by the Respondents, after taking into
consideration all relevant material and the said Regulations, and
after following the due process of law, it could not be said that the
said decision was illegal, unreasonable, perverse or irrational.
Under the circumstances, it could also be not said that the
punishment of revocation of licence was a harsh punishment or the
punishment de, hors the doctrine of proportionality. The Petitioner
having failed to point out any perversity or unreasonableness on the
part of Respondent Authorities warranting judicial intervention,
this Court does not find any merits in the present petition.”’

The Hon’ble Supreme Court in Commissioner of Customs v. KM Ganatra & Co
[2016 (332) ELT 15 (SC)] insisted on monitorial control of ‘customs broker’ in
view of their critical role in clearance of cargo.

7.

We find that the inquiry officer has delved into details of the

incident and that the licencing authority has, indeed, taken note of
the decisions supra before concluding that the submissions of the
appellant did not merit acceptance.

8.

We are also of the same opinion in view of the comprehensiveness of the

findings as recorded and do not find any reason to interfere with the conclusions of the
competent authority. Accordingly, the appeal is dismissed.

(Pronounced in open court on 18th November, 2020)

(P DINESHA)
MATHEW)

MEMBER (JUDICIAL)

(C
MEMBER (TECHNICAL)

J
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1.

The appellant herein has been importing various goods for their EOU unit under

procurement services issued by concerned Central Excise Authorities. The appellant filed
various shipping bills and transfer bonds for movement of goods as IPA. Toulene and Methyl
Alcohol to their EOU unit Chippada with transfer shortages as were mentioned in the rewarehouse

services received from the Central Excise Authorities. Department, based on those
shortages amounting to Rs. 3,82,143/- proposed the same to be recovered from the
appellant, vide letter dated 13.04.2015. The said amount was paid by the appellant,
however, under protest citing the shortages except for one within the permissible
limit of less than 1%. Thereafter the importer filed an application seeking refund of
the said duty paid under protest. The said refund application dated 16.04.2018 was
initially returned back with the direction to approach the appropriate jurisdictional
Commissionerate. When the same was re-submitted, the refund was proposed to be
rejected vide Show Cause Notice No. 20/2018- CRS dated 24.08.2018 on the ground
that the transfer bonds in which the goods were transferred from Vizag Customs to
EOU Bheemli have been closed on 19.01.2014, 12.12.2014, 15.12.2014, 19.01.2015
and
11.02.2015
which was duly intimated to the appellant but was not contested at the appropriate
stage. The said proposal based on the said ground was confirmed vide the Order-inOriginal No. 102/2018 the appeal thereof has been rejected vide Order-in-Appeal No.
017/19-20 dated 31.07.2019.
2.

I have heard Learned Counsel for the Appellant Shri P. Dwarakanath, and Shri A V L

NChary, AR for the Respondent.
3.

It is submitted on behalf of the appellant that the amount of Rs. 3,82,143/- as

was calculated for the alleged shortage is an amount of differential customs duty on
account of said shortage of imported goods. The same was though paid by the appellant
but under protest. Superintendent Bheemli Range was duly informed by letter dated
27.05.2015 that there is no requirement of demand of said customs duty. It is submitted
that the submissions of appellant should have been considered by the said Superintendent
instead the show cause notice was issued in ignorance of the submissions in the said
letter. Learned Counsel also submitted that the refund has been rejected on the ground
that closure of transit bonds was not contested by the appellant. It is submitted
that infact no communication from

bonds department, Visakhapatnam was ever

received bliable. The refund has therefore wrongly be rejected. It is alleged that no

opportunity of personal hearing was ever given to the appellant at the time ofclosure
of transfer bonds.
There is no information as to how the amount of differential duty has been calculated.
The order and challenge is alleged to be totally
facts.

Learned Counsel while

and contrary

to

the

laying [2016 (331) E.L.T. 111 (Tri.-Del)]

has prayed for the order under challenge to be set aside and appeal to be allowed. Learned
Counsel has also impressed upon that differential duty should not have been demanded
due to the valid reason of the of the chemical being imported. Reliance been placed upon
Circular No. 96/2002-CUS dated 27.12.2002. Order accordingly is prayed to be set aside
and prayed to allow the appeal.

4.

To rebut these arguments Learned Departmental Representative has submitted

that the appellant importer was very much aware of the shortage notices in the quantity
of chemical imported by him. It is imposed upon that the alleged violation of principles of
natural justice is absolutely wrong as the transfer bonds, procedurally, cannot be closed
in the absence of the importer under Section 67 of Customs Act, 1962 is emphasized. It is
mentioned that once the closure of transfer bonds has not been contested at the
appropriate stage the amount paid as a differential duty with respect to the said noticed
shortage cannot be refunded. Refund has rightly been rejected by Commissioner
(Appeals). Present appeal is accordingly prayed to be dismissed.
5.

After hearing the parties, the rival contentions and perusing the records it is held

as follows:
The Superintendent of Central Excise and Customs, Bheemli Range had
issued a procurement certificate No. 203/2014 dated 07.08.2014 to the appellant

who admittedly is a 100% EOU. Based on said procurement certificate that the
transfer of 112,000 Kgms of Isopropyl Alcohol was allowed in terms of Section 67
of Customs Act, 1962. The said material was cleared from the customs office vide
Shipping Bill No. 2645/2014 dated 08.08.2014. A re-warehousing certificated was
issued from Superintendent, Customs Bheemli to Superintendent, Bonds vide
letter No. 75/2015 dated 11.02.2015 but for 111560 Kgms of Isopropyl Alcohol only
as against the shipping bill quantity of 112000 Kgms. As such, the differential duty
for the short quantity of 190 Kgms was demanded from the appellant which was
deposited by him vide Challan No. 62 dated 04.03.2015. No doubt, the noticed
shortage is less than 2% of total quantity on goods released under various shipping
bills. The appellant had submitted in response to the show cause notice that the
marginal difference in quantity imported and quantity received is attributable to
loss in unloading, transit and due to the methods of handling adopted. The goods
imported, since were highly volatile in nature were mentioned to be susceptible to
evaporation during the course of transit from Visakhapatnam port to the factory
which is situated at more than 50 KMs. But the simultaneous perusal of record
reveals that this submission of appellant came for the first time, vide the letter of
appellant dated 27.03.2015 whereas the first transfer bond got already closed on
19.01.2014 and the last transfer bond among 5 was closed on 11.02.2015. There is
no explanation of the appellant about his silence for almost more than one and half
year since the closure of first bond of transfer bond and for almost five months
from the closure of last transfer bonds. Though the appellant has reflected
grievance about violation of principles of natural justice as being not given the
opportunity of hearing at the time of closure of transfer bonds but apparently and
admittedly the bonds have been closed in terms of Section 67 of Customs Act,
1962. The Section reads as follows:

Regulations 3 and 4 of the Warehoused Goods (Removal) Regulations, 1963
Regulation 3 – Conditions for transport of warehoused goods to another townWhere the goods are to be removed from one warehouse to another in a

different town the proper officer may require the person requesting removal to
execute a bond in a sum equal to the amount of import duty leviable on such
goods and in such form and manner as the proper officer deems fit Regulation 4
– Terms of the bond to be executedThe terms of the bond shall be that if the person executing the bond produces
to the proper officer, within three months or within such extended period as
such officer may allow, a certificate issued by the proper officer at the place of
destination that the goods have arrived at that place, the bond shall stand
discharged, but otherwise an amount equal to the import duty leviable on the
goods in respect of which the said certificate is not produced shall stand
forfeited
The provision makes it clear that Procedure for submission of transfer bonds and
the closure thereof is not possible in the absence of the executor of the bonds who
requests removal of the imported goods from one warehouse to another. Hence the
allegations of the appellant are observed to be wrong. The intentions of
Commissioner (Appeals) in para 5.4 of the order in the challenge are in terms of
Circular No. 96/2002 dated 27.12.2002 but are observed to be not applicable to
the given circumstances because the Circular refers to the finalisation of the
provisional assessments made. Apparently and admittedly present is not the case
of provisional and the final assessment since the appellant accepted while
executing the transfer bonds the noticed shortage but has failed to explain
sufficient cause for the silence to contest the same for almost one and half year, the
subsequent refund application is nothing but a after-thought. The noticed shortage
is apparently more than 1%. I accordingly, do not find it to be a fit case for refund.
Accordingly, I do not find any infirmity in the order passed by Commissioner
(Appeals). The order accordingly is upheld. Consequent thereto the appeal is
hereby ordered to be dismissed.

(Order pronounced in the open Court on 23.09.2021)

(RACHNA GUPTA)
MEMBER
(JUDICIAL)
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P. ANJANI KUMAR:
The appellants, M/s. GSP Shipping & Logistics Agency, appellants
worked as Customs Broker to M/s M.A. Traders and M/s ZS Tradecom Pvt.
Ltd, in whose imports misdeclaration of

quantity/quality or smuggling of foreign origin cigarettes was noticed; Ld.
Commissioner of Customs(A&A), Kolkata issued an order, No. 12/2017 dated
10.10.17,to the appellants, suspending their CB License with immediate effect
under Regulation, 19(1) of CBLR, 2013; Assistant Commissioner of Customs,
CB Section, Kolkata issued a CB Circular No. 113/2017 dated 11.10.17
intimating such suspension to all concerned; a hearing as per Regulation 19(2)
of CBLR, 2013 was granted to the appellants on 17.10.17; appellants requested
to postpone the same stating that authorized legal representative would be out
of station. Learned Commissioner of Customs (Airport & Administration),
Kolkata, issued Order No. KOL/CUS /AIRPORT/ADMN /23 /2017dated
25.10.17, continuing the suspension and initiating proceeding under
Regulation 20 of CBLR,2013; appellants prayed for fixing hearing on
10.11.17 but commissioner ordered that it could be within 15 days
i.e. on or before 25.10.17, in terms of Regulation 19(2) of CBLR, 2013; the
Order dated 25.10.17 was passed ex parte.
2. Being aggrieved by the said Order-in-Original, the appellant preferred an Appeal
before this Bench, who, vide Final order No 75073/2019 dated 07.01.2019, set aside
the OIO and remanded the matter back to the Commissioner with a direction to
allow cross examination of Shri Abid Ali and Shri Maswood Ahmed. In de novo
proceedings a Show Cause Notice, dated 22.12.2017, was issued

seeking

continuation of the suspension, revocation of licence and forfeiture of security
deposit; Inquiry officer submitted a report dated 21.8.2019, upholding the charge of
violation under Regulation 11(n) of CBLR, 2013 and discharging of violation of
Regulations 11(a), 11(d) and 17(9) ibid. After according a personal hearing Learned
Commissioner of Customs(Airport & Administration), Customs House, Kolkata,
passed the impugned order, dated 19.06.18, revoking CB Licence and forfeiting
security deposit. Hence, this appeal.
3. Learned counsel for the appellants submits that
 the impugned Order-in-Original is bad in law and not maintainable being passed in
gross-violation of the principles of natural justice; Ld. Commissioner, though relied
upon the statements of Md. Maswood Ahmed and Md. Abid Ali as well as statement
of Md. Maswood Ahmed before the Inquiry Officer, did not provide the opportunity of
cross-examination; he assumed the truth of the statement of Md. Maswood Ahmed;
 Inquiry Report dated 13.3.11, indicates that Md. Maswood Ahmed had allegedly
stated before the Ld. Inquiry Officer that he had never gave any authorization to Md.

Abid Ali for any import; no verification was conducted to find out whether Md.
Maswood Ahmed had at all issued any letter of authorization in the name of the CB or
whether he had signed or approved the Bill of Entry for the purpose of import;
 Ld. Commissioner arbitrarily gave a finding that the opportunity of crossexamination on 12.3.18 was not availed by the appellants; it can be seen that the
notice dated 7.3.18, that only personal hearing was fixed;
 Ld. Commissioner erroneously and arbitrarily continued placing reliance upon the
alleged statement recorded from Md. Maswood Ahmed; the copy of the statement of
Md. Maswood Ahmed was not supplied to the appellants even along with the Inquiry
Report or at the time of personal hearing on 17.05.18 before the Ld. Commissioner or
in reply to their representation dated 19.4.18 against the Inquiry Report; it is a serious
violation of the principlesof natural justice;
 While Md. Abid Ali is participating in the proceeding under Section 124 of the
Customs Act, 1962 and appeared for personal hearing on 5-7-2018, department
claims that notice sent to him came back with postal remarks that the ‘addressee left’;
it is not clear as to which address the notice was sent;
 Ld. Commissioner had neither dealt with the provisions of Regulation
20(4) of CBLR, 2013;
 the finding of the Ld. Commissioner that the appellants had failed to verify the
antecedent of his client at the declared address, is absolutely erroneous in as much as
the importer is very much available and had joined the investigation before the DRI as
well as before the Inquiry Officer; as it is not the case that the importer is not
available, allegation of violation of Regulation 11(n) of CBLR, 2013 is not sustained;
 allegation of violation of Regulation 11(a) of CBLR, 2013 is also not maintainable as
the importer approved Bill of Entry and the same amounts to grant of authorization in
favour of the CB, as held by the Hon’ble Tribunal in a number of cases;


in the absence of any specific charge of failure of supervision of the employee by

the CB, there cannot be any violation of Regulation 17(9) of CBLR, 2013


Commissioner’s reliance on Hon’ble Supreme Court’s decision in the case of K.M.

Gantra & Co is not correct, as there is nothing on record to show that the appellants
had any intention in the alleged violation; out of the four consignments of M/s. M.A.
Traders, one container was given out of charge by the Customs which necessarily
meant that the alleged misdeclaration was not noticed even by Customs; the
allegation of mis-declaration cannot be cast upon the appellants; as regards the
container of M/s. ZS Tradecom Pvt. Ltd. (where the G-card holder of the appellants

was only contacted by Md. Abid Ali, but no job was undertaken by the CB), it is
submitted that nobody has stated during the course of investigation that the
appellants had any prior knowledge of presence of cigarette in the said container;
therefore, its incorrect visit the appellants with the maximum penalty under the
regulation;


Show Cause Notice under Regulation 20(1) was issued on 22.12.17 and the Inquiry
Report was submitted on 13.3.18 (wrongly dated 13.3.11) by the Ld. Inquiry Officer
before the Ld. Commissioner; as such, the final Order under Regulation 20(7) was
required to be passed within 90 days, before 11.6.18; impugned Order was passed
only on 19.6.18 which is beyond the time limit under Regulation 20 of CBLR, 2013.
 Regulation 11(n) of CBLR, 2013 does not require the CB to physical visit and verify
the functioning of the importer at the declared address; verification can be through
different modes; there was neither any alert against the IEC nor it is the case that the
importer was unavailable at the declared address. The order of revocation of CB
license and forfeiture of entire amount of security deposit for failure of physical
verification of functioning of the declared importer is highly disproportionate,
 Shri Maswood Ahmed submitted that he had handed over his IEC to one Shri
Quadir Siddiqi and was penalized for his commission and omission; he has not filed
any appeal at least till 13.6.2019; therefore, the CB cannot be faulted.
 Learned counsel for the appellant relied upon the following case laws:
 Universal Clearing & Forwarding Agency vs. CC (Airport & Admn.) Kolkata:
2019 (369) ELT 915 (Tri.-Kol.)
 Merico Logistics Pvt. Ltd. vs. CC (Airport & Admn.) Kolkata: 2020 (372) ELT
580 (Tri.-Kol.)
 N.T. Rama Rao & Co. vs. CC, Chennai: 2020 (371) ELT 789 (Tri.-Chennai)
 Poonia & Brothers vs. CC (Preventive), Jaipur: 2019 (370) ELT 1074 (Tri.Del.)

 Geeta Clearing & Forwarding Agencies P. Ltd.: 2019 (370) ELT 1030 (Tri.Mum.)
4.

Learned authorised representative for the department reiterates the findings

of the OIO and submits that the CB has dealt with Shri Abid Ali even when they were
aware that the IEC was not in his name.
5.

We have heard both sides and perused the records of the case. The impugned

order finds that the CB has violated the provisions of Regulation 11(n) of CBLR, 2013
inasmuch as he has failed to verify the antecedent and functioning of the client by
using reliable and independent sources; it is not correct on the part of the CB to say
that since Shri Abid Ali was present during the investigation and as no alert was in
place against any traders, they had no reason to verify the antecedents and that Shri
Maswood Ahmed himself stated that the real importer was one Shri Bedi of New Delhi
and that he has not authorised anyone to import on his behalf. On the other hand, we
find that the CB submits that the department themselves could not find out any fault
while clearing the consignments imported by M/s. MA Traders and as such, no
previous knowledge of CB can be alleged and in respect of imports by M/s.ZS
Tradecom Pvt. Ltd., no involvement of the CB in secreting cigarettes in the
consignment was alleged. The appellants also submit that the order has been issued
beyond the stipulated period; learned Commissioner did not give any opportunity for
cross-examination as directed by the CESTAT and that the learned Commissioner only
relied upon their enquiry report but did not give any findings of his own.
6.

We find that CESTAT vide Final Order No.75073/2019 dated 7.1.2019

aside the order dated 19.6.2018 and remanded

set

the matter back for de novo

orders with a direction to provide opportunity for cross-examination of Mr. Abid Ali
and Mr. Maswood Ahmed. We find that this Bench vide above order has directed as
follows:
“9. After carefully considering the facts of the case, we are of the view that
there are discrepancies between the statements given by Mr. Abid Ali as well
as Mr. Maswood Ahmed. The appellant has sought cross-examination of both
the witnesses. Though one of the witnesses is said to have appeared on
12.03.2018, no personal hearing took place on that date. Since crossexamination of the two witnesses is claimed to be significant to the defense for
the appellant, we are of the view that the matter needs to be remanded to the

adjudicating authority to pass de novo orders after extending an opportunity
for cross-examination of Mr. Abid Ali as well as Mr. Maswood Ahmed.
10. In view of the above, the impugned order is set aside and the matter is
remanded for passing de novo orders after granting cross-examination as
above. Since the Customs Broker License of the appellant stands revoked as on
date, we direct the Commissioner to complete the de novo proceedings to pass
orders expeditiously, in any case within a period of one month from the date of
receipt of this order.”

7.

After going through the impugned order, we find that the learned

Commissioner has not allowed cross-examination at his level but depended on the
enquiry report wherein the cross-examination of Mr. Maswood Ahmed but it was held
that cross-examination of Shri Abid Ali could not be undertaken. We find that this is
not the spirit of the order of this Bench. Instead of delegating the directions given by
this Bench to the Enquiry Officer, the Commissioner should have himself allowed the
cross-examination as directed by this Bench during the personal hearing. Moreover,
we find that Commissioner has given cryptic findings on the alleged violation of
Regulation 11 (n) of CBLR, 2013 by the Custom Broker. As submitted by the
appellants, he has not given any reasoning or findings of his own. To this extent,
learned Commissioner has again violated the principles of natural justice.
8.

Coming to the alleged violation of Regulation 11(n) of the Customs Broker

Regulations, 2013, we find that the said Regulation stipulates that: - “A Customs
Broker shall verify antecedent, correctness of Importer Exporter Code (IEC) number,
identity of his client and functioning of his client at the declared address by using
reliable independent, authentic documents, data or information.” We find that though
the Customs Broker has been maintaining that as the importer Shri Abid Ali was
always present during the course of investigation and presented himself before the
authorities a need for independent verification had not arisen. We find that such an
argument is not acceptable. In the instant case, the IEC holder was one Shri Maswood
Ahmed and Shri Abid Ali were attending to the imports and signing the documents.
Any Customs Broker would immediately differentiate between the original IEC holder
and those others who are using the IEC of other persons. It has been held by various
Benches that lending of IEC in itself is not an offence, under Customs Act, in the
following cases:
(i). Hamid Fahim Ansari Vs. CC(Imports), Nhava Sheva [2009(241) ELT 168 (Bom.)]
(ii). Gopal Agarwal Vs. CC, New Delhi [2015(326) ELT 593 (Tri. Del.)] (iii). Proprietor,
Carmel Exports & Imports Vs. CC, Cochin [2012(276) ELT 505 (Ker.)]

9. Looking into the circumstances of the case where it is not the case of the
department that the importer is either absconding nor traceable, the omission on
the part of the Customs Broker becomes a bit less serious. Shri Abid Ali has
presented himself as the importer and signed all the documents. He has also
submitted himself before the authorities for questioning, recording of statement and
investigation. Under the circumstances, we hold that though there was lapse on the
part of the Customs Broker, the same has not caused the commission of offence by
the importer. Therefore, we find that the Customs Broker erred inasmuch as nonverifying the antecedents of the importer. However, we find that the punishment
meted out to the Custom Broker should be commensurate with such omission. It is a
settled law that penalty should be proportionate to the offence committed. It would
be too harsh to revoke the license of the Customs Broker and to leave the right to
livelihood of the Customs Broker as well as his employees to the wind. We find that
the fact that the Customs Broker’s license was suspended/revoked for a considerable
period also needs to be taken on to account.
10. We find that tribunal in the case of Him Logistics Pvt. Ltd Vs CC, New Delhi 2016
(338) E.L.T. 725 (Tri. – Del), held that
9. We find that the impugned order did not make out a sustainable case for
revocation of license. In the case of Setwin Shipping Agency v. CC (General),
Mumbai - 2010 (250) E.L.T. 141 (Tri.-Mumbai), the Tribunal held that there is no
requirement for the CHA to verify physically the premises of importer/exporter.
The Tribunal also observed that it is a settled law that the punishment has to be
commensurate and proportionate to the offence committed. In the present case, we
notice that the punishment of revocation is not justifiable even if it is to be admitted
that physical verification of the importer’s premises could have avoided the filing of
the bill of entry by the appellant. Even in such a situation, the violation in respect of
the cargo viz. the non-declaration of the RSP on the auto parts, a debatable point of
interpretation, cannot be held against the appellant to result in the revocation of
their license. Here, it is to be noted that the bill of entry was filed after the detention
of the goods for inquiry by the DRI Officers and request for physical verification of
the cargo before assessment has been made in the form of first check bill of entry.
We find that the impugned order passed on dis-

agreement with the inquiry report has not brought out clear sustainable ground for
such extreme action of revocation of license. Violation of CBLR, 2013 has not been
brought out as all the points have been elaborately discussed in the inquiry report
and no sustainable ground for differing with the same could be made out.

11. Similarly, in the case of R.S.R. Forwarders Vs CC, New Delhi 2018(364) ELT
541(Tri-Delhi) held that
10. The role of the CHA in the Customs procedures is significant. The CHA is
expected to safeguard the interest of exporter of the goods as well as the Customs. The
adjudicating authority, in his detailed findings, have concluded that the appellant is
guilty of violation of various regulations of CBLR, 2013. But, in the facts and
circumstances of the case, we are of the view that even though the appellant is guilty,
the violations are not so grave as to justify the revocation of the customs license. We
are of the view that ends of justice will be met with the forfeiture

of

security

deposit of Rs. 75,000/- and in addition imposition of penalty of Rs. 50,000/-.

12. We also find that Tribunal in the case of Sadanand Chaudhary Vs CC, New
Delhi 2018 (363) E.L.T. 1018 (Tri. – Del) held that
4.

It is seen from the record that the appellant had filed Bill of Entry dated 20-1-2017

declaring the goods as “Vinyl coated paper clip (Made of Iron)” but the same was found to be
Measuring Tape of ‘Zebra’ brand. The adjudicating authority has held that the appellant is
guilty of violations of Regulations 11(a), (b) and (d) of the CBLR. From the record, we find that
the appellant had filed import documents with the Customs Department without carrying out
the verification of KYC, but on the basis of the documents obtained from Smt. Rambha Gupta
who was not the importer of the said consignment. It is further seen that he has allowed the
imported consignment to be cleared not by authorised agent but Smt. Rambha Gupta herself.
He has also failed to advice his client about proper knowledge of Customs Act including the
BIS certification import of the items i.e. Measuring Tape of ‘Zebra’ brand. Customs
department has found serious misdeclaration on the part of the importer and the appellant
has also facilitated such misdeclaration and attempted to clear the goods which has violated
the provisions of the Customs Act, Foreign Trade Regulation Act and also the provision of
Legal Metrology Act, 2009.

5.

In the facts and circumstances of the case, we are of the view that for violation of

CBLR, 2013 which stands established during the enquiry proceedings, the revocation of the
Customs Broker License is too harsh a punishment and hence, revocation is set aside. We
uphold the forfeiture of the security deposit as well as penalty of Rs. 50,000/- imposed by the
adjudicating authority on Sh. Sadanand Chaudhary.

13. We further find that Tribunal in the case of Customs Appeal No. 21036 of
2019 Sri Manjunatha Cargo Pvt Ltd Vs CC, Bangalore, held that
6.2. Further we find that in the impugned order, the Commissioner has held
that the appellant has not directly interacted with the IEC holders and is guilty
of violation of Regulation 17(d) of CBLR 2013. This finding is factually incorrect
because in the statements of Mr. Mohammad Yusuf Siddique, G Card holder
and Power of Attorney of the appellant at Mumbai, he has stated in his
statement dt. 25/05/2017 that he had interacted with the IEC holders. Further
we find that as per the Commissioner, the appellant has not brought to the
knowledge of the Department that IEC holders have lent their IECs to other
persons. We find that there is no evidence on record brought by the Department
to show that the appellant had knowledge regarding the lending of IEC. Further
we find that the lending of IEC is not an offence under the Customs Act, 1962 as
held in various decisions cited supra. As far as allegation against the appellant
that he had not verified the antecedents of IEC holders, we find that as per
Regulation, the Customs Broker is to verify the correctness of IEC number,
identity of client and functioning of them at the declared address using reliable,
independent, authentic documents data or information. Further physical
inspection of the premises of the importer or exporter is not required under the
law as well as under the Board’s Circular No.9/2010-Cus dt. 08/04/2010. In the
present case, the appellant had obtained copies of PAN card, Aadhaar Card, GST
registration certificate, IEC certificate from all the three exporters concerned.
Further we find that in the case of G.N.D. Cargo Movers cited supra, the
Division Bench of the Tribunal had held in para 5 & 6 as under: -

5.

We further note that Regulation 11 (e) requires the Customs House

Agent to exercise due diligence to ascertain the correctness of any information which he
imparts to clients with reference to work relating to clearance of cargo / baggage. Merely
because the importer have accepted their mistake of mis- declaration of brand and quantity
and have shown their willingness to pay differential duty, fine and penalty, it cannot be
concluded that Customs Broker did not exercise due diligence to ascertain correctness of
the information. If the said fact only is relevant for holding against the Customer Broker,
then in each and every case of mis-declaration by the importer, it can be concluded that
Customs Broker did not suitably informed his clients. There has to be some evidence on
record to show that either the Customs Broker was aware of such mis-declaration and
suppressed the same with a mala fide mind or he has taken efforts to get the goods cleared
from the Customs on the basis of wrong declaration made by him or has connived with the
importer so as to aid and abet the wrong declaration.
6.

Similarly, for the violation of Regulation 11(n), the adjudicating

authority has observed that the Customs broker did not verify the antecedents, correctness
of the IEC number, identity of his client and the declared address etc. We again find no
merit in the charge of the Revenue inasmuch as that IEC number has been found to be
correct as also the address of the importer. Further, all the importers have joined in the
investigations and have given their statements. In such a scenario, it cannot be said that the
Customs Broker has not adhered to KYC norms.

14. In view of the facts and circumstances of the case and the case cited above, we
partially allow the appeal. The impugned order is modified by setting aside the
revocation of Custom Broker License and upholding the forfeiture of security deposit.
(Pronounced in the open Court on 19 Nov. 2020)

SD/
(P.K. CHOUDHARY) MEMBER
(JUDICIAL)
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P.K.CHOUDHARY :
The appellant is in appeal against the Order-in-Appeal dated 15.03.2018
whereby two separate appeals of the appellant against two Orders-in-Original
dated 19.02.2013 and 25.02.2013 have been dismissed. At paragraph 5 of the
impugned order, it is recorded by the learned Commissioner (Appeals) that the
basic issue of the appeals before him was whether confiscation of goods and
imposition of fine and penalty by the Lower Authority in absence of valid PSI
certificate is maintainable or otherwise.
2.

It is contended on behalf of the appellant that the imported goods were

declared as Tin Waste and Scrap (Light Melting Scrap) in accordance to the import
documents provided by the foreign supplier. Only during 100% examination after
import, a Chartered Engineer was appointed who opined on visual examination that the
goods are Tin Plated Steel Scrap as steel predominates by weight. The Learned Advocate
appearing on behalf of the appellant refers to the Chartered Engineer Certificate dated
16.1.2013 as annexed to the Appeal Memorandum. It is contended that prior to such
inspection, it was not possible for the appellant to verify the actual nature of goods
being supplied by the foreign supplier. Reference has further been made to a letter
dated 28.1.2013 from the Overseas Supplier to the importer/appellant to the effect that
there was mistake on their part in supplying the goods and that too without any Pre
Shipment Inspection Certificate (in short ‘PSI Certificate’). The Overseas Supplier
provided seven Pre Shipment Inspection Certificates along with such letter which is
annexed to the Appeal Petition.

3.

The learned Advocate for the appellant further submits that there was neither

any knowledge nor reason to believe on the part of the appellant herein w.r.t. the
alleged mis-declaration of the goods so imported. In reply to a specific query from this
Bench, the learned Advocate submitted that the goods imported during January, 2013
are of no material value as on date and as such, the appellant is no more interested in
getting release of the goods against the redemption fine as imposed by the learned
Adjudicating Authority.
4.

Per contra, the learned Authorized Representative for the department reiterated

the finding of the Ld. Appellate Commissioner below and submitted that since at the
time of importation there was no PSI Certificate and since admittedly the goods were
other than as declared in the Bill of Entry, the order of confiscation has rightly been
passed.
5.

Heard both sides through video conferencing and perused the appeal records.

6.

I have gone through the records and documents of the present case and

considered the rival submission made before me. It is apparent that the goods declared
as Tin Waste and Scrap (Light Melting Scrap) were on verification by the qualified
Chartered Engineer certified as Tin Plated Steel Scrap since steel predominates by
weight. The appellant had not asked for any re-test or alike at the relevant point of time.
On the contrary under letter dated 24.01.2013 (page no. 23 of the appeal
memorandum) the appellant/ importer had waived his right of show cause notice
and/or hearing at the stage of adjudication and hence, the contention on behalf of the
appellant before me that the certificate was issued by the Chartered Engineer on visual
examination, cannot come to rescue of the appellant with regard to the proper
description of the goods.

7.

I find that it is also not in dispute that for importation of steel scrap, Pre Shipment

Inspection Certificate was mandatory in terms of the Foreign Trade Policy, 2009-14. The
subsequent communication from the Overseas Supplier together with PSI Certificates
cannot come to the aid of the appellant w.r.t. the confiscation of the goods under Section
111(d) of the Customs Act, 1962 since there was restriction under Foreign Trade Policy,
2009-14 in importation of steel scrap. The importation was permitted only against Pre
Shipment Inspection Certificates and it is settled position of law that conditions for
import, if not fulfilled, the importation is not permitted. Section 2(33) of the Customs Act,
1962 defines ‘Prohibited Goods’ which includes the goods the import or export of which
is subject to any prohibition under the Customs Act, 1962 or any other law for the time
being in force but does not include any such goods in respect of which the conditions
subject to which goods are permitted to be imported or exported have been complied
with. In other words, when goods imported or exported without complying with the
conditions subject to which such goods are permitted for export and import, the goods
shall be rendered as ‘Prohibited Goods’.
8.

In the present case, at the time of importation of the goods, admittedly, Pre

Shipment Inspection Certificates were not available and the goods were wrongly
described as scrap of tin instead of scrap of steel. The appellant could not even produce
such certificates prior to adjudication and as such, in my considered opinion, the order of
confiscation of the imported goods are proper and correct under Section 111(d) of the
Customs Act, 1962 and thus upheld.

9.

With respect to the imposition of penalty upon the present appellant being

importer under Section 112 of the Customs Act, 1962, I find that the Adjudication Order
dated 25.02.2013, issued on 27.02.2013, does not provide any specific finding on the
same. At paragraph 8 of the said Adjudication Order, the penalty has been imposed upon
the appellant mechanically even without mentioning any particular clause of Section 112
of the Customs Act, 1962. Section 112 of the Customs Act, 1962 provides for imposition of
penalty under two separate clauses being Clause(a) & Clause(b). Clause (a) of the said
Section provides that any person who does or omits to do any act which act or omission
would render the goods liable for confiscation under Section 111 or who abets such doing
or omission, shall be liable for penalty. Whereas, Clause (b) of Section 112 ibid provides
that a person who knowingly or having reason to believe about confiscable nature of
goods under Section 111ibid has dealt with the same in any manner whatsoever, shall be
liable for penalty. In the present case, the Adjudicating Authority has not referred to any
of the ingredient of any such clause of Section 112 of the Customs Act, 1962 and had
mechanically imposed the penalty upon the present appellant. The Appellate
Commissioner below has also upheld such imposition of penalty without considering such
position of law. It is also settled position of law that without specific finding, no penal
action can be invoked. It is evident on record that the appellant had declared the goods in
the Bill of Entry in terms of the documents of import provided by the foreign supplier.
The Revenue has also not alleged any connivance on the part of the appellant/importer in

the alleged mis- declaration. No doubt has been expressed by any of the Authorities below
with respect to subsequent correspondence from the Overseas Supplier as on record.
From such correspondence it is evident that the present appellant/importer had hardly
any role to play in the mis- declaration. There is nothing on record to suggest any prior
knowledge or reason to believe about the confiscable nature of the imported goods under
Section 111 of the Customs Act, 1962. Moreover, the goods imported in January, 2013 by
the appellant have already lost its market value of Rs. 21,73,643.25(as declared) and
the appellant

/importer has already suffered substantial loss and injury for no fault on his part.
The law requires existence of mens rea and maintenance of balance of
convenience prior to imposition of penalty upon any person. In the present case,
neither there is any existence of ingredient of section 112 of the Customs Act, 1962
nor any mens rea and hence, the imposition of penalty upon the appellant is bad in
law and liable to be quashed.
10.

In view of the above, I uphold the order of confiscation of the imported goods

under section 111(d) of the Customs Act, 1962 but set aside the penalty imposed upon
the appellant under Section 112 of the Customs Act, 1962.
11.

The appeals, filed by the appellant, are thus partly allowed.
(Order pronounced in the open court on 23 Dec 2020.)

SD/
(P.K.CHOUDHARY)
MEMBER (JUDICIAL)
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Final Order No. 75759/2021
P.V. Subba Rao:
This appeal has been filed by the Revenue assailing Order in Appeal
dated 22.01.2020 1 whereby the learned Commissioner (Appeals) allowed the
appeal filed by the importer and set aside the order in original dated
13.06.2019 passed by the Additional Commissioner of Customs (Port),
Kolkata.
2.

The facts of the case, after filtering out unnecessary details, are that the

Respondent herein filed two Bills of Entry No. 8104330 dated 18.09.2018 and
8341648 dated 5.10.2018 declaring the imported goods as ‗12 mm Pixel LED‘ and
classified the goods
1

Impugned order

under 85411000 and claimed the benefit of exemption notification no.
24/2005 (S.No. 23). Receiving information that the goods have been misdeclared, the officers opened and examined the goods and found them to be
LED strands of 50 each but without connectors and adapters. It was felt that
import of the goods is prohibited as per the Electronics and Information
technology goods (Requirements of Compulsory Registration) Order, 2012 2
issued by the Ministry of Electronics and Information Technology 3 issued
vide
2375

(E)

dated

7th

September

2012

as

amended

S.O.

2742(E). dated 17 August 2017 as the imported goods did not meet the
requirement of compulsory registration as per the CRO. Therefore, it was also
felt that the imported goods were liable for confiscation under section 111(d)
and (m) of the Customs Act and the respondent was liable to penalty under
section 112. Accordingly an SCN was issued to the respondent and after
following due process, the learned adjudicating authority passed the order in
original dated 13 June 2019 as follows:
―(i) I reject the claimed classification 85411000 of imported goods i.e.
‗LED LIGHTING CHAINS‘ covered under bills of entry no. 8341684
dated 05.10.2018 and 8104330 dated 18.09.2018 and order to classify
same under 94053000 under Section 17(4) of the Customs Act, 1962.
(ii)
I reject the duty exemption for the imported items claimed by the
importer under sl. 23 of Notification No. 24/2005-(Cus) dated 01.03.2005. I
determine the duty liability at Rs. 4,33,436/- under Section 17(4) of the
Customs Act, 1962.
(ii)
I confiscate all the items imported vide Bills of Entry No. 8341684
dated 05.10.2018 and 8104330 dated 18.09.2018 having combined
assessable value of Rs. 16,69,630/- under Section 111(d) and 111(m) of the
Customs Act, 1962. However, I give the importer to redeem the goods for
re-export only on payment of redemption fine of Rs. 3,00,000/- (Rupees
Three Lakhs Only) under Section 125 of the Customs Act, 1962within 15
days from the date

2
3

CRO
Meity

of receipt of this order and in such case no duty will be chargeable.
(iv)
I impose a penalty of Rs. 70,000/- (Rupees Seventy Thousand only)
under the provisions of Section 112(a)(ii) of the Customs Act, 1962 on the
importer M/s Kanha Electronics for his acts of commission and omission
rendering the goods liable forconfiscation.‖

3.

Aggrieved, the importer appealed to the Commissioner (Appeals) who

passed the impugned order setting aside the order of the original authority. Hence,
this appeal by the Revenue. The issues which fall for consideration in this appeal
are:
a) Are the imported goods classifiable under 85411000 as claimed by the
Respondent importer and held by the Commissioner (Appeals) in the
impugned order or under 9453000 as held by the original authority?
b) Consequently, is the benefit of Notification no. 24/2005-Cus dated 1.3.2005
available to the Respondent importer?
c) Are the goods liable for confiscation under section 111(d) and
(m) and if so, whether the option of redemption of the goods only for
export given by the original authority under section 125 correct?
d) Is the imposition of penalty under section 112 upon the respondent correct?
4.

We proceed to decide the above issues.
Classification of the impugned goods
5.

The competing tariff entries are 85411000 and 9453000 of the Customs

Tariff. These entries are as follows:
8541: DIODES, TRANSISTORS AND SIMILAR SEMI CONDUCTOR
DEVICES; PHOTOSENSITIVE SEMI- CONDUCTOR DEVICES; INCLUDING
PHOTO VOLTAIC CELLS, WHETHER OR NOT ASSEMBLED IN MODULES
OR MADE UP INTO PANELS; LIGHT EMITTING DIODES; (LED);
MOUNTED PIEZO-ELECTRIC CRYSTALS

8541 10 00 - Diodes, other than photosensitive or light emitting diodes
(LED),

-

Transistors, other than photo sensitive transistors:

8541 21 00 -- With a dissipation rate of less than 1 W
85412900--Other
854130
- Thyristors,
photosensitive devices
8541 30 10 --- Thyristors

diacs

and

triacs,

other

than

8541 30 90 --- Other
8541 40 - Photosensitive semi-conductor devices, including photo
voltaic cells whether or not assembled in modules or made
up into panels; light-emitting
diodes
(LED)
--- Photocells :
8541 40 11 ---- Solar cells whether or not assembled in - modules or
panels
8541 40 19 --------- Other
8541 40 20-------- Light emitting diodes (electro-luminescent)
8541 40 90 ------- Other
8541 50 00 - Other semi-conductors devices
8541 00 - Mounted piezo-electric crystals
85419000 - Parts

9405

LAMPS
AND
LIGHTING
FITTINGS
INCLUDING
SEARCHLIGHTS
AND SPOTLIGHTS
AND
PARTS
THEREOF, NOT ELSEWHERE SPECIFIED OR INCLUDED;
ILLUMINATED SIGNS, ILLUMINATED NAME-PLATES
AND THE LIKE, HAVING A
PERMANENTLY FIXED LIGHT SOURCE, AND PARTS

THEREOF

9405 10

6.

NOT

ELSEWHERE
SPECIFIED
OR
INCLUDED
– Chandeliers and other electric ceiling or wall lighting fittings,
excluding those of a kind used for lighting public open spaces or
thorough fares :

9405 10 10

— Hanging lamps, complete fittings

9405 10 20

— Wall lamps

9405 10 90
9405 20
9405 20 10

— Other
– Electric table, desk, bedside or floor-standing lamps :
— Table lamps, complete fittings

9405 20 90
9405 30 00
9405 40

— Other
– Lighting sets of a kind used for Christmas trees
– Other electric lamps and lighting fittings :

9405 40 10

— Searchlights and spotlights

9405 40 90
9405

— Other
– Non-electrical lamps and lighting fittings :

The case of the Revenue is that the customs tariff heading 85411000 covers

―diodes other than photosensitive and light emitting diodes (LED)‖. Therefore, the
imported goods can never be classified under this head when the heading specifically
excludes LEDs. It is also the case of the Revenue that what were imported were not
merely LEDs but they were strands of 50 LEDs each and were effectively lighting sets
of the kind used for Christmas trees although they were without connector and
adapter. In other words, they are incomplete lighting sets. As per Rule 2(a) of the
Rules of Interpretation, incomplete and unfinished articles must be classified as
complete and finished articles. Rule 2(a) of the Rules of Interpretation reads as
follows:
Rule 2(a): Any reference in a heading to an article shall be
taken to include a reference to that article incomplete or
unfinished, provided that as presented, the incomplete or
unfinished article has the essential character of the
complete or finished article. It shall also be taken to include a
reference to that article complete or finished (or failing to be classified
as complete or finished by virtue of this Rules), presented
unassembled or disassembled.

7.

It is also the case of the Revenue that on a query on Sevottam, the

respondent importer submitted a letter dated 25.4.2019 accepting the classification
of the goods under Customs Tariff Heading 94053000.
8.

In the impugned order, the learned Commissioner (Appeals) has found that

the original authority has wrongly applied Rule 2(a) of the Rules of Interpretation
because Rule 1 itself answers the question. According to Rule 1, goods should be
classified according to the Chapter headings and Chapter notes and Section Notes.

He held that Chapter note 1(f) to Chapter 94 clearly excludes lamps or light fittings
of Chapter 85 from Chapter 94 and Customs Tariff Heading 94.05 covers only lamps
and light fittings not elsewhere specified or included. He observed ―Though
there is a specific heading for different types of lamps in Chapter 85 ((85.39), there
is no specific heading for lighting fittings in Chapter 85. This factual aspect
conclusively suggests that lighting fittings of Chapter 85 as specified in the excluding
note 1(f) of Chapter 94 including the lighting fittings of LED.”
9.

We have considered the arguments on both sides. We find it strange that

having concluded that there is no heading for light fittings of LED under Chapter 85,
the learned Commissioner (Appeals) concludes that they are excluded from
Chapter 94 by virtue of Chapter note 1(f) which states that lighting fittings covered
by Chapter 85 are excluded from Chapter 94. If the lighting fittings in question are
not covered by Chapter 85, evidently, they are not excluded by virtue of Chapter
note 1(f) of Chapter 94. Having come to this contradictory conclusion, the learned
Commissioner (Appeals) held that the lower authority should not have applied Rule
2(a) because Rule 1 provides an answer. As is evident from the learned
Commissioner (Appeals) findings itself Rule 1 does not answer the question because
Chapter note 1(f) to Chapter 94 which the learned Commissioner relied upon only
excludes lighting fittings falling under Chapter 85 and the learned commissioner
finds that there is no heading for lighting fittings of LEDs in Chapter 85.

10.

We also find it unsustainable that the learned Commissioner (Appeals) holds

that the imported goods are classifiable under 85411000 in paragraph 18 of the
impugned order after reproducing this heading in paragraph 8 as follows:
85411000 – Diodes, other than photosensitive or light
emitting diodes (LED)
Clearly photosensitive diodes and LEDs are excluded from this heading and
therefore, learned Commissioner (Appeals) committed an error in classifying
them under this heading.
1.

Coming to the nature of the goods that are imported, although they were

declared as LEDs, on examination, they were found to be not individual LEDs but
strands of 50 LEDs each. Such strands of LEDs are used for decoration, etc. but one
needs to attach the adapters and connectors to the strings of LEDs. There were no

adapters in the consignment and therefore, they were incomplete. Learned
adjudicating authority has correctly applied Rule 2(a) to conclude that they were
classifiable as Lighting sets of a kind used for Christmas trees 94053000. The
classification of the goods by the Commissioner (Appeals) needs to be set aside
and the classification by the original authority needs to be restored and we do so.

Exemption notification no. 24/2005-Cus (S.No. 23)
12.

This unconditional exemption notification exempts goods covered by it from

the whole of duty of Customs. S.No. 23 of it reads as follows:
S.No.

23

Heading, subheading or tariff
item
8541

Description

All goods

Evidently, goods falling under heading 8541 are exempted and not goods
falling under 94053000. Since we have held that the goods in question are
classifiable under 94053000, the benefit of this exemption notification does
not apply.

Confiscation of goods and imposition of penalty
13.

The next question is whether the impugned goods are liable for confiscation

under Section 111(d) and Section 111(m) of the Customs Act, 1962 as held in the
order of the original authority or not as held by the learned Commissioner (Appeals)
in the impugned order. We have held the classification in favour of the Revenue and
against the assessee. However, relevant confiscation provisions have to be
examined. Section 111 reads as follows:
SECTION 111. Confiscation of improperly imported
goods, etc. - The following goods brought from a place
outside India shall be liable to confiscation:
(a) ……….
(d) any goods which are imported or attempted to be imported
or are brought within the Indian customs waters for the
purpose of being imported, contrary to any prohibition
imposed by or under this Act or any other law for the time
being in force;
………….
(m) any goods which do not correspond in respect of value or in
any other particular with the entry made under this Act or in
the case of baggage with the declaration made under section 77
in respect thereof, or in the case of goods under transhipment,

with the declaration for transhipment referred to in the proviso
to sub-section (1) of section 54;……..
14.

The original authority held that the goods are liable for confiscation [under

section 111(d)] because they have been imported in violation of the CRO published
by S.O. 2375 (E) dated 7th September 2012 which reads as follows:
In exercise of the powers conferred under Section 10(1)(p) of
the Bureau of Indian Standards Act, 1986 (63 of 1986) and
in pursuance of clause (fa) of Rule 13 of the Bureau of
Indian Standards Rules, 1987, the Central Government, after
consulting the Bureau of Indian Standards, makes the following
order, namely:……
3. Prohibition regarding manufacture, storage, sale and
distribution, etc. of goods(1) No person shall, by himself or by any other person on his behalf,
manufacture or store for sale, import, sell or distribute goods which do not
conform to the specified standards and do not bear the words Self
declaration- conforming to IS (Relevant Indian Standard mentioned in the
column (3) of the Schedule) on such goods after obtaining registration
from the Bureau.
Provided that nothing in this order shall apply to manufacture of
goods meant for export.
(2) The substandard or defective goods that do not conform to the
specified standard mentioned in column (3) of the Schedule shall be
deformed beyond use by the manufacturer and disposed off as scrap.

The schedule to the above order was expanded by S.O. 2742(E). dated 17
August 2017 including, inter alia, at S.No. 36 as follows:
36

LED Lighting Chains

15.

IS 10322 (Part
5/Section 7):
2013

Luminaires - Part 5:
Particular Requirements
Section 7 Lighting Chains

Both the original CRO of 2012 and its amendment on 17

August 2017 were issued under Section 10(p) of the BIS Act, 1986
and clause (fa) of the BIS Rules, 1987. These read as follows:
Section 10 of the Bureau of Indian Standards Act, 1986
10. Functions of the Bureau.—(1) The Bureau may
exercise such powers and perform such duties as may be
assigned to it by or under this Act and, in particular, such
powers include the power to—
(a) establish, publish and promote in such manner as may be
prescribed the Indian Standard, in relation to any article or process;
(b) recognise as an Indian Standard, in such manner as may be
prescribed, any standard established by any other Institution in India or
elsewhere, in relation to any article or process;
(c) specify a Standard Mark to be called the Bureau of Indian Standards
Certification Mark which shall be of such design and contain such
particulars as may be prescribed to represent a particular Indian

Standard;
(d) grant, renew, suspend or cancel a licence for the use of the
Standard Mark;
(e) levy fees for the grant or renewal of any licence;
f) make such inspection and take such samples of any material or
substance as may be necessary to see whether any article or process in
relation to which the Standard Mark has been used conforms to the
Indian Standard or whether the Standard Mark has been improperly
used in relation to any article or process with or without a licence;
g) seek recognition of the Bureau and of the Indian Standards outside
India on such terms and conditions as may be mutually agreed upon by
the Bureau with any corresponding institution or organisation in any
country;
(h) establish, maintain and recognise laboratories for the purposes of
standardisation and quality control and for such other purposes as may
be prescribed;
(i) undertake research for the formulation of Indian Standards in the
interests of consumers and manufacturers;
(j) recognise any institution in India or outside which is engaged in the
standardisation of any article or process or the improvement of the
quality of any article or process;
(k) provide services to manufacturers and consumers of articles or
processes on such terms and conditions as may be mutually agreed
upon;
(l) appoint agents in India or outside India for the inspection, testing
and such other purposes as may be prescribed;
(m)

establish branches, offices or agencies in India or outside;

(n) inspect any article or process, at such times and at such places as
may be prescribed in relation to which the Standard Mark is used or
which is required to conform to the Indian Standard by this Act or under
any other law irrespective of whether such article or process is in India
or is brought or intended to be brought into India from a place outside
India;
(o)
co-ordinate activities of any manufacturer or association of
manufacturers or consumers engaged in standardisation and in the
improvement of the quality of any article or process or in the
implementation of any quality control activities;
(p)

perform such other functions as may be prescribed.

(2) The Bureau shall perform its functions under this section in
accordance with, and subject to, such rules as may be made by the
Central Government.
Rule 13 of the Bureau of Indian Standards Rules 1987
13. Other Functions of the Bureau – The Bureau under
clause (p) of sub-section (1) of section 10 may also –
a. formulate, implement and coordinate activities relating to quality
maintenance and improvement in products and processes;
b. promote harmonious development in standardization, quality
systems and certification, and matters connected therewith both within
the country and at international level;
c. provide information, documentation and other services to
consumers and recognized consumer organizations on such terms and
conditions as may be mutually agreed upon;

d. give recognition to quality assurance systems in manufacturing or
processing units on such terms and conditions as may be mutually
agreed upon;
e.

bring out handbooks, guides and other special publications;

f. carry out inspections and testing or testing of an article or process
for conformity to any other standard if so authorized on such terms
and conditions as may be mutually agreed upon;
(fa) formulate, implement and coordinate activities
relating to registration for self declaration of
conformity to the relevant Indian Standard on
voluntary or compulsory basis, of articles as may be
considered expedient in public interest and so notified
through an order by the Central Government after
consulting the Bureau.
g. perform such other functions as may be conducive to the
interests of the Bureau.

16.

From the above, it is evident that Section 10 deals with the functions of

the Bureau of Indian Standards and clause (p) mandates it to perform any other
functions as may be prescribed. Similarly, Rule 13 deals with the functions of the
bureau. Neither Section 10 nor Rule 13 authorise the imposition of any controls
over imports as has been done in the CRO 2012. In fact, neither the Bureau of
Indian Standards Act, 1986 itself nor the Bureau of Indian Standard Rules, 1987
have any provision to regulate imports or to impose restrictions on imports.
Therefore, it is doubtful whether any restrictions on imports imposed under the
CRO issued under the BIS Act, 1986 can be considered as ―restriction on
imports under any other law for the time being in force.‖ Section 111(d) must
be read with the CRO read with Section 10 (1) (p) of the BIS Act and Rule 13 (fa)
of the BIS Rules and neither the section nor the Rule nor the parent Act provide
for restricting imports or laying down standards for imports. The CRO imposed
restrictions not under the law but beyond it.
17.

WE find that S.No. 36 of the schedule to the CRO order dated 2012 as

amended in 2017 places restrictions on strands of LED lights. What were
imported in the present case are incomplete strands inasmuch as they do not
have any adapters. Incomplete articles are to be classified as complete articles as
per Rule 2(a) of the Rules of Interpretation for the Customs Tariff. However,
these Rules of interpretation apply to the tariff and not to the restrictions on
imports imposed supposedly under the BIS Act. In the absence of any explicit
provision prohibiting the import of the impugned goods (which are incomplete

LED light strands), we find that the import of the impugned goods is not
prohibited and they cannot be confiscated under Section 111(d) of the Customs Act.

18.

As far as Section 111(m) is concerned, ―any goods which do not

correspond in respect of value or in any other particular with the entry made
under this Act‖ are liable for confiscation. The
―entry‖ in question is the Bill of Entry filed under Section 46 of the Act. In
addition to making an entry under Section 46, the importer is also required
to self assess the duty under Section 17 of the Act. There is no separate
process by which duty is to be self-assessed under section 17. The Bill of
Entry contains columns to describe the nature of the goods, their value as
well as classification, exemption notifications claimed, etc. Once the Bill of
Entry is successfully filed, both making an entry under Section 46 and self
assessment under Section 17 are completed. While entry under section 46
is entirely the responsibility of the importer, assessment under section 17
by the importer is subject to re-assessment by the officer. Often, the
importer may claim classification under one heading and the officer may
decide that it correctly falls under another. Similarly, the importer may
declare the value and the officer may decide the assessable value to be
different. An exemption notification claimed by the importer may be found
to be not available in that case by the officer. The re-assessment by the
officer, itself is also further appealable to the Commissioner (Appeals) both
by the importer and by the Revenue.
19.

In other words, the Bill of Entry filed under Section 46 contains certain

factual information such as the details of importer, IEC, exporter, Country of
origin, Rotation number, line number, nature of the goods imported, quantity,
etc. which have to be correctly declared by the importer. The officer cannot
change the declaration by the importer but he may find that the declaration was
wrong (say, 1000 pieces were imported and not 800 as declared) and reassess
duty accordingly and also take action for mis-declaration. The Bill of Entry also
contains certain information such as Customs tariff heading and exemption
notifications, which reflect the importer‘s self-assessment which, unlike
declarations, can be changed by the officer. Wrong self-assessment is not the

same as wrong declarations. Under Section 111(m), goods which do not
correspond to the entry made under section 46 are liable for confiscation and not
goods which are wrongly self-assessed to duty although self-assessment under
section 17 is also done through the process of filing the Bill of Entry. Any column
in the Bill of Entry which can be modified by the officer through re-assessment
under section 17 is self-assessment by the importer. Whatever cannot be modified by
the officer is a declaration by the importer under Section 46. The self-assessment is the
importer‘s opinion which is subject to re-assessment by the officer and further subject to
appeals. The declaration by the importer in the Bill of Entry are factual aspects which
must be correctly declared and failure to do so entails action under the Act and the
officer cannot modify the importer‘s declaration. Wrong self-assessment is not misdeclaration by the importer. Similarly the officer is not liable if his re-assessment gets
overturned on appeal nor is the appellate authority liable if his order gets overturned on
further appeal.

20.

In the present case, the importer declared the imported goods as LEDs

and on examination they were found to be LEDs in strands of 50 each. The
importer claimed a classification and consequentially the benefit of an exemption
notification in its self- assessment while the officer re-assessing the goods
classified them under a different heading and consequently found that the
exemption notification was not available. The learned Commissioner (Appeals)
agreed with the importer and we have, in this order, found that the decision of
the Commissioner (Appeals) was not correct. Therefore, the impugned goods
cannot be confiscated under section 111(m) on the ground of classifying the
goods wrongly or claiming the benefit of an exemption notification. Insofar as the
declaration of the goods in this case is concerned, we find that the description in
the Bill of Entry can, at best, be termed incomplete or vague and cannot be called
wrong. What were imported were the LEDs though they were in strands.
21.

In this factual matrix, we find that the impugned goods are not liable for

confiscation under section 111(d) or 111(m). The provisions related to
redemption become, consequently, irrelevant. Further, no penalty can be
imposed under section 112.

22.

In view of the above, the appeal filed by the Revenue is partly allowed as

follows:
a) The impugned goods are correctly classifiable under 94053000 chargeable
to appropriate rate of duty.
b) The benefit of exemption notification 24/2005-Cus (S.No. 23) being
confined to goods falling under 8541, is not available to the respondent.
c) Setting aside of the confiscation of the goods under section 111(d) and
111(m) the impugned order is upheld.
d) Setting aside of penalty imposed upon the appellant under section 112(a)
(ii) in the impugned order is upheld.
(Pronounced in open Court on 23.11.2021)

(P.K.
Choudhary)
Member
(Judicial)

(P.V. Subba Rao)
Member
(Technical)
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PER : P. ANJANI KUMAR

Heard both sides and perused the records of the case.
2.

The appellants were imported Granules/Crumb of Vulcanized Rubber and

declared the same under CTH 4008 and have produced NOC letter dated 17.08.2016
issued by the Ministry of Environment & Forest. Revenue’s allegation is that the said
item falls under CTH 4006 and as such in terms of the HSN classification permission by
MOEF for import of granules is not required. However by virtue of the Heading CTH
4004, the goods squarely fall under the jurisdiction imposed by the DGFT and the
appellants are not permitted to import the same without a valid license. The Revenue
also submits that under the circumstances, the goods have obtained the character of
being restricted goods and there by deemed to have been prohibited. Therefore, the
goods cannot be permitted to be released on payment of redemption fine.
3.

We find that as per HSN Heading 40.40 covers three sub- headings:

(i)

Rubber waste parings and scrap from the manufacture or working of

unvulcanised or vulcanized rubber (other than hard rubber).
(ii)

Goods of rubber (other than hard rubber) definitely not usable as such because

of cutting up, wear or other reasons.
(iii)

Powers and granules obtained from goods of No. 1 and 2 above.

We find that in terms of para 2.08 of EXIM Policy any goods/service, the export
or import of which is ‘Restricted’ may be exported or imported only in
accordance with an authorization/permission or in accordance with the
procedure prescribed in a Notification/Public Notice issued in this regard. We
also find that as per schedule-1 of Import Policy at Section VII of Chapter 40.
The Heading 40040000
i.e. waste, paring and scrap of rubber (other than hard rubber) and powders and
granules obtained therefrom, fall under restricted category. In terms of subsection (33) of Section 2 of the Customs Act, 1962, ‘prohibited goods’ means
any goods import or export of which is subject to any prohibition under this
Act or any other law for the time being in force who does not include any such
goods in respect of which the conditions subject to which the goods are
permitted to be imported or exported have been complied with. On a plain
reading of the above subject, it is clear that the impugned goods are restricted
goods and have acquired the nature of prohibited goods by virtue of the
definition cited above. Now, the question that arises is as to whether such goods
can be released on payment of redemption fine. We find that the Apex Court
judgement in the case of Union of India and Ors.
Vs. M/s. Raj Grow Impex LLP And Ors. [2021-TIOL-187-SC-CUS-LB] has held
that the restricted goods cannot be released even on payment of redemption fine.
Therefore, we find from the appeal filed by the department and allow the same.
4.

As far as the appellant’s appeal is concerned the same would not survive in view

of the above observations.

5.

During the course of the arguments the Ld. Counsel for the appellants has fairly

submitted that their appeal may be treated as withdrawn.
6.

In view of the above, we dismiss Appeal No.C/88693/2018 filed by M/s. Royal

Carbon Black Pvt. Ltd. and allow the appeal No. C/89365/2018 filed by Revenue.
(Dictated and pronounced in the open court)

(S. K. Mohanty)Member
(Judicial)

Sm

(P. Anjani Kumar)
Member (Technical)
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P.V. SUBBA RAO
This appeal is filed against order-in-appeal No. CC (A) CUS/DI/General/NCT/246/2018 dated 31/08/2018.
2.

Heard both the sides and perused the records.

3.

The facts of the case, in brief, are that the appellant M/s Aestrik Techno Signs

imported goods through Fedex Airway Bill No. 808815275160 declaring them as “small
printer part, big printer part and data cable” and the quantity as 22 and declared
assessable value as Rs. 15,141/- and filed Bill of entry No. 408577. The Customs
authorities examined the goods in the presence of two independent witnesses. Reckoning
the contemporaneous import data of the goods that were actually imported, the total
value of imported goods was re-determined as Rs. 9,21,951/- and the customs duty
leviable thereon was assessed as Rs. 1,60,327/-. The importer submitted a letter
dated 21 July 2016 accepting the value and duty as assessed by the customs and
further stated that did not want a show cause notice or a personal hearing in the
matter. Further, they requested to release their consignment on nominal fine and
penalty and stated that they are ready to bear the fine and penalty. Based on this
letter, the Additional Commissioner of Customs passed order dated 11 May 2016 as
follows :“(i) I reject the declared assessable value Rs. 15,141/- for goods under AWB No.
808815275160 in terms of Rule 12 of Customs Valuation (Determination of
Value of Imported Goods) Rules, 2007 and re-determine as Rs. 9,21,951/- in

terms of Rule 4 of Customs Valuation (Determination of Value of Imported
Goods) Rules, 2007 readwith Section 14 of the Customs Act, 1962.
(ii)
I confiscate the goods covered under AWB No. 808815275160 and relevant
Bill of Entry No. 406577 dated 06/05/2016, having re- determined value of Rs.
9,21,951/- under Section 111 (m) of the Customs Act, 1962. However, I give an option
to the importer to redeem the same on payment of fine of Rs. 2,00,000/- (Rupees
Two Lakhs only) under Section 125 of the said Act.
(iii)
I also impose a penalty of Rs. 90,000/- (Rupees Ninety Thousands only) on the
importer under Section 112 (a) readwith 114AA of the Customs Act, 1962.
(iv)
The redemption fine and penalty shall be in addition to the Customs duty
leviable on the goods alongwith applicable interest”.

4.

The appellant appealed to the First Appellate Authority who, by the impugned

order, partly modified the order of the Original Authority reducing the redemption fine
from Rs. 2 Lakhs to Rs. 1 Lakh and also reducing the penalty imposed upon the appellant
under Section 112 (a) from Rs. 90,000/- to Rs. 40,000/-.
5.

Aggrieved by the impugned order, the present appeal is filed on the following

grounds :(a)

the impugned order is not legal, proper or assessable ;

(b) in the case of Handtex versus Commissioner of Customs, Raigad – 2008
(226) E.L.T. 665 (Tri. – Del.), it has been held that every change made by the
Assessing Officer during the course of assessment whether relating to the rate of
duty or value need not lead to an inference of mis-declaration by the importer
and, therefore, the find and penalty need to be set aside ;
(c)
in the case of Nitish Tools Pvt. Ltd. – 2009 (237) E.L.T. 482 (Tri. –
Chennai). The above order in the case of Handtex was relied upon and the fine
and penalty were set aside ;
(d)
the Commissioner observed that false documents were submitted to
evade customs duty. Actually they have submitted all the documents which they
received from their supplier ;
(e)
they had received the goods for a price only Rs. 15,141/- and, therefore,
the same was declared ;
(f)
the goods were for trial and testing and, therefore, they were charged a
nominal sum and rejection of the declared value and its re-determination by the
learned Adjudicating Authority was totally erroneous ;
(g)
they had agreed to enhancement of value but the same cannot be held as
admission of guilt ;
(h)
that the goods were imported for trial and testing and no margin of profit
was to be derived by the appellant and, therefore, imposition of fine of Rs. 1 lakh
is just unjustified and may be set aside. They are filed bill of entry merely on the
basis of the documents received from the supplier and, therefore, imposition of
fine and penalty is just unjustified. Therefore they urge that the order of the
Commissioner may be set aside with consequential relief.

6.

Learned Departmental Representative takes the Bench through the facts of the

case as narrated above and submits that this is a case of import of printer parts by the
appellant. On the reasonable belief of the declared value was incorrect and it had to be
rejected under Rule 12 of Customs Valuation Rules, 2007 readwith Section 14 of the
Customs Act, the officers of Customs Preventive detained the goods and after examining
the goods which were actually imported and the contemporaneous import data, found
that the goods were under-valued. The appellant had accepted the enhanced value in

writing and also requested that no show cause notice may be issued and also that they do
not require any personal hearing. They also agreed to pay the fine and penalty.
Accordingly, the value of the goods was enhanced from Rs. 15,141/- (as declared by the
appellant) to Rs. 9,21,951/-. Correspondingly, the customs duty on the imported goods
was re- assessed from Rs. 2,634/- (as per declaration) to Rs. 1,60,327/-. The goods were
ordered to be confiscated for mis-declaration under Section 111 (m) and were allowed to
be redeemed on payment of fine of Rs. 2 lakhs under Section 125 of the Customs Act. This
fine was reduced by the Commissioner (Appeals) to Rs. one lakh. A penalty of Rs. 90,000/was imposed on the importer under Section 112 (a) readwith Section 114AA of the
Customs Act which was reduced to Rs. 40,000/- by the Commissioner (Appeals) in the
impugned order.

7.

Learned Departmental Representative submits that this is a case of re-

determination of the duty under Section 17 (4) of the Customs Act, 1962 which authorises
the Assessing Officer to reassess the duty leviable based on verification, examination,
testing of the goods or otherwise. Section 17 (5) specifically states that a speaking order
on the reassessment has to be issued by the Assessing Officer “in cases other than those
where the importer or exporter, as the case may be, confirms his acceptance of the said
reassessment in writing”. In this case, the appellant has not only accepted the reassessment but also specifically requested not to issue show cause notice or hold a
personal hearing and only prayed that a reasonable fine and penalty may be imposed.
Section 14 of the Customs Act deals with the valuation of the imported/exported goods.
Rule 12 of the Customs Valuation Rules, 2007 specifically provides for the proper officer
to reject the declared value if he has reason to doubt its truth and to re-determine the
value and duty leviable on them. Accordingly, the value was re-determined and the
appellant has accepted not only the re-determination of the value but also prayed that no
show cause notice may be issued to them and they agreed to accept the reassessed duty
and only prayed that a reasonable amount of fine and penalty may be imposed.
8.

The issue of re-determination of the duty under Section 17 when the importer

gives in writing that he does not want the show cause notice and accepts the redetermination was decided by this Bench and the batch of appeals in the case of
Commissioner

of

Customs

versus

Hanuman

Prasad

&

Sons

reported

in

MANU/CE/0151/2020 dated 20 October 2020. Paras 31, 35, 46 and 47 of which were as
follows:“31. In this connection, it would be useful to refer to a decision of this Tribunal
in Advanced Scan Support Technologies versus Commissioner of
Customs, Jodhpur – 2015 (326) E.L.T. 185 (Tri.-Del.), wherein the
Tribunal, after making reference to the decisions of the Tribunal in Vikas
Spinners versus Commissioner of Customs, Lucknown – 2001 (128)
E.L.T. 143 (Tri.-Del) and Guardian Plasticote Ltd. versus CC
(Port), Kolkotta – 2008
(223) ELT 605 (Tri.-Kol), held that as the Appellant therein had expressly
given consent to the value proposed by the Revenue and stated that it did not
want any show cause notice or personal hearing, it was not necessary for the
Revenue to establish the valuation any further as the consented value became
the declared transaction value requiring no further investigation or
justification. Paragraph 5 of the decision is reproduced below:
“5. We have considered the contentions of both sides. We find that
whatever may be the reasons, the appellant expressly gave its consent
to the value proposed by Revenue and expressly stated that it did not
want any Show Cause Notice or personal hearing. Even the duty was
paid without

protest. By consenting to enhancement of value and thereby voluntarily
foregoing the need for a Show Cause Notice, the appellant made it
unnecessary for Revenue to establish the valuation any further as the
consented value in effect becomes the declared transaction value
requiring no further investigation or justification. To allow the
appellant to contest the consented value now is to put Revenue in an
impossible situation as the goods are no longer available for inspection
and Revenue rightly did not proceed to further collect and compile all
the evidences/basis into a Show Cause Notice as doing so, in spite of
the appellant having consented to the enhancement of value and
requested for no Show Cause Notice, could/would have invited
allegation of harassment and delay in clearance of goods. When Show
Cause Notice is expressly foregone and the valuation is consented, the
violation of principles of natural justice cannot be alleged. In the
present case, while value can be challenged but such a challenge would
be of no avail as with the goods not being available and valuation
earlier having been consented, the onus will be on the appellant to
establish that the valuation as per his consent suffered from fatal
infirmity and such onus has not been discharged. Further, valuation of
such goods requires their physical inspection and so re-assessment of
value in the absence of goods will not be possible. The case of Eicher
Tractors v. Union of India (supra) cited by the appellant is not relevant
here as in that case there was no evidence that the assessee had
consented to enhancement of value.
”[emphasis supplied]
...........
35.

The following position emerges from the aforesaid decisions of the Tribunal:
(i)
When an importer consents to the enhancement of value, it
becomes unnecessary for the revenue to establish the valuation as the
consented value, in effect, becomes the declared transaction value requiring
no further investigation;
(ii)
When an importer accepts the loaded value of the goods without
any protest or objection, the importer cannot be permitted to deny its
correctness; and
(iii)
The burden of the Department to establish the declared value to be
in correct is discharged if the enhanced value is voluntarily accepted.

46.
Learned counsel for the respondent has also emphasized that NIDB data
cannot be the sole basis to reject the transaction value without any cogent reasons.
As seen above, the importers had in writing accepted the transaction value and it is
perhaps for this reason that they did not require any show cause notice to be issued
to them or a personal hearing to be granted to them. The respondent is, therefore,
not justified in asserting that the transaction value has been determined on the basis
NIDB data. It was their acceptance of the value that formed the basis for
determination of the value. The decisions relied upon by the respondent to support
the contentions ought to be raised are, therefore, of no benefit to them.
47.
The general observations made the Commissioner (Appeals) in the impugned
order that the value declared in the Bills of Entry

were being enhanced uniformly by the Department for a considerable period of time was
uncalled for. The Commissioner (Appeals) completely failed to advert to the crucial
aspect that the importers had themselves accepted the enhanced value. The
Commissioner (Appeals) in fact, proceeded to examine the matter as if the assessing
officer had enhanced the declared value on the basis of other factors and not on the
acceptance by the importers. This casual observation is not based on the factual position
that emerges from the records of the case”.

9.

We have considered the submissions on both the sides.

10.

The facts are not in dispute. The goods were imported declaring a certain value which was

doubted by the officers and so the goods were opened and examined. After opening and examining
and comparing the goods with the value of corresponding goods in contemporaneous imports the
officer founds that the goods were mis-declared in terms of value. Therefore, he sought to reassess
the duty. Section 17 (5) of the Customs Act requires the officer to pass a speaking order in case of
reassessment unless the importer accepts the reassessment in writing. In this case, the importer
accepted the reassessment in writing. Further he also gave in writing that he does not want a show
cause notice or a personal hearing. He further undertook to pay fine and penalty. The extent of
undervaluation found by the officers was substantial. The declared value was only Rs. 15,141/whereas the actual value was calculated to be Rs. 9,21,951/-. The duty leviable was correspondingly
increased from Rs. 2,634/- as per the declaration to Rs. 1,60,327/-. Since the declaration by the
importer did not correspond to the actual value of the goods as determined they were
confiscated under Section

111 (m) of the Customs Act and were allowed to be redeemed under Section 125 of
the Customs Act on payment of a fine of Rs. 2 lakhs. A penalty of Rs. 90,000/- was
also imposed on the appellant under Section 112 (a) readwith Section 114AA of the
Customs Act.
11.

On appeal, the First Appellate Authority upheld the assessment of duty and only reduced

the fine from Rs. 2 lakhs to Rs. 1 lakh and penalty from Rs. 90,000/- to Rs. 40,000/12.

Given the factual matrix of the case, we find that the appellant had indeed declared the

value of the goods incorrectly and on being pointed out agreed to reassessment of duty and waived
his right to show cause notice and personal hearing. The appellant also undertook to pay the fine
and penalty. Therefore, the Assessing Officer is not required to issue a speaking order. The
reassessment of the duty is final as it was uncontested. Considering the declared value was
only about 2% of the actual value as re-determined, we find that the Adjudicating Authority
was correct in confiscating the goods under Section 111 (m). This section reads as follows :-

“SECTION 111.

Confiscation of improperly
imported goods, etc.

The following goods brought from a place outside India shall be liable to
confiscation :(a)

....

(b)

....

(c)

....

(m) any goods which do not correspond in respect of value or in any other particular
with the entry made under this Act or in the case of baggage with the
declaration made under Section 77 in respect thereof, or in the case of goods
under transhipment, with the declaration for transhipment referred to in the
proviso to sub- Section (1) of Section 54”.

13.

Since, the appellant has, by mis-declaration rendered the goods liable for confiscation under

Section 111 the importer is liable for penalty under Section 112 (a) readwith Section 114AA, which
read as follows :-

“SECTION 112.
goods, etc.

Penalty for improperimportation of

– Any person, (a) who, in relation to any goods, does or omits to do any act which act or
omission would render such goods liable to confiscation under Section 111, or
abets the doing or omission of such an act”
(b) ......
...........
shall be liable, (i) in the case of goods in respect of which any prohibition is in force under this Act or any
other law for the time being in force, to a penalty not exceeding the value of the goods or five
thousand rupees, whichever is the greater;
(ii)
in the case of dutiable goods, other than prohibited goods, subject to the provisions of
section 114A, to a penalty not exceeding ten per cent. of the duty sought to be evaded or five
thousand rupees, whichever is higher :
Provided that where such duty as determined under sub-section (8) of section 28 and
the interest payable thereon under section 28AA is paid within thirty days from the date
of communication of the order of the proper officer determining such duty, the amount of
penalty liable to be paid by such person under this section shall be twenty- five per cent.
of the penalty so determined;
(iii) in the case of goods in respect of which the value stated in the entry made under this Act or
in the case of baggage, in the declaration made under section 77 (in either case hereafter in this
section referred to as the declared value) is higher than the value thereof, to a penalty not
exceeding the difference between the declared value and the value thereof or five thousand

rupees], whichever is the greater;
(iv) in the case of goods falling both under clauses (i) and (iii), to a penalty not exceeding the
value of the goods or the difference between the declared value and the value thereof or five
thousand rupees, whichever is the highest;
(v) in the case of goods falling both under clauses (ii) and (iii), to a penalty not exceeding the duty
sought to be evaded on such goods or the difference between the declared value and the value
thereof or five thousand rupees, whichever is the highest.

SECTION 114AA reads as follows :
SECTION 114AA. Penalty for use of false and incorrect material. - If a person
knowingly or intentionally makes, signs or uses, or causes to be made, signed or used, any
declaration, statement or document which is false or incorrect in any material particular, in
the transaction of any business for the purposes of this Act, shall be liable to a penalty not
exceeding five times the value of goods”.

14.

Coming to the quantum of redemption fine imposed upon the appellant under Section 125,

we find that second proviso to Section 125 places an upper limit of fine that it should not exceed the
market price of the goods confiscated. In this case, the assessable value of the goods which are
confiscated is Rs. 9,21,951/- and the penalty imposed was only Rs. 2 lakhs, which was further reduced
to Rs. 1 lakh by the First Appellate Authority. The amount of fine imposed is, therefore, only about
11% of the assessable value which given the facts and circumstances of the case is just and fair. The
amount of penalty imposed under Section 112 (a) upon the appellant cannot exceed to 10% of the
duty sought to be evaded or Rs. 5,000/- whichever is higher. The penalty imposable under Section
114AA can be upto five times the value of the goods (Rs. 9,21,951/-). In the present case, the actual
duty was re-determined as Rs. 1,60,327/-, whereas the duty which would have been paid as per the
assessee declaration was only Rs. 2,634/-. Thus, the duty sought to be evaded was over Rs. 1,50,000/and the penalty imposed under Section 112 (a) readwith Section 114AA was only Rs. 90,000/-, which
was further reduced to Rs. 40,000/- by First Appellate Authority. In our view, this is a fair amount of
penalty. In view of the above, we find that the impugned order is correct and calls for no interference
and needs to be upheld and we do so.
15.

The impugned order is upheld and the appeal is rejected.
(

JUSTICE DILIP GUPTA)
PRESIDENT

(P.V. SUBBA RAO)
MEMBER (TECHNICAL)
PK
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ORDER
P. Venkata Subba Rao, Member(T)
1.

These two appeals have been filed assailing orders dated 30.9.2019 and 7.10.2019 passed by the

Commissioner of Customs (Appeals), New Custom House, New Delhi, both of which emanate out of
appeals against the same order-in-original passed by the Additional Commissioner of Customs
deciding on a Show Cause Notice dated 21.2.2018 issued by the Additional Director, Directorate of
Revenue Intelligence, New Delhi. Hence, both the appeal are being disposed of together.
2.

. Acting on specific information, officers of DRI intercepted two persons sitting on seats C7

and C9of Delhi Udhampur Express train(No. 22401)on 23.8.2017 while the train was still stationed
in Delhi Rohilla Railway Station. They identified themselves as Deepak Handa 1 , (the appellant in
appeal No. 52922) s/o. Vijay Kumar and Surinder Singh, s/o. Bansi Singh. When asked, they denied
that they were
carrying any gold in any form. Officers searched them and their baggage under
Section102oftheCustomsAct,1962 2 andrecovered9goldbarsofforeignorigin weighing 1000
grams eachandgoldjewelleryweighing5.429kgand120 gold coins suspected to be of foreign
origin totally weighing 0.96 kg.
3.

Surinder Singh, in his statement dated 24.8.2017, stated that he works as a casual laborer in the

shop of Deepak on a salary of Rs. 7,500 per month and the statement of Deepak on 24.8.2017corroborated
that Surinder Singh was only his employee.

4.

While the jewellery was recovered from their bags, four of the foreign marked gold bars were

recovered from the shoes of Deepak in which they were concealed. The remaining five gold bars and
the gold coins were wrapped in brown colour tape and concealed in the specially designed secret
pockets in the back pack.
5.

The total gold weighing 15.389kg estimated to be worth about Rs. 4.6 crores was seized under the

Customs Act as Deepak did not have any bills for the gold nor any documents to show that the foreign
marked gold was legally imported in to India.
6.

. During investigation, Deepak said that the gold bars were purchased from Kashi Kumar

Aggarwal1 , agent of M/s. Pinki Chains, gold ornaments and coins were purchased from Hardesh
Kumar of M/s. T.C. Ornaments and gold chains were purchased from M/s. Tridev Jewellers but
he could not produce any evidence to support these claims.
7.

Kashi, in turn, said tha the had sold nine gold bars to Deepak after procuring them from M/s. Uma

Strips. The owner of M/s. Uma Strips, Bishan Chand Gupta said that he owns the shop and run sit
with his two sons and his staff. He purchases imported gold from agencies such as MMTC, PAMP,
STC, AxisBank and sells it to others. He knew Kashi and had also sold 28 kg of gold coins to him. But
any gold which they sold is against proper invoice and his staff signs on every such invoice. He submitted
copies of the sale and purchase ledgers and confirmed that all payments are for sale and purchase of his
firm are only through bank accounts. These ledgers did not reflect the seized gold bars which Kashi
claimed to havebought and sold to Deepak.
8.

Regarding the other gold articles which were seized, the jewelers from who they were said

to have been bought denied having sold them to either Kashi or to M/s. Pinki Chains or to Deepak.
Scrutiny of the documents and bank statements of M/s. Pinki Chains, M/s. T.C. Ornaments and M/s.
Tridev Jewellers and other jewelers also did not corroborate the claims of Deepak Handa and Kashi
Kumar Aggarwal.
9.

.Deepak also said in his statement that five of the nine gold bars carried by him belonged to

one, Shera of Star Jewellers, Srinagar and Shera had made payment to M/s. Pinki Chains for them
through RTGS. Shera denied this claim and the documents also did not support this claim of
Deepak.
10.

Deepak also said that he had purchased gold ornaments from Babli of M/s. T.C. Ornaments and

gold chains from M/s. Tridev Jewellers but both these jewelers denied these claims of Deepak. Even
the records did not support this claim.

11.

In his statements dated 24.8.2017 and 25.8.2017, Deepak said that he got the jewellery

manufactured at Delhi supplying gold of foreign origin. Therefore, it appeared to the revenue
that the seized 5.429 kg of gold jewellery was got manufactured by them using illegally imported
foreign origin gold and was being carried without any invoice or proper documents. Deepak could not
produce any valid document to support their legal possession.
12.

In the follow up operations, gold and cash were seized from the shop of Kashi in Delhi (which is

not subject matter of this appeal or the impugned orders). Further, from the Jammu based business
premises of Deepak, viz., Baibhav Ornaments and Radhika Jewellers (being managed by his brother),
DRI seized foreign origin gold coins weighing 1,118grams(valuedatRs.46,83,820), Indian currency and
National Savings Certificates and Kisan Vikas Patras. They recorded the statements of the brother of
Deepak, Ravi Handa4 who was managing the businesses in Jammu. Some of the Indian currency seized
and the National Savings Certificates and Kisan Vikas Patras seized were returned during
investigations.
13.

Investigations were completed and a Show Cause Notice was issued. The learned Additional

Commissioner of Customs passed an order, the operative part of which is as follows:
"i. I confiscate the seized gold weighing15.3890 kg (recovered from Deepak Handa) valued at Rs.
4,60,02,337, seized vide panchnama dated 23/24-8-2017 under section 111(d), 111(i) and 111(p)
read with section 120 of the Customs Act, 1962.

ii. I confiscate the seized gold weighing 2776.94 grams (recovered from Kashi Kumar Aggarwal)
valued at Rs. 72,21,040/- seized vide panchnama dated 24.8.2017 under section 111(d), 111(i) and
111(p) read with section 120 of the Customs Act,1962

iii. I confiscate the seized gold weighing 1,118.24 grams (recovered from M/s. Baibhav Ornaments)
valued at Rs. 46,83,820/- seized vide panchnama dated 24.8.2017 under sections 11(d), 111(i) and 111(p)
read with section 120 of the Customs Act,1962.

iv. I confiscate Indian currency amounting to Rs. 8,86,500 seized vide panchnama dated 24.8.2017
undersection121oftheCustomsAct,1962.

v.

I confiscate Indian currency amounting to Rs. 9,64,600 seized from the business premises of

M/s. Baibhav Ornaments and I confiscate Indian currency amounting to Rs. 3,64,500/- from the
premises of M/s. Radhika Jewellers (Ground Floor) vide panchnama dated24.8.2017undersection 121
of the Customs Act,1962.

vi. I impose a penalty of Rs. 50,00,000 under section 112(b)(i) of the Customs Act, 192 on Deepak
Handa for his acts of omission and commission stated above.

vii. I impose a penalty of Rs. 25,00,000 under section 112(b)(i) of the Customs Act, 192 on Kashi
Kumar Aggarwal for his acts of omission and commission stated above.

viii. I impose a penalty of Rs. 10,00,000 under section 112(b)(i) of the Customs Act, 1962 on Ravi
Handa for his acts of omission and commission stated above.

ix. I do not impose any penalty under section 114AA of the Customs Act, 1962 on Deepak Handa,
Kashi Kumar Aggarwal and Ravi Handa, for the reasons mentioned above."
14.

Deepak and Ravi appealed to the learned Commissioner (Appeals) who passed order dated

30.9.2019 (impugned in appeal No. C/52922/2019 by Deepak) and order dated 7.10.2019 (impugned in
appeal No. C/52923/2019 by Ravi). The appeals were rejected and the order in original of the Additional
Commissioner was upheld. Hence, these appeals.
15.

Learned Counsel for the appellants submitted as follows:

a) The Customs Act regulates only foreign trade, i.e., imports and exports and not their internal trade
within India. All the goods in question were seized within India.

b)

The gold was confiscated under sections 111(d), 111(i) and 111(p) which read

as

follows:

"SECTION 111. Confiscation of improperly imported goods, etc. - The following goods
brought from a place outside India shall be liable to confiscation: (d) any goods which
are imported or attempted to be imported or are brought within the Indian customs waters for
the purpose of being imported, contrary to any prohibition imposed by or under this Act or any
other law for the time being in force; (i) any dutiable or prohibited goods found concealed in
any manner in any package either before or after the unloading thereof;
(p) any notified goods in relation to which any provisions of Chapter IVA or of any rule
made under this Act for carrying out the purposes of that Chapter have been
contravened."

c) Section 111(d) applies to goods which are imported or are attempted to be imported or are brought into
the Indian Customs waters in violation of any prohibition imposed on their import under the Customs
Act. In this case, the gold was procured locally and was being transported from Delhi to Jammuina
train where it was seized.Therefore,section111(d)does not apply.

d) Section 111(i) gets attracted only when any dutiable or prohibited goods are found concealed in any
package either before or after unloading thereof. The termun loading must be understood in the context of
sections31,32,33,
34 and 36 which deal with unloading of the imported goods only at the authorized places in the
Customs station It hasnothing to do with unloading of domestic railway passenger or his baggage
containing locally bought goods which were neither dutiable nor prohibited.

e) Section 111(p) applies to internal trade of goods of foreign origin which are notified under Section
11B (Chapter IVA) of the Customs Act. Gold is not notified under this section. Therefore, section 111(p)
does not apply.

f) Thus, all the three sections of 111 do not apply.
g) The gold jewellery was confiscated invoking section 120 of the Customs Act which reads as
follows:
"SECTION 120. Confiscation of smuggled goods notwithstanding any change in form, etc. (1) Smuggled goods may be confiscated notwithstanding any change in their form.
(2) Where smuggled goods are mixed with other goods in such manner that the
smuggled goods cannot be separated from such other goods, the whole of the goods
shall be liable to confiscation: Provided that where the owner of such goods proves that
he had no knowledge or reason to believe that they included any smuggled goods,
only such part of the goods the value of which is equal to the value of the smuggled
goods shall beliableto confiscation."

h) Since the goods themselves are not smuggled goods, section 120also does not apply to the pieces
of gold and gold jewellery. Confiscation of these goods, therefore, can not sustain.

i) Thecurrencywasconfiscatedinvokingsection121oftheCustomsAct which reads as follows:
"SECTION 121. Confiscation of sale-proceeds of smuggled goods.Where any smuggled goods are sold by a person having knowledge orreasonto
believe that the goods are smuggled goods, the sale- proceeds thereof shall be
liable to confiscation."

j) Since the goods themselves are domestically procured and not imported, the question of
confiscation of the currency as sale proceeds of smuggled goods cannot sustain.

k) The department relied on section 123 of the Customs Act to shift the burden of proving the non-

smuggled nature of the gold on to the appellants. This section reads as follows:
"SECTION 123. Burden of proof in certain cases. (1) Where any goods to which
this section applies are seized under this Act in the reasonable belief that they are
smuggled goods, the burden of proving that they are not smuggled goods shall be-

(a) in a case where such seizure is made from the possession of any person,
(i) on the person from whose possession the goods were seized; and
(ii) if any person, other than the person from whose possession the goods
were seized, claims to be the owner thereof, also on such other person;

(b) in any other case, on the person, if any, who claims to be the owner of the goods so
seized.
(2) This section shall apply to gold, and manufactures thereof, watches, and any
other class of goods which the Central Government may by notification in the
Official Gazette specify."

l) This section applies and the burden of proof shifts to the person from whom the goods are seized,
provided the seizure was under are a sonable belief that they are smuggled goods. In this case,
there was no such reasonable belief. The goods were seized in a train in which Deepak and Surinder
Singh were about to travel to Jammu from Delhi. Subsequent seizures were also from the shops in Delhi
and Jammu. Nothing was seized either at the port or airport. Therefore, the officers had no reasonable
belief that the gold was smuggled. Therefore, it is upon the department to prove that the seized goods
are smuggled goods and they have not proved so. He relied on the decision in Union of India vs. Imtiaz
Iqbal Pothiwala [MANU/MH/3569/2018 : 2019 (365) ELT 167 (Bom)] in support of this argument.

m)

As held in RVE Venkatachala Goundervs. Arulmigu Visveswaraswami & V.P.Temple

[MANU/SC/0798/2003 :2003(8) SCC 1752],the onus of proof, as opposed to the burden of proof, keeps shifting in
certain circumstances and had, in the appellant's case, indeed shifted back to the DRI. The DRI failed to validate
the legality or otherwise of the import of the gold bars seized from the appellant, even when the importer
thereof had been identified, had relieved the appellants of the burden cast on them under section 123.
Therefore, the appellants were not required to prove that the goods were not smuggled.

n) Section123doesnotapplytogoodsseizedundersection120andcash seized as sale proceeds of the
smuggled goods and to goods confiscated under section 121 at all.

o) There was no confession by the appellants that the seized gold was smuggled.
p) Penaltywasimposedonboththeappellantsundersection112(b)(i)which reads as follows:
"SECTIO N 112. Penalty for improper importation of goods, etc.- Any person, (a) who, in
relation to any goods, does or omits to do any act which act or omission would
render such goods liable to confiscation under section 111, or abets the doing or
omission of such an act, or (b) who acquires possession of or is in any way
concerned in carrying, removing, depositing, harboring, keeping, concealing, selling
or purchasing, or in any other manner dealing with any goods which he knows or has
reason to believe are liable to confiscation under section 111, shall be liable,- (i) in the
case of goods in respect of which any prohibition is in force under this Act or any
other law for the time being in force, to a penalty not exceeding the value of the
goods or five thousand rupees, whichever is the greater; "

q) Since the goods are not liable for confiscation under section 111, the penalty imposed under
section112(b)(i) is also not sustainable.
16. . Learned Authorized Representative of the department supported the impugned orders and
submitted as follows:

a) DRI received information and on that basis, officers of DRI approached Deepak and his employee
Surinder Singh and introduced themselves and asked if they (Deepak and Surinder) were carrying any
gold in any form. They denied. No genuine businessman lies like this when they had nothing to fear if they
were legitimately dealing in gold or gold jewellery.

b) DRI officers conducted a search of Deepak, Surinder and their luggage and the gold was seized from the
bags including the secret pockets of aback pack and from the shoes of Deepak.

c) The nine gold bars had foreign markings on them and so did the cut pieces of thegold. Thegold
coins also had the same purity.

d) The totality of these facts gave the officers of DRI are a sonable belief to seize the gold and gold
articles as contemplated under section123. Thus, the burden of proof shifted to Deepak (Surinder
being just an employee). He relied on the judgment of the Supreme Court in State of Maharashtra vs.
Natwarlal Damodardas Soni reported in [MANU/SC/0518/1979 : 1983 (13) ELT 1620 (SC)] to assert
that the circumstances of the seizure and the totality of the circumstances must be considered to
determine if there was a reasonable belief that the gold was smuggled. In the case before the
Supreme Court, the gold biscuits bore foreign markings which proclaimed their foreign origin, the gold
was of 24 carat

purity, the biscuits were found concealed and stitched into the folds of the jacket prepared for the
purpose and after the seizure the accused absconded from justice. Gold could be imported only with
the permission of RBI at that time which the accused did not have. Considering all these factors, the
Supreme Court reversed the acquittal of the accused by the High Court.

e) During the period relevant to this case, import of gold in any form was restricted
as

per

DGFT

Notification No.

36/2015-2020

:

MANU/DGFT/0005/2017 dated 17 January 2017 and import was permitted only by nominated agencies.
It was not a freely importable good. Therefore, it was a prohibited goods under section 2(33) of the
Customs Act which reads as follows:
"2(33) "prohibited goods" means any goods the import or export of which is subject to any
prohibition under this Act or any other law for the time being in force but does not include any
such goods in respect of which the conditions subject to which the goods are permitted to be
imported or exported have been complied with;"

f) In respect of gold in any form, import was prohibited except by nominated agencies as per the Foreign
Trade Policy notification above issued under the Foreign Trade (Development and Regulation) Act, 1992.
Unless this condition of the import (only by a notified agency) is fulfilled, gold is a prohibited good.
Reliance is placed on the judgment of High Court of Delhi
Customs &

Central

Excise Delhi

IV

in Commissioner
vs.

Achiever

of
International

[MANU/DE/6208/2012 : 2012 (286) ELT 180 (Del)] in which it has been clarified that the prohibition under
Section 11 of the Customs Act is different from confiscation under section 111(d) of the Customs Act.
While section 11 deals with prohibitions under the Customs Act only, confiscation underSection111(d) can be
done even if the import violated any other law for the time being force. In the case be fore the High
Court,section3ofthe Imports and

exports

(control)

Act, 1947 was violated

which is the predecessor law of Foreign Trade (Development and Regulation) Act,
1992 which has been violated in this case. The Supreme Court as per (a) Om Prakash Bhatiya
[MANU/SC/0454/2003 : 2003 (155) ELT 423 (SC)] and (b) SheikhMod Omer[MANU/SC/0216/1970:1983
(13)ELT1439(SC)hasheld

thatsection2(33)oftheCustomsActhaswiderconnotationsthansection11

of

the

Customs Act. Even if gold is not notified separately under section 11 of the Customs Act, the prohibition
flows from the statue i.e. section 123 of the Customs Act. Also, in Sheikh Mohd Omer vs. Collector of
Customs, Calcutta MANU/SC/0216/1970 : 1983(13) ELT 1439 (SC) the Supreme Court had held that any
prohibition referred in section 111 applies to

every type of prohibition and that may be partial

or complete. Any restriction to import or export is to an extent a prohibition.

g) The appellants are not a notified agency. Deepak claimed in his statements that the gold bars
were purchased from Kashi, agent of M/s. Pinki Chains, gold ornaments and coins were purchased from
Hardesh Kumar of M/s. T.C. Ornaments and gold chains were purchased from M/s. Tridev Jewellers
but could not produce any evidence for the same.

h) Kashi, in turn, said that he had sold nine gold bars to Deepak after procuring them from M/s.
Uma Strips. The owner of M/s. Uma Strips, Bishan Chand Gupta said that he purchases imported gold
from agencies such as MMTC, PAMP, STC, Axis Bank and sells it to others. He sells these goods only
payments through RTGS and after issuing an invoice with the signature of his staff. He submitted copies
of his sales ledgers which did not support the claim of Deepak and Kashi of having purchased the gold
bars fromM/s. Uma Strips.

i) Similarly, the other supposed vendors of the jewellery and coins have also not supported the claim of
Deepak of having purchased the seized goods from them. Neither the documents nor the statements
of any of the vendors supported the claim of the appellants to have procured the goods.

j) Deepak also claimed that some of the gold bars seized from him were meant for Sheru of Kashmir.
Sheru said that he purchases gold from Delhi and pays through bank but he had nothing to do with
the gold bars seized from Deepak.

k) Tosumup,goldinanyformfallsundersection123andif seized under reasonable belief that the gold
is smuggled gold, the burden of proving that the seized gold is not smuggled rests on the person from
whom it is seized. DRI seized the gold and gold jewellery on a reasonable belief that it was smuggled
and further seized gold and cash in Jammu in follow up action again under there as on able belief.
There were no papers to support the claim of the appellants that the gold was not smuggled.
Statements of Deepak claiming that the gold was procured from some vendors and that some of the gold
bars actually belonged to one Sheru of Kashmir were not corroborated by the alleged suppliers or
Sheruor the books of accounts.

l) With respect to confiscation under section 111(p), he submits that section 111(p) requires that the
goods have to notified as prohibited under Chapter IVAi.e.,section11oftheCustomsActandsoevenifit
is held thatsection 111(p) is not applicable, gold is still liable to confiscation under section 111(d)
and 111(i) of the Customs Act.

m) The gold jewellery is liable to confiscation as per section 120 of the Customs Act because it was
made out of smuggled gold and notwithstanding any change in form, the smuggled goods are liable
for confiscation.

n) The factual and legal matrix discussed above clearly proves beyond doubt that Deepak Handa with
Kashi were involved in business of smuggling of gold items and the sale proceeds seized duri ng
investigations were from the business of smuggled gold items and thus liable for confiscation under
section 121of the Customs Act. The fact that Deepak Handa had accepted his mistake of not carrying any
relevant documents with regard to foreign marked imported gold items which are restricted as per
DGFT and RBI guidelines is also a circumstantial evidence and self admission of carrying foreign
marked gold items.

o) He concedes that gold was NOT notified under Section 11B (Chapter IVA of the Customs Act) and
therefore, section 111(p) does not apply to this case. However, the gold is still liable to confiscation
under sections 111(d) and 111(i) of the Customs Act.
17. We have considered the arguments made on behalf of both the sides.
18. The following issues have to be decided in this case.

a) Was the gold confiscated in the case covered by Section 123 of the Customs Act shifting the
burden of proving the non-smuggled nature of the seized goods to the appellants?

b) Wasthegoldjewelleryconfiscatedcoveredbysection123oftheCustoms

Act?

c) Was the cash seized as sale proceeds of smuggled goods confiscated under section 121 covered
by Section 123of the Customs Act?

d) Did the officers have reasonable belief that the goods/cash seized were smuggled so as to shift the
burdenundersection123upontheappellants?

e) If section 123 applies to (a), (b) or (c) above, have the appellants discharged their responsibility of
proving non-smuggled nature of the seized goods/cash?

f) Considering all the above, is the confiscation of the gold under section 111(d), (i) and (p)correct?
g) Is the confiscation of the gold jewellery under section 111(d), 111(i) and 111(p) read with section
120correct?

h) Is the confiscation of the cash as sale proceeds of smuggled goods under section 121 correct?
i) Was the penalty correctly imposed under section 112 of the Customs Act on the appellants?
19.

.Section 123oftheCustoms Act shifts the burden of proof in certain cases. It reads as follows:

"SECTION 123. Burden of proof in certain cases.(1) Where any goods to which this
section applies are seized under this Act in the reasonable belief that they are smuggled goods,
the burden of proving that they are not smuggled goods shall be-

(a)

in a case where such seizure is made from the possession of any person,-

(i)

on the person from whose possession the goods were seized; and

(ii)

if any person, other than the person from whose possession the goods

were seized, claims to be the owner thereof, also on such other person;

(b)

in any other case, on the person, if any, who claims to be the owner of the goods so

seized.
(2) This section shall apply to gold, and manufactures thereof, watches, and any other class
of goods which the Central Government may by notification in the Official Gazettespecify."
20.

From the above, it is clear, that the burden of proof shifts under Section 123, when (a)

there must be goods to which the section applies; (b) the goods must have been seized; and (c) the
seizure must be under a reasonable belief that they are smuggled goods.
21.

Theterms'goods'and'smuggling'aredefinedinsections2(22)and2(39)as

follows:

"2(22) "goods" includes-

(a) vessels, aircrafts and vehicles;
(b) stores;
(c) baggage;
(d) currency and negotiable instruments; and
(e) any other kind of movable property
2(39) "smuggling", in relation to any goods, means any act or omission which will render
such goods liable to confiscation under section 111 or section 113;"
22.

Itis clear from section 2(22), that goods can include not only goods but also currency. Smuggling,

as per section 2(39) is any act which renders the goods liable to confiscation under section 111 (in case of
imports) or section 113 (in case of exports). The next question is whether the goods seized in the case are
covered under section 123. This section applies to gold and manufactures thereof and watches and any other

goods notified by the government. There is nothing on the record to show that Indian currency is notified under
section123.Therefore, while the gold (in the form of bars, coins or pieces) and manufactures there of (in the form
of jewellery) are covered by section 123, seized currency is not so covered. There is also no allegation that
the currency is smuggled. It has been confiscated as sale proceeds of smuggled goods, and not as smuggled
goods. Such currency (being fruit of a poisonous tree), is liable to confiscation under section 121. A plain
reading of section 123, which shifts the burden of proof, does not show it covers sale proceeds of
smuggled goods. Therefore, while gold and manufactures thereof (jewellery in this case) are covered by
section 123, currency is not covered at all. Thus, as far as currency is concerned, the burden of proof is on
the department and noton the person from whom it is seized.
23. As far as the gold is concerned, there is no dispute that it is covered by section
123. As far as jewellery is concerned, the case of the Revenue is NOT that it is smuggled but that it
is made from smuggled gold. Therefore, notwithstanding this change of form (from primary gold
to ornaments), jewellery would be liable to confiscation under section 120.If the jewellery was
allegedly smuggled and was seized under such a reasonable belief, section 123 would apply. Since
jewellery is not even alleged to be smuggled, section 123 does not apply unless it can be shown that it
has been made out of smuggled gold.
24.

The next question is whether the officers had are a sonable belief, as required

under

Section 123, that the seized goods were smuggled goods. We find that the officers had received
information acting on which they approached Deepak and his employee Surinder while they were
on board a train in Delhi destined to Jammu. After introducing themselves, officers asked them if
they were carrying any gold in any form. They replied in negative. Any ordinary businessman of
ordinary prudence has no reason to lie so. When searched, the gold was seized not only from their bags
but also from concealed in shoes and from specially made pockets of the backpack. When asked, they
could not produce any document to show legitimate import. The seized goods included 9 gold bars with
foreign markings with purity of 99.5%, five cut pieces of gold and also of 99.5% purity and 120 foreign
marked gold coins with a purity of 91.6%. The rest of the goods were jewellery and miscellaneous gold
items of 87.5% purity. In our considered view, in this factual matrix, the officers had a reasonable
belief that they were smuggled goods. Therefore, the condition of reasonable belief is fulfilled in
so far as the alleged smuggled goods are concerned.
25.

Similarly, the gold coins seized in the Jammu based businesses of Deepak were also of foreign

origin and therefore, the officers had are a sonable belief that they were smuggled gold.
26.

Now we proceed to deal with confiscation of each of the goods.

A.

Goods seized from Deepak Handa on 23.8.2017 in the Jammu bound Udhampur Express.

Foreignmarkedgoldbars,nine,weighing9kgintotalandhavingapurityof 99.5%, five small pieces of
gold weighing 0.00277 kg in total and one hundred and twenty gold coins weighing 0.96 kg in total
having a purity of 91.6% (part of S. No.
(i) of the operative part of the Order in Original)

27.

These three types of goods weighing 9.9627 kg in all had extremely high levels of purity and

were in primary form and had foreign markings. They were being carried surreptitiously in a
train. When asked by the officers of DRI, Deepak and Surinder denied that they were carrying any
gold in any form. On search, the goods were recovered from the shoes and bags including specially
made pocketsin the backpack. The officers had a reasonable belief that they were smuggled goods
and accordingly, seized them. The burden of proof is on the person from who they are seized
(Deepak) to prove that they were not smuggled.

28.

. Deepak said in his statements that the gold bars were purchased from Kashi, agent of

M/s. Pinki Chains, gold ornaments and coins were purchased from Hardesh Kumar of M/s. T.C.
Ornaments. Kashi, inturn, said that he had sold nine gold bars to Deepak after procuring them from
M/s. Uma Strips. The owner of M/s. Uma Strips, Bishan Chand Gupta said that he purchases
imported gold from agencies such as MMTC, PAMP, STC, Axis Bank and sells it to others. He only
sells it on invoices duly signed by his staff and receives payment through banking channels. He also
produced copies of his sales ledgers for the period. These did not reflect the nine gold bars in
question. Neither Kashi nor Deepak had produced any documents to substantiate their claim of
their legal import or purchase from some one who legally imported the gold. We, therefore, find
that the appellant had not discharged his burden of proving that these goods were not smuggled as
is contemplated under Section 123.

29.

ThenextquestioniswhetherthesegoodsareliabletoconfiscationunderSection

111(d),111(p)

and 111(i) of the Customs Act as held in the Order in Original and upheld in the impugned orders.
Undersection111(d) any goods which are imported

or attempted to be imported or are brought within the Indian customs waters for the purpose of
being imported, contrary to any prohibition imposed by or under this Act or any other law for
the time being in force can be confiscated. Gold is a prohibited good inasmuch as its
import was permitted during the relevant period only by designated agencies under the Foreign
Trade (Development & Regulation)Act,1992. There is no evidence on record whatsoever to show
that the seized gold was imported by one of the approved agencies. Thus, the gold is liable
for confiscation under section 111(d).

30.

As far as section 111(i) is concerned, it provides for confiscation of "any dutiable or prohibited

goods found concealed in any manner in any package either before or after the unloading thereof". The
gold in question was, indeed found concealed in the shoes and secret pockets of the back pack. Learned
counsel submitted that this should apply to only cases when the goods are being unloaded and not
when the goods are being carried domestically in train. We have considered this argument. The
section applies either before or after unloading. Thus, if smuggled goods are unloaded after
concealingthenbythislogicitshouldnotmatterthattheywerebeingcarriedin a

concealed manner.

A smuggler carrying a jacket full of gold biscuits can land and once he unloads the jacket, if the
argument of the learned counsel is accepted, the concealment should not matter.

31.

.A careful reading of section 111(i) shows that it does not matter whether the concealment

was before or after unloading so long as the concealed goods are either dutiable or prohibited goods.
Dutiable goods as per section 2(14) means any goods which are chargeable to duty and on which
duty has not been paid. Thus, once the duty is paid on the imported goods, they are no longer
dutiable goods. Thereafter, one is free to carry them wherever, in any manner whatsoever they
please. For instance, if any goods were imported and the duty has been paid on them, whether one
carries them there after openly or concealed, section111(i) does not apply. Until the duty is paid,
they cannot be kept concealed. In case of prohibited goods, if the conditions subject to which the goods
can be imported are fulfilled, they cease to be prohibited goods and they can be carried openly
or concealed as one pleases. In case of gold during the period in question, if gold had been
imported by a designated authority, it would not have been a prohibited good (since the condition
of import was fulfilled) and if duty has also been paid, it would not have been adutiable good.
Thereafter, if the designated authority, in turn, sold the gold to anyone and such person
carried them, concealed in a secret jacket or false bottom of a suitcase or shoes, section 111(i)
would not apply. However, in this case, there is no evidence that the goods in question were
imported by the designated organizations who alone could have imported the gold. Therefore, the
confiscated gold is prohibited good and since it has been found concealed in the shoes of Deepak
and in the secret pockets

of his back pack, Section 111(i) applies.

32.

As far as section 111(p) is concerned, it provides for confiscation of "any notified goods in

relation to which any provisions of Chapter IV A or of any rule made under this Act for carrying out
the purposes of that Chapter have been contravened". It is undisputed that gold was NOT notified under
Chapter IVA during the relevant period and therefore, it cannot be confiscated under section 111(p).
Learned Authorised Representative argued that the goods must have been notified under section 11
for the goods to be liable for confiscation undersection 111(p). This is not correct. Section 111(p)
requires the goods to be notified under Chapter IVA, i.e., under section11BandnotunderSection
11. There is nothing on the record to show that gold was notified under section 11B during the
period.

33.

To sum up, the confiscation of these goods under sections 111(d) and section

111(i)aresustainableandconfiscationundersection111(p)needstobesetaside.
Gold jewellery weighing 4.687 kg and miscellaneous items of gold weighing 0.742 kg with a purity of
87.5%seized (part of S. No.(i) of the operative part of the Order in original)
34. These gold ornaments were confiscated in the order in original and upheld in the
impugned order under sections 111(d), 111(i) and 111(p) read with section 120 of
the Customs Act. Section 120 provides that smuggled goods may be confiscated
notwithstanding any change in their form. Further, it also provides that where
smuggled goods are mixed with other goods in such manner at the smuggled goods
cannot be separated from such other goods, the whole of the goods shall be liable to
confiscation.
35. It is the case of the department that the seized jewellery was made out of
smuggled gold and NOT that it itself was smuggled. There were also no foreign
markings on them to show that the jewellery was smuggled. Deepak had no bills or
invoices to show legitimate purchase of these ornaments. In his statement dated
25.8.2017, Deepak said "I did not pay for there covered jewellery in cash as I supply
the imported gold bar to Babli and Tridev Jewellery for making jewellery as per my
order who return the jewellery made from it by deducting his expenses and
commission. Against 1000 grams of imported gold of 995 purity of foreign marking
given by me, I get jewellery totally containing 777 grams of Gold. If stones are fixed in
the jewellery, I have to pay for the cost of stones additionally in cash. I have to
purchase imported gold as Indian gold is not available and jewellery made by Indian
gold lacks finishing and is brittle and of poor quality." The statements made by
Deepak could not be substantiated by the documents and records. Thus, it is not in
dispute that the gold jewellery was not smuggled but made in India.

36.

. In his statement, Deepak, said that he got the jewellery made by supplying

imported foreign marked, gold to the jewelers. Even if this statement is taken on face
value, it does not say that smuggled gold was supplied to make the jewellery. It only
says the jewellery was made from imported gold which could be (a) legitimately
imported gold sold by traders; or(b) smuggled gold. If it was established with some
evidence(including statements) that the jewellery was manufactured out of
smuggled

gold,

then

such

smuggled

gold

would

have

been

coveredunderSection123andbyvirtue of section 120, would have been liable for
confiscation notwithstanding the change in its form into jewellery. However, there is no
such evidence on record. In our considered view, therefore, the jewellery is not liable
to confiscation in the absence of any evidence that it is smuggled or it has been made
by converting smuggled gold. The mere fact that the jewellery was found along with the
smuggled gold bars and gold coins makes no difference.

B.

Foreign origin gold coins weighing 1118.24 grams in all seized from the business

premises of M/s. Radhika Jewellers and M/s. Baibhav Ornaments, Jammu seized on
24.8. 2017 (S. No. (iii) of the operative part of the order in original)

37.

These coins were seized in the follow up action in Jammu at the above business

premises. Gold is covered under Section 123 and if it is seized on a reasonable belief that it is
smuggled, the burden of proof shifts to the person from whom it is seized and to the
person who claims to be the owner of the gold. In this case, the gold coins had foreign
markings. Import of gold was permitted during the relevant period only by authorized
agencies and the appellants were not so authorized. If they had purchased the gold
from some authorized agency, they would have the documents to establish this fact. From
the records of the case, it is evident that the appellants could not produce any such
documents to show that these were not smuggled. Therefore, the presumption is that these
are smuggled gold. As discussed above, these coins are liable for confiscation under
section 111(d) of the customs Act.

C.

Indian currency amounting to Rs. 9,64,000 seized from Baibhav Ornaments and Rs.

3,64,500 seized from Radhika Jewellers (S. No. (v) of the operative part of the order in
original)

38.

Thecurrencywasseizedundersection121as'saleproceedsofsmuggledgoods'.

This

section states that 'Where any smuggled goods are sold by a person having knowledge
or reason to believe that the goods are smuggled goods, the sale- proceeds thereof
shall be liable to confiscation'. This section does not shift the burden of proof to the
person(s) from whom the cash is seized. It is for the Revenue to establish that the cash which
was seized was (a) the sale proceeds; (b) the goods sold were smuggled goods; and (c) the
person who has so sold the goods had either the knowledge or the reason to believe that
the goods were smuggled. Merely because some unaccounted for cash is lying, it cannot
be confiscated unless the three conditions in Section 121 are fulfilled. From the records of
this case, we do not find that the Revenue has established any of these factors or even
identified which were the smuggled goods which were sold by the person from whom the
cash is seized. Confiscation of this cash, is therefore, liable to be set aside and we do so.

3

9. We note that some confiscations were made at S. No. (ii) and (iv) of the

operative part of the Order in Original of goods seized from Kashi Kumar Aggarwal and a
penalty was imposed at S. No. (vii) but these are not the subject of these appeals.
Penalty of Rs. 50,00,000imposed on Deepak Handa under Section 112(S. No. (vi) of
the operative part of the Order in Original)

40.

. It is not in doubt that Deepak was in possession of and was found carrying

smuggled gold bars and gold coins which we have held were correctly confiscated
under Section 111(d) and 111(p) of the Customs Act. Therefore, Deepak had
rendered himself liable to penalty under section 112. A penalty of Rs. 50,00,000/- was
imposed upon him. Considering that we had set aside some of the confiscations (jewellery
and currency) as not sustainable, we reduce the penalty on Deepak Handa to Rs.
20,00,000/-.
Penalty of Rs. 10,00,000 imposed on Ravi Handa under Section 112 (S. No. (viii) of

the operative part of the Order in Original)

41.

Ravi Handa, brother of Deepak Handa was managing the Baibhav ornaments in

Jammu where 1118 grams of the confiscated foreign marked gold coins recovered. Indian
currency recovered from him was also confiscated which we have set aside. Considering
these factors, we find that Ravi Handa has rendered himself liable to penalty under
Section 112 but the penalty needs to be reduced. Accordingly, we reduce the penalty
imposed on Ravi Handa to Rs. 2,00,000/-.

4

2 . Thus, we answer the questions which we framed in paragraph 16 above as

follows:

a) Yes. The confiscated gold was covered by Section 123 of the Customs Act and so the burden
of proving the non-smuggled nature of the seized goods shifts to the appellants.

b) No. The gold jewellery confiscated was not covered by section 123 of the Customs Act
because it has not even been alleged that it was smuggled. It is alleged to have been converted
from smuggled gold which is not established in this case.

c) Currency is goods as per Customs Act but it is not covered by section 123 and there is also no
allegation that it is smuggled. The allegation is that it is sale proceeds of smuggled goods
and has been confiscated under section 121 but the Revenue could not prove that the cash
was sale proceeds of smuggled goods.

d) Yes. The officers did have are a sonable belief that the foreign marked gold was smuggled
in the factual matrix of this case and hence the burden shifts upon the appellants
under section 123.

e) The appellants could not discharge their responsibility of proving non- smuggled
nature of the seized foreign marked gold.

f) The confiscation of the gold bars, gold coins and small pieces of gold under section
111(d) and section 111(i) is correct. Confiscation under section 111(p) is not correct since
gold is nota notified good under Chapter IVA of the Customs Act.

g) Confiscationofthegoldjewelleryundersection111(d),111(i)and111(p) read with section
120is not sustainable because there is no evidence on record that the jewellery was made
out of smuggled gold.

h) Confiscation of the cash as sale proceeds of smuggled goods under section 121 is
not sustainable because Revenue could not prove that the seized cash was the sale
proceeds of smuggled gold.

i) The penalty was correctly imposed under section 112 of the Customs Act on the appellants
but considering that we found the confiscation of jewellery and cash not sustainable, the
quantum of penalty needs to be reduced.
43.

Theappealispartlyallowedandtheimpugnedordersaremodifiedasfollows:

a) Of the goods seized from Deepak Handa in the train, confiscation of gold jewellery
weighing 4.687 kg and miscellaneous items of gold weighing 0.742 kg is set aside and the
confiscation of there maining goods is upheld.

b) Confiscation of the Indian currency(cash) seized in Jammu is set aside.
c) The penalty imposed on Deepak Handa is reduced to Rs.

20,00,000/-

d) The penalty imposed on Ravi Handa is reduced to Rs. 2,00,000/-.
(Order Pronounced on25.05.2021)
1Deepak
2Customs

Act 3Kashi
4Ravi
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1. Present order disposes of following six appeals ashavearisen outof common show cause

notices No. 6119-29/2017 dated 28.11.2008 being decided by common Order-in-Original No.
12/2015 dated 20/21.10.2015:

2.

Factsinbrieffor thedisposal of theimpugnedappeal areasfollows:

Based upon intelligence regarding undervaluation and mis-declaration into imports
of 'Food Supplements' from several Delhi based importers namely, M/s. Jaskaran,
M/s. SES M/s. Fox, M/s. Mondeo andM/s. Kamlin andthat these

importers

were suppressing Retail Sale

'Food

Price

(RSP) of

Supplements' in order to evade CVD;that searches were conducted on 2.08.2006
atthefollowingpremises:M/s. Jaskaran,Karolbagh,New Delhi, M/s. SES, Sector 56,
Gurgaon, M/s. Fox, Sector 56 Gurgaon, M/s. Mondeo, Nizamuddin West, New Delhi
and M/s. Kamlin, Nizamuddin West, New Delhi. Aninformationwasreceivedthatall
importsoftheseimportersarecontrolled by one Shri Sunny Gujral, proprietor of
M/s. Jaskaran and M/s. Fox. Accordinglysearchwasalsoconductedattheresidence
of Shri SunnyGujral.
During the course of said searches, some documents, one old and used CPU and two
laptops were resumed from the residence of Shri Sunny Gujral. In addition, some
imported 'food supplements' having estimated market value of Rs. 1,87,805/- were
also seized as per the Panchnama dated 02.08.2006. Similarly, during the searches
conducted at the aforesaid premises of Shri Sunny Gujral, the seized goods as
mentioned in Panchnama on 02.08.2006 were handed over to Smt. Ekta Gujral for
safecustodyvideasupurdaginama dated 02.08.2006. During the search conducted
at M/s. General Nutrition, some documents and a laptop were resumed along with
some steroids having estimated value of Rs. 32,112/- with some more imported food
supplements having estimated market value of Rs. 9,44,971/- which also got seized
vide panchnama dated 02.08.2006. From the residential premises of the
proprietor of M/s. General Nutrition, Shri Mardana Singh again some steroids of
estimated market value of Rs. 1,54,850/- and some documents were recovered
and seized. During the course of investigations Shri Sunny Gujral voluntarily paid
Rs. 12.95 lakhs towards partial discharge of his duty liability vide letter dated
03.08.2006. An offer of getting the goods provisionally released was also given
to Shri Mardana Singh who also furnished a bank guaranteefor Rs. 1,49,300/- and
indemnity bond equivalent to seizure value. Thereafter the goods were provisionally
released for him on 19.01.2007.
During the investigations, statements of Shri Sunny Gujral and all other
concerned were recorded based thereupon and the recovered documents,
Departmentobservedthataninvoice No. 142521dated04.04.2006hasbeen

admitted

by Shri Sunny Gujral to have been manipulated for USD 12993.33 contrary to the
valueof USD 25227.26andtheBill of entryNo.301886dated
15.04.06 was accompanying the aforesaid invoice. From the comparison of the
actualandfakeinvoices,theDepartmentobservedthatShriSunnyGujral

was

involved

in undervaluation and mis-declaration of 'Food Supplements' and was declaring
50% lower value than the actual once while importing those food supplements.
He accordingly, is alleged to have generated fake invoices in the name of firm
owned/controlled by him showing lower value with a view to evade customs
duty, though the original invoices were admittedly raised by the foreign
suppliers in his name.
Department also observed that MRP prices were not the actual MRP but fake
stickers were prepared in conformity with the declared under invoiced prices to the
Customs. The Department alleged that the MRP stickers which were meant for the
goods to besold fromhis shop were having much higher value than the one
as

was

mentioned on the stickers affixed on the food supplements

at the time of import. Department alleged that this has been done by Shri Sunny
Gujral in order to evade CVD who intentionally declared lesser RSP of food
supplements. With these observations the aforesaid show cause notice dated
28.08.2008 was served not only upon Shri Sunny Gujral but also upon the
companies for whom he was the proprietor, i.e. M/s. Jaskaran Enterprises and
M/s. Fox. The show cause notice was also served uponremainingabovenamedfirms
andtherespectiveproprietorsalongwith one of the dealer M/s.
General

Nutrition and the

proprietor

thereof,

proposing

the demand of duty along with interest and the proportionate penalties upon the
firms and their proprietors.

3. The said proposal was confirmed vide the aforementioned Order-in-original. Being aggrieved all the
appellants are before this Tribunal praying for setting aside of the aforesaid order.

4. We have heard Shri Akhil Krishan Maggu and Shri Vikas Sareen, Advocate for the Appellant and Shri
RakeshKumar,AuthorisedRepresentativefortheDepartment.

5. . It is submitted that the present show cause notice is barred by limitation, hence Order-inOriginal should not have been confirmed the proposal therein. Tosubstantiateitissubmittedthat
theshowcause noticewas issued in 2008 and same wasnotadjudicatedtill 2016 i.e. theadjudication
order has taken more than 8 years from the date of issuance of Show cause notice. Since the
show cause notice hasbeenissued under section 28 of the Customs Act, 1962, limitation prescribed
thereinsection28(a)shouldhavebeenfollowed.

6. Learned Counsel has placed reliance on the case of Siddhi Vinayak Syntex Pvt. Ltd. vs. Union of India
reported as [MANU/GJ/0798/2017 : 2017 (352) ELT 455 (Guj)] withthementionthattheDepartmenthad
filed SLP against the said decision, but the same was dismissed by Hon'ble Apex Court. Relying upon this
submission, learned Counsel has submitted has prayed that the impugned appeals may be dismissed in
limine on the ground of limitation alone.

7. While arguing on merits it is submitted that the Bill of Entry were prepared relying upon declared
transactionvaluewhich was accepted bythedepartment.Therewas no discrepancy found in the manner of
description and quantity of goods and even in the value of goods/food supplements at the time of
clearance. The Bill of Entry was assessed and finalised without any objection in terms of declared
transaction value. The said order of assessment cannot be rejected except by way of appeal. Learned
Counsel has placed reliance upon thedecision of Tribunal in the caseof Khemka Travels v s. CC Kalinga
Gases vs. CC Lucknow-[MANU/CE/0458/2004 : 2004 (170) ELT 252].
Learned Counsel further impressed that otherwise also there is no market inquiry done by the
department with respect of seized goods nor there is any evidence of undervaluation produced
by the department either in the form of NIDB data or of contemporaneous price of import.
Learned Counsel laid emphasis that the declared value has to be accepted and the burden to prove
alleged under-valuation rest heavily on the Department. In the absence of any such evidence as
mentioned above, the original Adjudicating Authority has wrongly confirmed the impugned
demand. Sole reliance for confirming the demand is the statement of Shri Sunny Gujral which was
actually got extracted by the officers of DRI under threat. Such statements in the absence of any

corroborative evidence to support the department's allegation can have no evidentiary value.
Learned Counsel has placed reliance upon the decision ofTribunal in the case of Commissioner of
Customs, Calcutta vs. Hemani International reported as [2001 (137) ELT 254 (Tri-Kolkata)].
Learned Counsel also submitted that even methodology followed in determining enhanced
value is totally faulty and cannot be sustained for the reason that same has to be arrived in
accordance of the Customs Valuation (Determination of value of Imported Goods) Rules,
2007. Rule 3 sub rule 2 mentions that the transaction value cannot berejectedexcept underspecial
circumstances.Thereisnosuchcircumstance brought forth by the department except solely relying
upon the statements recorded during investigations which otherwise are nothing but the result
of coercion and pressure of thedepartment.
Learned Counsel further submitted that the transaction value as d eclared under Section 14 of
Customs Act, 1962 as mentioned in Bill of Entry has to be accepted and in case there is no
circumstances as mentioned in Rule 3(2) is present, the value can be re-determined only based
upon the value of contemporaneous import of goods underRule4of theCustoms Valuation Rules,
2007 or at the value of cotemporaneous import value of similar imports. Since no such value
has been obtained by the department the alleged manipulation and or re-determination of
value of thefood supplementquantifyingatthedutyanddemandthereofcannotbesustained.
Department is also denied to have followed Rule 6 of Customs Valuation Rules, 2007 as no market
enquiry was conducted in the in the matter of sale price of the imported goods. Resultantly the
valuation andre-determination of differential dutyis notbased upon any of the Rules/provisions of
Customs Valuation Rules, 2007. The said fact has absolutely been ignored by the Original
Adjudicating Authority. Learned Counsel has relieduponthedecision of Tribunal Chennaiinthe
case

of

Nitee

Trading

Company

vs.

Commissioner

of

Customs

(Sea)

Chennai[MANU/CC/0036/2003 :2003(161)ELT 279(Tri-Chennai). Decision of Hon'ble Apex
Court in thecaseof Commissioner of Customs, Bombay vs. Nippon Bearings (P) Ltd. reported as
[MANU/SC/2263/1995 : 1996 (82) ELT 3 (SC)] has also been relied upon.
Further, it is submitted that even the documents since they admittedly are the extractsof the
computer data, no compliance of section 138 C of the Customs Act, 1962 has been made by the
Department. None of these recovered documents can, therefore, be read against the
appellants. Learned Counsel has relied upon the decision
High

Court in
Central

I

the case of Ambica Organics Vs. Commissioner
Excise & Customs,

reported

of Hon'ble

Gujarat
of

Surat

as [MANU/CS/0011/2015 : 2016 (334) ELT A 67]. It is also submitted that

the payment of duty during investigation does not amount to admission of guilt as the possibility
of said payment to be the result of coercive measure by the Department cannot be ruled out.
Decisionof Hon'ble High Courtof Mumbai inthecaseof VodafoneEssar South Ltd. vs. Union of
India reported as MANU/MH/0131/2009 : 2009 (237) ELT 35 (Bom) has been impressed
upon.
Finally

it

is emphasised

has

wrongly

that

the Original Adjudicating

Authority

imposed penalties on the importing firm/proprietorship firms as well

as/proprietor thereof under section 112 and 114AA of the Customs Act, 1962 which amounts to
double jeopardising the appellant. Penalties are, therefore, liable to be set aside on this

score itself. With these submissions, learned Counsel has prayed that the Order-in-Original is
liable tobeset aside and the appeal to beallowed.

8 . While

rebutting

these

arguments,

the

learned

Departmental

Representative mentions thatthe submissions made by appellants are incorrect both on facts as wellas on
law points thattoo with anintent to mislead the bench. It is further submitted as follows:-

(i)

The allegation against the appellants are that of forgery, misrepresentation,

undervaluation of goods (food supplements) to the extent of more than 50 percent of the actual invoice
values by suppressing the actual invoices and submitting forged/bogus invoices before the assessing
Authoritiesbytheappellant.Hence,pleaof limitationcannotbethedefence as fraud vitiateseverything.

(ii)

To elaborate it is submitted thattheground of limitation as raised is not available to the appellant

for the reason that therehas been amendments in the provisions fixing limitation vide Finance Act, 2018
dated 29.03.2018; also for the reason that the appellant had deliberately avoided personal hearing as
wererequiredbeforepassingof Adjudication Orderandthedelay was rather on the part of the appellant.

(iii)

The actual/original invoices were recovered in the form of CD and documents from the

laptop of the appellant Shri Sunny Gujral on which he had appended his signatures of having been
verified and accepted. Hence, the same are duly admissible in evidence.

(iv)

TheappellanthadalsoforgedtheactualMRPstickersbasedonwhichthe

abatementintheMRPis

allowed asperNormsandtheyhavealsosold the goods in the open marketto various dealers without any
Invoice/Bill and the transactions were in cash and the price mechanism was not maintained as per the
MRP declared before Customs Authorities. Learned Departmental Representative has laid emphasis
on para 10.1.3 of the Order under challenge.

(v)

The Mastermind Shri Sunny Gujral along with the other appellant have acceptedtheabovesaid

forgeryand Undervaluation beforethe Directorateof Revenue Intelligence (DRI), Delhi Zonal Unit in all
their statements under Section 108 of the Customs Act, 1962.

(vi)

It was Sunny Gujral who actually was controlling all the import firms vis-a-vis/Order for

purchase/import, clearances of goods, management of Finances (banking transactions) etc. and the
proprietors/directors/Noticees were paid a monthly remuneration of a fixed amount or in kind (free
supply of goods) for therole they had played in the fraud.

(vii)

During the course of investigation Shri Gujral voluntarily paid Rs. 12.95 lakhs towards partial

discharge of this dutyliability videhis letterdated 03.08.2006.

(viii)

DRI vide letter dated 11.01.2007 offered provisional release of the goods seized during

investigation to the dealer Shri Mardana Singh who complied with the offer as per the terms and
conditionsoftheoffer.

(ix)

ItwasalsorevealedthatSIIB branchof Delhi Customs,NewCustoms House had also initiated

investigationsinto imports made by Sunny Gujral in hisfirm M/s. Mondeo Overseas (oneoftheappellant
above) vide B/ENo. 301886 dated 15.04.2006 and had also detained certain food supplements. The case

records were forwarded to the DRI.

(x)

Shri Sunny Gujral also had requested for provisional release and the provisional release of

the goods was made after complying with the terms and conditions of the Provisional release order.

(xi) The period of violation is during theyear 2005 & 2006.
Learned Departmental Representativehaslaidemphasison para10.1.3oftheOrder under
challenge.
It is further submitted that the invoices as recovered from the premises of Shri Sunny Gujral are
found to be duly signed by him and two witnesses and reflects manipulated description of
food supplements without any mention of their item code. The quantity and value of the food
supplements are matching with respect to the original invoices No. 128595-IN dated
12/04/2016. Learned Departmental Representative has also exemplified the observations.

9

. Learned Departmental Representative further impressed upon that all the said allegations have

duly been admitted by Shri Sunny Gujral himself vide his statement given not only once but several times
dated 02.08.2006, 04.08.2006, 12.08.2006, 14.12.2006and05.11.2008.Itisimpresseduponthatdeposition
in these statements are corroborating each other and have not even once been retracted till date. These
statements receive sufficient corroboration from the Panchnama and fromthe statements of other
noticees.
It is further submitted that though the copy of invoices/Bill of Entry/MRP stickers were
generated as computer print outs, but in the present case, these documents do not attract section
138 of the Customs Act, 1962 as alleged by the appellant due to the admission of the appellant
himself for the observed/confirmed manipulation with the intent to evade duty upon the food
supplement import. The admission to this extent that Shri Sunny Gujral himself is owner of the
laptops and the CDs and the print outs thereof were generated by him only is sufficient for the
admissibilityof their documents. No question of applicability of Section 138 C of Customs Act can
at al l arise nor any question arises of discharging any burden by the department to prove the
admitted guilt. Learned Departmental Representative placed reliance on the decision of the
Tribunal (Delhi) being affirmed by Hon'ble Apex Court in the case of Laxmi Enterprises vs.
Commissioner reported as [2020 (372) ELT A 33 (SC). The earlier decision of Hon'ble Apex
Court in the case of Commissioner of Central Excise, Madras vs. Systems and Components Pvt.
Ltd. reported as [MANU/SC/0208/2004 : 2004 (165) ELT 136 (SC)] was also cited wherein it
washeldthatwhatisadmitted need not

to

be

neither

for

quoting any

there

is

reason

proved.

Hence,
contemporaneous

import data of identical or similar goods as was required under Rule 4 and 5 of Customs
Valuation Rules nor there was any need for obtaining the market survey about the market
value under Rule 6 of Valuation Rules. It is emphasised that once the alleged
undervaluation is admitted by the appellant himself, there remains no need for the
department to prove the sameand assuch, there is no infirmity or illegality on the part of the
adjudicating authority while confirming the impugned demand. Order under challenge is,
therefore, prayed to be upheld and appeal is prayed to be dismissed.

10. After hearing both the sides and perusing the entire record, we have observed and are of the

considered opinion as follows:

11. The issue involved in the present case is about the transaction value of the food supplements
imported by the appellant. We observe that the valuation of imported goods is required to be done in
termsofsection 14 of the Customs Act, 1962 read with Customs Valuation Rules, 2007 which provides
that transaction valueof the goodsshallbethepriceactuallypaidorpayableforthegoodswhensoldfor
export to India where the buyer or the seller of goods are not related and the price is the sole
consideration for the same subject to such other conditions as may be specified under the Rules made in
this behalf. The Valuation Rules have been framed in exercise of powers conferred by section 14 of the
Customs Act and in normal course, the declared value i.e. the price which is actually paid for importing the
goods has to be treated as the transaction value. This is settled position law of as being held by Apex
Courtin the case of NOIDA vs. M/s. Sanjivani Non-Ferrous Trading Pvt. Ltd. (Civil Appeal No. 1830018305/2017) decided on 10.12.2018 wherein it has also been held that the said transaction
value/declared pricecanberejectedonlywiththe cogent reasons by undertaking the exercise as to on
what basis the assessing Authority could hold that the paid price was not the sole consideration
of the transaction value and the burden casts upon the department to prove the same in accordance
withthedirectionsgivenunderCustomsValuationRules,2007.
We also observe that the said transaction value can be rejected under Rule 12 of Valuation
Rules, 2007 which provides that when the proper officer has reason to doubt the truth or
accuracy of the value declared in relation to any imported goods, he may ask the importer of such
goods to furnish further information including documents or other evidence and if, after
receiving such further information, or in the absence of a response of such importer, the proper
officer still has reasonable doubt about the truth or accuracy of the value so declared, it shall be
deemed that the transaction value of such imported goods cannot be determined under the
provisions of sub-rule (1) of Rule 3. Explanation in (iii) to Rule 12 provides that the proper
officer shall have the powers to raise doubts on the truth or accuracy of the declared value based on
certain reasons which may include any of the six reasons contained therein, one of which is that
there is a significantly higher value at which identical or similar goods imported at or about the
same time in comparable quantities in a comparable commercial transaction.

12. . In the present case, no doubt arose on the basis of comparable quantities in comparable
commercial transaction nor it was observed at the time of clearance at the very port. But it is apparent
that doubt arose on the basis of intelligence whereafter searches were conducted and recovery
of documents and impugned imported food supplements got effected. Apparently no data or
evidence is collected by the department after the said intelligence and during investigation as is
otherwiserequiredunderRule4,5and6oftheCVDRules2007 and is also required underRule
12. But,weobservethatthepresent isthecasewhereimporter hasadmittedthe

entireallegations

of allegedmanipulation/forgeryin theinvoices asfar astheprice of imported goods are concerned.
We also observe that the importer has specifically admitted procurement of food
supplements from foreign supplier by paying significantly higher price than the amount aswas
declared by him to the department atthetime of filing of Bill of Entry. This admission is not made
once but for more than 5 number of times by the importer i.e. Shri Sunny Gujral. Perusal of
the statement of importer dated 02.08.2006, 04.08.2006, 12.08.2006, 14.12.2006 and
05.11.2008, shows that in the admissions made, each previous statement of admission has

dullybeenacknowledgedascorrectinthesubsequentstatement.Such

corroborative admission with

no single retraction thereof till date. No opportunity to prove the correct transaction value of goods
by providing any documents as that of Bank attested generated invoices, as per our opinion, is the
sufficient admission by

theappellantfortheguiltasallegedbytheDepartmentagainsttheappellant.

We are also of the opinion that in such facts and circumstances there remains no need for
Revenue to discharge its burden as that of collecting evidence in the form of
contemporaneous imports or to produce any NIDB data or even any market survey report. In
Kackar Singh vs. State of Punjab 1994 (3) SCC 569 guidelines for recording confessions
impressing upon that comfortable atmosphere be provided to the person to voluntarily give the
statements. As per decision in State (NCT of Delhi) vs. Navjot Sandhu [MANU/SC/0465/2005 :
2005 (11) SCC 600] confessions are considered highly reliable because no rational person would
make admission against his interest unless prompted by his conscience to tell the truth.
Deliberate and voluntary confession of guild if not unproved are among most effective proof in
law. We also place our reliance upon the decision of this Tribunal in the case of Laxmi
Enterprise vs.Commissioner

of

Customs

(Prev), New Delhi reported

as [MANU/CE/0067/2018 : 2018 (361) ELT 1054]. The Apex Court in the case of
Commissioner of Central Excise, Madras vs. Systems and Components Pvt. Ltd.
[MANU/SC/0208/2004 : 2004 (165) ELT 136 (SC)] has held that once there is admission
of guilt, Department need not to prove the same.
13. . We

also

observe

thatat the stage of

redetermination

of value

during investigation, the appellant himself had opted to pay the assessed differential duty. The
voluntary payment is sufficient corroboration to his admitted manipulation for evadingtheduty.
Such payment also amounts to the admission of appellant about re- determining value of the
imported goods atlower prices. Though the learned Counsel has placed reliance upon the decision
wherein it has been held that payment of duty atthe stage of investigation does not amount to the
admission of guilt. But in the present case, the fact is that the guilt has not merely been admitted
once, but it has been admitted in corroboration, at six number of times with no single retraction
of either of these admissions nor there is any protest recorded while making payment in lieu of redetermined value. In the given circumstances we are of the opinion that the arguments of learned
Counseldonotgototherootcauseofhisappeal.Decisionof Hon'ble

High Court of Delhi

Delhi [MANU/CE/1073/2017 : 2018 (359) ELT 208] has held that once the importer
admitted redetermination of value on record and accepted the method of such valuation,
redetermination of value cannot be challenged on the same ground. Earlier Tribunal Delhi in the
case of Vikas Spinners vs. Commissioner of Customs, Lucknow reported as
[MANU/CE/0955/2000 : 2001 (128) ELT 143] has held that enhanced value uncontested and
voluntarily accepted and accordingly payment of duty made, the same discharges the burden of
department to establish the declared value to be incorrect. It was held in that case that, since the
appellant therein had not established about the lodging the protest, the same clearly amount to
acceptanceoftheenhanced value by them. Same is the fact of the present case. Tribunal, Mumbai
also in the case of Saccha Saudha Pedhi vs. Commissioner of Customs (Import), Mumbai
reported as [2015 (328) ELT 609 (Tri-Mumbai) has held that once the witnesses admitted to
undervaluation and accepted actual price of imported goods mentioned in the purchase orders
messages of supplier, then the said admitted price becomes transaction value in which case,
there is no need to resort to contemporaneous import.

14. In the present case, we observe that Sunny Gujral has categorically admitted for having
discussed with the Foreign suppliers about the actual price and that the said actual prices were
mentioned on the invoices received from the foreign suppliers. It is thereafter that Shri Sunny
Gujral used to prepare fake invoices in his computer reducing the price of the invoices of
foreign supplier to the extent of almost 50% thereof so as to file the same along with Bill of Entry.
He

also

admitted,

categorically

thatthepricesofthefakeinvoiceswereusedtobegiventhroughthe

validmodeof money transfer. The balance price i.e. the difference of the price of original invoice as
received from foreign vendor and the fake invoice generated by Shri Sunny Gujral is categorically
admitted to be sent to the foreign supplier through his relative based in America. In view of entire
allegedguilt tohavebeenspecificallyadmittedbyShri

Sunny Gujral, we hold thatthereremained

no burden upon the Department to prove the allegations against the appellants nor the
department was required to comply with section 138 C of the Customs Act with respect to the
documents being the computer print outs, the data whereof has dully been acknowledged to
have been filled in by Shri Sunny Gujral himself.
15. However, we further observe that in addition to the admission as discussed above, thereis
nosimilar admission of thealleged undervaluation tohavebeen done by rest of the importers and by
the proprietor of the rest of the impugned importing firms/appellantsM/s.JaskaranEnterprises,
proprietorShriSunnyGujralhimself.The perusal of the statements of remaining proprietors i.e.
Shri Shahid Ali, of M/s. Mondeo Overseas,Shri Rashid Ali of M/s. Kamlin International and
Shri Mardana Singh of M/s. General Nutrition, reveals that Shri Sunny Gujral was the controller
of alltheimportedfirm established and maintained byand controlledby him alone. Noneof
themhadtheknowledgeoftheactivitiesofShriSunnyGujralwhousedto take the blank cheques
from them. It is also apparent from their statements that at thetimeofclearanceatportandalsoat
thetimeofdeliveryofgoodstohisdealers, Shri Sunny Gujral personally used to go. The shop keeper
of M/s. Total Fitness Shop alsodeposedaboutthesoleactivityandresponsibilityofShriSunny
Gujralabout importing andselling thefood supplements. As already observed/mentioned above,
thereisnoapparentevidencebytheDepartmentwithrespecttoeitherofthefour importing firms
and the respective proprietors about alleged undervaluation and forgery. In absence thereof the
admission of Shri Sunny Gujral cannot be read against Shri Shahid Ali, Shri Rashid Ali, Ms.
Ekta Gujral and even againstShri Mardana Singh, nor it can be read against other importing
firms than M/s. Jaskaran Enterprisewhoseinvoice. The law has been settled lawthatconfession of
anaccused cannot be read against the other accused.
InRaja@AyyappanVs.StateofTamilNadu(AppealNo.1120of2010)decidedby

Hon'ble

Supreme

Court, it was held that confession of an accused cannot be read against another accused unless and
until thereis cogentcorroboration and atleastin terms of Section30 of Evidence Act, involvement
of accused is admitted in the alleged crime by maker of confession as it was also held in Nazir
Khan vs. Stateof Delhi reportedas[MANU/SC/0622/2003 :2003(8)SCC 46].Theevidentiaryvalue
of the confessional statement made by one accused against the other co-accused persons has
been comprehensively discussed in Haricharan Kurmi vs. State of Bihar reported in
[MANU/SC/0059/1964 : AIR 1964 SC 1184 ]. The Constitution Bench o Hon'ble Supreme Court
referred to section3 of the Evidence Act and observed that confession of a co-accused is not evidence
within the meaning of said section 3. It is neither an oral statement which the court permits or
required to be made before it as per section3(1). Nor does it fall in the category of evidence referred
to in section 3(2) of the Evidence Act which covers all documents produced for inspection of the

Court. However, section 30 provides that though such a confession may not be evidence as
strictly defined by section 3 of the Evidence Act, but it is an element which may be taken into
consideration as against the maker but not against anyone else till the maker has admitted another's
involvement that too subject to sufficient corroboration.

16. . It is apparent fact on record that there is no admission of Shri Sunny Gujral about
involvementof the importing firms and the proprietors of the other importing firms nor of any of his
dealersinmanipulatinginvoiceswithanintentto

evadeduty.Thedepartmentalsohasnotproducedany

documentwithrespectto any one else. The only document for doubting the transaction value is the
price list. Thelawissettled thatthe pricelist cannotbetheproofof transactionvalue. In the absence
thereof and in view of no admission on part of the remaining importers then ShriSunnyGujral,who
is the proprietor of M/s. Jaskaran Enterprise, we see no reason for imposition of penalty and demand of
differential duty from rest of the appellant firms and their respective proprietors. Demand against M/s.
Fox is also not sustainable despite Shri Sunny Gujral, the admission maker, is the proprietor
thereof because there is no document produced by the department showing imports being made
by M/s. Fox by committing evasion of duty. The documents as producedonrecordandrelied upon
by department includes the invoice where M/s. Jaskaran is shown as consignee and Bill of Entry
where M/s. Mondeo Overseas is shown as importer. Though the department has annexed a table
along with the Show cause notice containing number of consignments received with the alleged
under valuation of food supplements by other importers including M/s. Jaskaran Enterprises but there is
no document on record proving the sameandculpableintentandmalafideonthepartof the respective
proprietors except that the Department has solely relied upon statement of Shri Sunny Gujral.
The said admission cannot fasten the liability onanyone else than Shri Sunny Gujral himself. The
documents admitted by him mentioning another importing firm i.e. M/s. Mondeo Overseas to
be the consignee cannot be read against M/s. Mondeo Overseas nor the liability on M/s.
Mondeo Overseas or the proprietor thereof can be fixed based on Shri Sunny Gujral's admission.

17. The statement of Shri Sunny Gujral as was recorded by Customs Officer under section 108 though
can be a substantive evidence against Shri Sunny Gujral of alleged offence of under valuating the
importedfoodsupplementbymakingfake invoices but in view of the above discussion, said admission
cannot be read against any other importer, the said statement of Shri Sunny Gujral being the admission of
his own guilt and of none else.

18. In view of these observations, we hold that though there is no illegality in the order of the
adjudicating authority below while confirming the allegations of under- invoicing the price of imported
foodsupplementbymanipulatingtheinvoicesagainst Shri SunnyGujralbaseduponhisadmission. Butwe
are of the opinion that in the absence of any document produced by the department to prove their
allegation, as against other importers and proprietors either in the form of Bill of Entry or any
invoices either of the foreign supplier or the fake invoices with respect to any of these importers and
thatadmissionof Sunny Gujralcannotbereadagainsttheother importerirrespectiveofthefactthatthese
firms were managed and controlled by Sunny Gujral himself none else than Shri Sunny Gujral can be
penalised. In such circumstances, the order under challenge confirming the demand of differential duty
from the remaining importers other than M/s. Jaskaran Enterprises and imposition of penalty on other
proprietorsotherthanShriSunnyGujralisnotsustainableinthe eyes of law.

We further observe that the adjudicating authority has imposed penalty on the importing
firm as well as the proprietor thereof, we are of the opinion that the same rather amounts to the
double jeopardy. The penalty cannot be imposed against the sole proprietor of proprietor ship
firm along with the penalty upon said firm. We rely upon the judgment of Delhi High Court in the
case of Anil Kumar Mahensaria vs. Commissioner of Customs reported as [2008 (228) ELT
166(Del)] wherein it was held that only one set of penalty can be imposed either on the
appellant or upon his proprietorship firm. Finally, decision of Hon'ble Apex Court in the case
of Canon Indiat Hotal Ltd. vs. Commissioner of Customs in Civil Appeal No. 1827/2018 as
decided on 09.03.2021 is not to be opined to be applicable to the facts and circumstances
of the present case where admission of committing fraud has vitiated everything.

19. Inviewofentireabovediscussions,wesummarisethefindingsasfollows:
The demand confirmed by the Original adjudicating authority is hereby ordered
to be modified in terms of the above entire discussion. It is clarified that the order
under challenge is upheld only about Shri Sunny Gujral the proprietor of M/s.
Jaskaran Enterprise. However, the order of demand and imposition of penalty on
other importing firms and their respective proprietors is hereby set aside. Since
the amount of Rs. 12.95 lakh has already been deposited by Shri Sunny Gujral, the
same is hereby ordered to be set off. In view of above findings, there remains no further
recovery to be effected. The order under challenge stands accordingly modified.
Consequent thereto all the appeals stand partly allowed.
© Manupatra Information Solutions Pvt. Ltd.
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FINAL ORDER NO. 52052/2021

P.V. SUBBA RAO :
This appeal is filed by the appellant assailing the order-in- appeal 1
dated June 14, 2019 passed by the Commissioner of Customs (Appeals), New
Delhi rejecting the appellant‟ s appeal and upholding the order-in-original
dated June 14, 2018 passed by the Additional Commissioner of Customs
(Preventive), New Delhi.
2.

The appellant filed Bill of Entry No. 4927337 dated 24.01.2018 through its

Custom House Agent

2

M/s Ananya Exim. Receiving information about mis-

declaration of the goods in terms of quantity and value in this consignment, the
goods were examined and then seized by the Customs officers on 7.2.2018. The
Panchnama states that “as the goods were found to be mis- declared in terms of
quantity and value, imported goods were seized under Section 110 of the Customs
Act, 1962” vide seizure Memo dated 7.2.2018 on reasonable belief the same were
liable for confiscation under provisions of the Customs Act, 1962. The consignment
was handed over to the Central Warehousing Corporation3 Patparganj which was
the custodian of the imported goods. On 12.2.2018, the appellant requested that
the goods may be warehoused which was permitted by the Department and
thereafter re-examined in detail. As recorded in the Panchnama drawn on
27.2.2018, during examination of the goods, it was also noticed that the imported
goods had mentioned brands such as AIR, MAX, logo of Adidas, Puma, Nike, etc. The
details of the shoes found as recorded in the Panchnama are as follows:

3.

Sl.
No.
1.

Carton No.

Description of goods

Brand Name/logo

1

Men‟s shoes

AIR on shoes and Nike on Shoe Flap

2.
3.

6
13

Men‟s shoes
Men‟s shoe

4.
5.

216
227

Men‟s shoes
Men‟s shoes

6.
7.

255
288

Men‟s shoes
Men‟s shoes

Unbranded Shoes
Unbranded
Shoes,
along
with
Adidas logo found separately
Logo of horse on the shoes
Logo of horse on the shoes and Puma
mentioned on Shoe Flap
Max mentioned on Shoes
Logo of Men on Shoes

8.

361

Men‟s shoes

Logo

of Nike,
Presto
BRS100,
Duralon, AIR (Printed on Shoes)

Summons were issued to the importer and Shri Asif Farooque, Director of

the appellant firm responded and gave a statement on 28.2.2018 in which he, inter
alia, said that he had imported the goods on credit of 90 days and has yet to pay his
Chinese supplier; regarding the mis-declaration of men‟s shoes as boy‟s shoes, he
said that there was no difference in the tariff head between boys and men‟s shoes
and they had imported declaring them as boys shoes; the maximum retail price 4 was
not embossed properly on some shoes but he said that he would get the same
embossed. He also said that he was ready to pay the differential duty, if any. With
regard to the difference in quantity of shoes covered by Invoice No. KM-1059 dated
29.11.2017 he said that he would discuss it with their Chinese counterpart and
explain later. Regarding the shoes bearing marks such as AIR, Max, logo of Men
printed on shoes and branded NIKE shoes he explained that he was only a trader of

unbranded shoes and would clarify after consulting the Chinese counterpart. He also
asserted that the shoes bearing brand names like NIKE and Puma on the flaps do not
belong to the appellant as it had never ordered the same. After discovering that
these names were on the flaps, he contacted his Chinese counterparts who said that
due to mistake of their labour, they dispatched those shoes which were actually not
meant for him. He asserted that such shoes were accidentally mixed with their
goods and they do not belong to him. He agreed that the goods were mis- declared
in terms of description as well as value as the same have been wrongly sent by the
supplier. Regarding the valuation of the goods (since the goods which were
imported were not tallying with the invoice), he suggested that a joint market
enquiry be conducted to ascertain the actual price of the goods. Accordingly, a joint
enquiry was conducted in which Shri Asif Farooque also participated along with the
officers. Based on the survey,

the prices declared by the appellant in the Bill of

Entry were rejected and the price was arrived at by deductive method from the
market price of the goods after deducting the retailer‟s margin and importer‟s
margin, post import expenses and duty.

4.

The goods in question were, therefore, not as per the declarations made

both in terms of quantity and quality. On the suggestion of the appellant, a joint
market survey was conducted along with the appellant and based on the market
price, the assessable value was determined through deductive method. There were
also brand names of Nike, Puma and Adidas and the appellant‟s clarification was
that those goods were sent by mistake to them by the supplier.

5.

Imported goods which are suspected to have violated Intellectual Property

Rights

5

have to be dealt with as per the Intellectual Property Rights (Imported

Goods) Enforcement Rules, 2007 6 framed under the Customs Act. The right holder
i.e., the one who has the IPR has to issue a notice under Rule 3 to the Principal
Commissioner, or Commissioner of Customs along with fees. The
Commissioner of Customs has to take a decision within 30 working days and
notify the applicant Rights holder whether the notice has been registered or

rejected and also the validity period of the registration (Rule 4). Registration
under Rule 4 is subject to execution of a bond under Rule 5(a) and indemnity
bond under Rule 5(b). Once the right holder applies for (Rule 3) and is
registered (Rule 4) with the Commissioner of Customs, import of infringing
goods into India shall be deemed to be prohibited (Rule 6) within the
meaning of Section 11 of the Customs Act, 1962.
Thereafter, in terms of Rule 7(1)(a) if the Deputy Commissioner or Assistant
Commissioner of Customs has reason to believe that any goods are infringing
the IPR, he shall suspend their clearance and inform both the importer and
the right holder of the suspension of goods and the reasons therefor. The right
holder has the right (Rule
8) to examine suspended goods and take samples, test and analyse to assist in
determining whether the goods are pirated, counterfeit or otherwise infringe
an intellectual property right. Rules 9 and 10 require the Assistant
Commissioner, Deputy Commissioner to supply information to the right
holder and the importer respectively.

6.

Even if the Right Holder does not issue a notice under Rule 3 and no

registration is granted to the right holder under Rule 4, the Deputy Commissioner or
Assistant Commissioner may, under Rule 7(1)(b), on his own initiative, suspend the
clearance of goods in respect of which he has prima facie evidence that they are
infringing IPR. In such a case, the right holder has to fulfill the obligations of issuing a
notice under Rule 3 and fulfill the condition under Rule 5 for registration within five
days from the date of suspension of clearance; else, the goods should be released.
Rule 7 also requires the right holder to join the proceedings within 10 working days
from the date of suspension of clearance of the goods which limit can be extended
by the Commissioner for another 10 days.
7.

In this case, when a reference was made by the officer, the Deputy

Commissioner (IPR Cell), has, on 22.2.2018, informed that NIKE, Puma, Adidas are
registered with them as right holders under the IPR Rules, 2007. Accordingly, letters
dated 5.3.2018 were issued to M/s Nike, Adidas and letter dated 6.3.2018 to Puma
asking them to join the proceedings in terms of rules and they did so and after

examining the goods, reported as follows:
Report of Adidas and conclusion:
i.

The right holder is the owner of the trademark “adidas” (word) and logos “Three
Stripes”, “Trefoil”, “Three Bars” and entitled to use the trademark “adidas” and logos
“Three Stripes”, “Trefoil” and “three bars” under the Trademarks Act in India.

ii.

The 3-stripes mark is the quintessential adidas symbol.

iii.

M/s Sheikh & Mahajan LLP has imported consignment consisting of goods which bear
either the trademark “adidas” and/or logos Three stripes, Trefoil and three bars and/or
marks deceptively and confusing similarly to trademark “adidas” and logos “Three
Stripes”, “Trefoil” and “three bars” and shall cause confusion and deception amongst
the purchasing public and trade,

iv.

The counterfeit goods imported by M/s Sheikh & Mahajan LLP, wherein trademark
“adidas” and logos Three stripes and three bars have been used in deceptively and
confusingly manner are deceptively and confusingly similar to the three bars logo of the
Right Holder.

v.

On a close scrutiny of the infringing products following similarly and dissimilarity, the
differences between a genuine “adidas” and sample of “adidas” shoes handed over to
him are as follows:

Sl.No.
1.

Original Product
The label fixed on the tongue is heat
sealed
Every label should contain a security
code. A security code is made up of 13
digit numbers and English Alphabets.
Every
security code is unique
Information on the tongue label should
set out in the order

Counterfeit Products
The quality of label is poor and is
not properly sealed
The unique security code existing
on the tongue is incorrect, which
means that the sample product is a
fake product.

4.

The label contains complete information
of every product individually. The
information contained are:
The country of origin
Size
Adidas article code
Factory code
Unique security code Adidas
purchase order no. Production
date
Two dimensional bar code

The label attached to the sample
product does not contain the
correct information which every
genuine product must contain. The
sample product does not contain
the correct place of manufacture,
factory code, production date,
adidas article code, unique security
code is missing, adidas purchase
order no. and bar code is fictious,
incorrect coding and numbering of
the above mentioned salient
features in the sample product
handed over to us proves that it is
a fake product. Absence of the
above mention salient features in
the sample product over
handed that it is a fake product.

5.

The raw material and the technology
used in the manufacturing of a genuine
product is of a very good quality and
standards and thus the overall finish and
the quality of a genuine product is very
superior

The raw material and the
technology
used
in
the
manufacturing of the sample
products handed over to us is of
poor quality and the product as a
whole is poorly finished with poor
pasting and stitching which is
evident on comparison with a
genuine product. Thus the poor
quality and finish of the product
handed over is a fake
product.

6.

The trademark (i.e. word marks and/or
logo) are in a fixed proportion.

7.

On the genuine adidas handed over have

The trademarks have been applied
shabbily and also are not in
proportion which proves that the
sample of
shoes as fake product.
In the samples handed over to us,

three parallel equi spaced strips at a
forward slant
of the upper and/or a trefoil with three
stripes. Also, the

the said three stripes is
not
properly fixed and
paced. Also, the shoes
were
packed in polythene

2.

3.

The information on the tongue are
incorrect, incomplete and in an
incorrect order. The label in
totality renders the
sample product a fake product

8.

9.

10.

are
packed
in good
quality boxes.
Embroidery/stitching work on the
original product is of superior quality

bags.

goods

Detailed
information
in
compliance of Legal Metrology
Act, 2009 about every product
is set out in adidas/Mrp Label
attached to the box of every
product.
The
information
contained are:
Product
Quantity
Size
MRP
Date of Manufacturing
Name
and
address
of
Manufacturer/Customer
Care
Cell
Email
TWO DIMENSIONAL BAR CODE
Article No.
The security label fixed on the
shoes
contains
adidas
logo
along with a printed bar code,
which
is unique
for every
individual product.
The Care
label attached
to the shoes
contain reasonable care to be
taken
for
maintaining
the
product
which
is unique
for
every individual product.

Embroidery/stitching & pasting
done samples collected is of poor
quality which renders the sample
product a fake product.

be

As the shoes were found to
packed
in polythene
bags, Mrp, Label is missing
on the packaging of the
shoes.

There is no Security label
fixed on the shoes.
The
Care label is also missing
on
the
security
label
attached to the shoes.

Report of M/s Puma and conclusions
8.1

Sample analysis findings:

i.

The appearance/design/style of the shoes does not match with PUMA design.

ii.

The fulfillment of the product sample is of inferior quality.

iii.

The material used to manufacture the product is of inferior quality, not
matching the standards of original PUMA product.

iv.

The packaging of the product does not match the standards of original PUMA
products.

v.

The size of the PUMA leaping Cat device on the shoes does not match with the
standards of original PUMA product.

vi.

The finishing of the product is not matching with the standards of original
PUMA product.

vii.

The form strip shown in the images is stated as counterfeit in the below image.

viii.

The images mentioned are stated as counterfeit and should not be released
under any circumstances.

ix.

The side strip used in the design of the shoe is also counterfeit.

x.

The shoe flap are the essential part of the shoe bearing the brand name of
PUMA imported by Sheikh and are counterfeit product and can‟t be released if
any circumstances.

8.

Although Nike also submitted its report, it has not subsequently submitted

the required bond and bank guarantees with respect to this consignment and hence
in the impugned order, the rights of Nike were not enforced.

9.

It, therefore, appeared that all the goods imported by the appellant except

those with „Max‟ mentioned on them were counterfeit goods. The details of the
various types of goods imported by the appellant in terms of the IPR violations were
as follows:
Sl.
No
.
1.

2.

Description of Shoes
(Brand)

Total
Cartons

Total
Quantity

Remarks

(in Pairs)
AIR

(Mentioned
Shoes)

Unbranded Shoes

on

97

2302

The said product was checked by the
authorized representative of NIKE and
after examination of the same, they
informed that the said product pertain to
NIKE
brand.
The
authorized
representative vide their letter dated
14.0.3.2018 has informed that the goods
are counterfeit
products.

83

1986

The products was checked by the
authorized representative of
ADIDAS and after examination of
the same, they informed that the
said product pertain to ADIDAS
brand.
The
authorized
representative vide their letter
dated 14.03.2018 has informed
that the goods are counterfeit
product.

3.

Max

4.

Logo

(Mentioned
Shoes)
of
Horse
Shoes

on

50

1200

There was no IPR on the brand name Max.

on

60

1420

The DC (IPR) has informed that the
said product is not registered with
Customs. However, the products was
checked
by
the
authorized
representative of PUMA and after
examination of the same, they informed
that the said product pertain to Puma
brand. The authorized representative
vide their letter dated 14.03.2018 has
informed that the goods are
counterfeit products.

5.

Logo of Man printed

144

3456

The DC (IPR) has informed that the
said product is not registered with
Customs. However, the products was
checked
by
the
authorized
representative of PUMA and after
examination of the same, they informed
that the said product pertain to Puma
brand. The authorized representative
vide their letter dated 14.03.2018 has
informed that the goods are
counterfeit products.

6.

Logo of Nike Presto, BRS 100,
Duralon, AIR (Printed on
Shoes)

30

720

The DC (IPR) has informed that the
NIKE brand is registered with Customs.
Also the said product was checked by the
authorized representative of NIKE and
after examination of the same, they
informed that the said product pertain to
NIKE
brand.
The
authorized
representative vide their letter dated
14.03.2018 has
informed that the goods are counterfeit
products.

Total

464

11084

Description
of
Shoe
Flap (Brand)
FLAP NIKE

10.

1770

Vide letter dated 22.0.3.2018 of
authorized representative, they informed
that there are
counterfeit products.

LOGO ADIDAS

4960

Vide letter dated 22.03.2018 of
authorized representative,
they
informed that these are counterfeit
products.

FLAP PUMA

2890

Vide letter dated 12.03.2018 of
authorized representative,
they
informed that these are essential
part of the shoes and also
counterfeit
products.

TOTAL

9620

As suggested by Shri Farooq in his statement, the prices of the

goods

were

enquiry

ascertained

through

a

joint

market

conducted along with the appellant. From the market price the margin of
profit of dealer @ 15% and importer @ 15% were deducted. After deducting
these two elements another 5% was deducted as post-importation costs of
importer. The price arrived at after making these deductions was taken as the
cum-duty price and the assessable value was calculated backwards. On this
assessable value, the duty was determined. Before the original authority, the
appellant has accepted that the goods were mis-declared in terms of value and
description and undertook to pay the differential duty fine and penalty, if any
imposed by the Department. It also categorically mentioned that it did not
want any show cause notice or an opportunity of personal hearing as all
details relevant to the case have already been explained to them and
understood. They requested to dispose of the matter early.
11.

After examining the facts of the case, the original authority, viz., the

Additional Commissioner has passed the following order:
“(i) I reject the declared assessable value of Rs. 16,04,404/- for the goods imported
vide Bill of Entry No. 4927337 dated 24.01.2018 in terms of Section 14 of the
Customs Act, 1962 read with Rule 12 of the Customs Valuation (Determination of
Value of Imported Goods) Rules, 2007.
(ii)
I re-determined the assessable value as Rs. 14,25,462/- for the goods other than
counterfeit goods (i.e. Unbranded Shoes as per Panchnama dated 27.02.2018 (which are
identified as shoes of adidas brand on the basis of three strips vide technical report dated
14.03.2018 submitted by authorized representative of M/s Adidas ad on the basis of which
they claimed their IPR), Logo of Horse on shoes and Man Printed on Shoes (regarding which
M/s Pume Se has claimed its IPR through its authorized representative vide its technical
report dated 21.03.2018) imported vide Bill of entry No. 4927337 dated 24.01.2018, under
Section 14(1) of the Customs Act, 1962 read with Rule 5 & Rule 7 of the Customs Valuation
(Determination of Value of Imported Goods) Rules, 2007.
(iii)
I order for confiscation of the goods other than counterfeit goods (i.e. Unbranded
Shoes as per Panchnama dated 27.02.2018 (which are identified as shoes of adidas brand on
the basis of three strips vide technical report dated 14.03.2018 submitted by authorized
representative of M/s Adidas and on the basis of which they claimed their IPR), Logo of
Horse on shoes and Man Printed on Shoes (regarding which M/s Puma Se has claimed its IPR
through its authroised representative vide its technical report dated 21.03.2018) valued at
Rs. 14,25,462/- covered under Bill of Entry No. 4927337 dated 24.01.2018 under Section
111(l) & (m) of the

Customs Act, 1962. However, I give an option to the importer to redeem the said
goods i.e. Shoes Max (Mentioned on Shoes), Shoes “Mark AIR” , Shoes (Logo of
“Nike Presto”) on payment of redemption fine of Rs. 15000/- under Section 125(1) of
the Customs Act, 1962.
(iv)
I confirm the consequential Customs Duty amounting to Rs. 3,93,133/- in respect of
the goods other than counterfeit goods (shoes bearing the brand name “Adidas and Puma)
imported vide Bill of Entry No. 4927337 dated 24.01.2018 (as discussed above against the
importer, M/s Sheikh & Mahajan LLP 786, ground Floor, Gali No. 6A, Zakir Nagar, Okhla,
New Delhi (IEC-ADJFS8130M) under Section 28(1) of the Customs Act, 1962. I order for
recovery of confirmed Customs duty of Rs. 3,93,133/- in respect of the goods other than
counterfeit goods (Shoes bearing the brand name “Adidas & Puma) under Section 28 of the
Customs Act, 1962 from the importer.
(v)
I impose a penalty of Rs. 3,93,133/- on M/s Sheikh & Mahajan LLP 786, ground
Floor, Gali No. 6A, Zakir Nagar, Okhla, New Delhi (IEC- ADJFS8130M), the importer under
section 114(A) of the Customs Act, 1962 with an option that the importer shall be eligible for
reduced penalty as prescribed under Section 114A, subject to compliance therein.
(vi)
I order for absolute confiscation of the counterfeit goods (i.e. unbranded Shoes as
per Panchnama dated 27.02.2018 (which are identified as shoes of adidas brand on the basis
of three strips vide technical report dated 14.03.2018 submitted by authorized
representative of M/s Adidas and on the basis of which they claimed their IPR), Logo of
Horse on shoes and Man Printed on Shoes (regarding which M/s Puma Se has claimed its IPR
through its authorized representative vide its technical report dated 21.03.2018) collectively
valued at Rs. 72,29,117/- covered under Bill of Entry No. 4927337 dated 24.01.2018, under
Section 111(d) & (l) of the Customs Act, 1962 read with IPR (Imported Goods) enforcement
Rules, 2007.
(vii)
I impose a penalty of Rs. 220000/- on M/s Sheikh & Mahajan LLP 786, ground Floor,
Gali No. 6A, Zakir Nagar, Okhla, New Delhi (IEC- ADJFS8130M), the importer under section
112 of the Customs Act, 1962 however the importer shall be eligible for reduced penalty as
prescribed under Section 112, subject to compliance therein.”

12.

On appeal, the Commissioner (Appeals) passed the impugned order

upholding the above order of the Additional Commissioner. The appellant has filed
this appeal assailing the impugned order on the following nine grounds:
(i)

None of the goods imported by the appellant under subject bill of

entry are prohibited, in terms of Section 11 of the Customs Act, 1962 read
with Rule 6 of IPR Rules ibid, which provides that for being deemed
prohibited under section 11 of Customs Act, 1962, the right holder needs
to

obtain registration from the Commissioner and after registration, if on
examination, it is found that alleged goods are infringing the right of
right holder, the goods shall be deemed as prohibited. In the instant
case, it is evident from the report of Assistant Commissioner, which
has been quoted by the learned Original Authority at page No. 8 of the
order in original (which is placed at page No. 185 of the paper book),
wherein in the chart at serial No. 4 & 5, it is mentioned that logo of
Horse on shoes and logo of men printed is not registered with customs.
Since the goods of these two brands are not registered with the
Customs, in terms of Rule 6 of IPR Rules read with Rule 11 of Customs
Act, 1962, the goods are not prohibited and, thus, the seizure,
confiscation, imposition of penalty upon the goods and demand of duty
is illegal and liable to be set aside.
(i) The confiscation of goods under section 111(d) & (m) of the Customs
Act, 1962 is illegal, as there is no mis- declaration of either description of
goods, brand and value.
(i) The rejection of value of the impugned goods under section 14 of the
Customs Act, 1962 is illegal as value can be rejected only in exceptional
circumstances, as defined under Section 14 such as when the buyer and
seller are related, price is not the sole consideration and there is no sale. In
the instant case, none of the factors exists.
(iv)

Re-determination of assessable value under section 14(1) of the

Customs Act, 1962 is arbitrary and illegal, as in

accordance with section 14, the assessable value with the transactional
value and the appellant has declared the transactional value paid by
him, as mentioned in the invoice issued by the shipper/overseas
supplier and the officers of preventive did not produce any document
justifying that the appellant has paid any amount over and above the
transaction value to the shipper/supplier of the subject goods, onus to
prove under valuation is upon the revenues, which is a settled law.
(v)

The confiscation of goods cleared on higher assessed value (upon

which the duty has been paid by the appellant at enhanced rate, as the
goods would have been destroyed and decayed, which is the case with the
balance goods which are absolutely confiscated by the learned Original
Authority, as per the inspection done by the appellant of the goods at
Warehouse, where the goods have been warehoused pending clearance) is
illegal, arbitrary, contrary to the provisions of section 111(d) & (m) of the
Customs Act, 1962.
(vi)

The absolute confiscation of goods having men mark, horse mark and

three strips is illegal, as these two marks are not registered with the
customs, as per the report of D.C. Customs and are not prohibited, in terms
of Rule 6 of IPR Rules read with section 11 of Customs Act and similarly the
three stripped mark is a free mark, not the mark of Adidas. The Adidas mark
contains word “Adidas” (word) and logos, three stripes and “Trefoil”.

(vi)

Imposition of redemption fine of Rs. 15,000/- under section 125(1)

and penalty of Rs. 3,93,133/- upon the goods under section 114A of the
Customs Act, 1962 is illegal and arbitrary, as there is no violation of IPR and
Section 14 of Customs Act, 1962 and Valuation Rules, by the appellant.
(vi) Without prejudice to the contentions and rights of the appellant,
imposition of penalty under section 112 of the Customs Act, 1962 is contrary
to the provisions of proviso 5 of Section 114A of the Customs Act, 1962,
which itself provides that where any penalty has been levied under section
114A, no penalty shall be levied under Section 112 or 114.
(ix)

The impugned order in original and order in appeal are liable to be

set aside, in terms of order passed by this Tribunal (Mumbai Bench) in case
of SRK Enterprises Vs. Commissioner of Customs (Imports) Nhava Sheva,
2012 (280) ELT 264 (Tri.-Mum.), wherein this Tribunal observed that “since
the timeline prescribed in IPR Rules has not been followed (relying upon
judgment of Landom Distributors Pvt. Ltd. (Madras High Court), provisions
of IPR Act and Rules inapplicable).”

13.

Learned Departmental Representative supports the impugned order. On the

first and sixth arguments of the appellant, learned Departmental Representative
submits that the shoes in question not only had the logos of the horse and the man
but also included with device mark "FORM strip" and Trefoil besides Puma on the
flap

of the shoes and thereby infringed the IPR of Puma and Adidas and were
counterfeit goods. They violated the IPR of the right holder and Puma. He
submitted that the Delhi High Court has, in the case of Puma Se & Anr Vs.
Footwear (Klick) India Pvt. Ltd. & Ors. in CS (OS) 2518/2015 dated
24.8.2012 held that the device mark Form strip Puma, and marks are
registered marks of Puma besides catalog and the word Puma. Further, in
PUMA SE & ANR Vs. Dashmesh Footwear & Ors CS (COMM)
43/2015 dated 17.12.2015 also the High Court of Delhi concluded that the
form strip logo of Puma is registered in India and the right holders of the
same. It is, therefore, his submission that merely because the shoes also had
the men face and horse on them it does not make a difference as long as they
are violating/infringing some right of trade mark holder which they did.
Therefore, the goods were prohibited goods in terms of Section 11 of the
Customs Act read with Rule 6 of the IPR Rules. Similarly, he submits that the
three strips are the trademark of Adidas and the right holders had registered
trademark Adidas and logos three stripes, trefoil and three bars has belonging
to it with the Customs under the IPR Rules. He relies on the judgment of
High Court of Delhi in CS(COMM) 1269/2018 and IA 16629/2018
dated 14th May 2019. Learned counsel for the appellant relies on the
Judgment of the General Court of the European Union Press Release
no. 76/19 in case T-307/17 adidas AG vs EUIPO in which it was held
that „ adidas does not prove that the mark has acquired, throughout the
territory of the EU, distinctive character following the user which had made
if three parallel equidistant stripes of

identical width, applied on the product in any direction‟ . For this reason
also the goods which were confiscated were deemed to be prohibited goods
under Section 11 of the Customs Act. With respect to the second submission,
that the confiscation under Section 111(b) & (m) of the Customs Act is illegal
and that there is no mis-declaration of either description of the goods brand
or value, learned Departmental Representative submits that the misdeclaration was evident and was admitted to by the appellant themselves.
Initially when the discrepancies were noticed, summons were issued to Shri
Asif Farooque, the Director of the appellant firm who, in his statement before
the Customs officers, explained that the shoes with the flap bearing brand
names Nike and Puma and logo Adidas do not belong to him at all. He further
said that he had contacted his Chinese supplier and confirmed that the labour
has dispatched the wrong shoes accidently and they do not belong to him. In
fact, he said that he is trader in unbranded shoes. The Bill of Entry mentions
“non- popular brands”. At no point of time has he asserted that he has
declared the goods which were imported. What has declared in the Bill of
Entry was clearly different from what was imported. Shri Farooque also
agreed that the MRP was not properly embossed and said the same would be
got done on the shoes. Since the description of the goods was different from
those that of imported, Shri Farooque suggested that a joint market survey to
ascertain the price of the goods. This was the statement by Shri Farooque,
Director of the appellant. Another Director of the appellant, Shri Rajeev
Kumar Jaiswal also accepted that the goods were mis-declared in terms of
value and description

and undertook to pay the differential duty fine and penalty voluntarily, if any,
imposed by the Department. He also waived requirement of show cause
notice as also the opportunity of personal hearing as in this case as “all
relevant details have already been explained to them and he understood the
same” and requested to dispose of the case. These statements have not been
retracted. What has been admitted need not be proved although in this case it
has also been proved through the reports of the right holders. The appellant
has not taken the stand that there was no mis-declaration before the original
authority and has on the contrary admitted to the same during the
adjudication proceedings. Therefore, the assertion of the learned Counsel that
there was no mis-declaration in terms of section 111(d) & (m) is without any
force.

14.

With respect to the third and fourth ground of the appeal that the

transaction value should be accepted and the assessable value of the goods should
not have been re-determined, learned Departmental Representative points to the
fact that the goods declared in the invoice and the Bill of Entry were different from
the goods which were imported. The nature, quantity and description of goods were
different. The appellant has agreed that they were different. There is nothing on
record to show that this statement was made under any threat or coercion. In fact,
the appellant has sought clarification from its supplier from China and confirmed
that wrong goods have been sent to them. Therefore, a question arose as to how to
value the goods which were actually imported. The

appellant himself has suggested that a joint market survey should be
conducted to ascertain the market price of the goods which accepted and the
assessable value may be deduced from it. Thereafter, the appellant
participated in the market survey along with officers and the market prices of
the goods were determined. From the market prices the retailer‟ s margin @
15% and then the importers margin @ 15% was deducted. A further 5% was
deducted as post importation expenses importer would have been incurred.
After these deductions what was left was taken the cum- customs duty price of
the imported goods and the assessable value was worked backward it. The
entire valuation was a joint exercise by the Department and the importer
appellant. The appellant did not contest the valuation at the time of
adjudication also. Therefore, the argument that the transaction value should
be accepted as the assessable value has no force whatsoever especially when
the assessee has accepted that what was imported were different from what
were declared and further clarified from its overseas supplier and confirmed
that wrong goods were imported which they had not ordered due to some
supplier's end. On the fifth ground that the confiscation of the goods cleared
on higher assessable value is illegal, arbitrary and contrary to the provisions,
learned Departmental Representative submits that Section 111(d) provides for
confiscation of any goods imported contrary to any provisions imposed by or
under Customs Act or any other law for the time being for in force. Section
111(m) provides for confiscation of goods which do not correspond in value or
in any other particular with the entry made under Customs Act. The entry

in question is the Bill of Entry filed by the appellant. Admittedly, the goods do
not confirm to the description. As per the report of the right holders given
after examination of the imported goods, the goods infringe the Intellectual
Property Rights of the right holders. Therefore, as per Rule 6 of the IPR Rules
read with Section 11 of the Customs Act they are prohibited goods. Therefore,
confiscation both under Section 111(d) and 111(m) is valid and proper. With
respect to the seventh ground that imposition of redemption fine and penalty
under the Customs Act is illegal and arbitrary, learned Departmental
Representative submits this submission has no force because not only did the
goods not correspond in description but also in value. Therefore, the
confiscation under Section 111 is correct and as also the option of allowing
redemption of the goods non-IPR violating goods under Section 125(1). He
also supports the imposition of penalty under Section 114A of the Act.
Learned Departmental representative conceded on the eighth ground that
simultaneous penalty cannot be imposed under Section 112 and 114A. On
ninth ground that the right holders had not joined the proceedings in time
i.e., within ten days of the detention of the goods and, therefore, the entire
process is vitiated, learned Departmental Representative submits that the
records demonstrate that the goods were initially seized under a Panchnama
on information regarding mis-declaration. Thereafter on the appellant's
request, the goods were allowed to be warehoused and they were reexamined. On re-examination it found that the goods had marks which may
lead to infringement of IPR of the right holders. A reference was made to the
Deputy Commissioner (IPR

Cell) and he confirmed that Nike, Puma and Adidas were already registered
with the Customs Department and therefore, they held registrations under
Rule 4 of the IPR Rules. When letters were written to three right holders they
responded immediately and joined the proceedings. The argument of the
learned Counsel that the right holders should have immediately filed a bond
in respect of this consignment is not correct because the rule nowhere
requires that a bond should be executed within ten days. It only requires the
right holder to join the proceedings within 10 days and they did. This
assertion of the learned Counsel is not supported by the rule. The argument of
the learned Counsel with respect to the proceedings was that clearance of the
imported goods was suspended by the Deputy Commissioner on his own
initiative and therefore, this case is covered by Rule 7 (1)(b) is not correct. A
plain reading of the Rule 7 says that Rule 7(1)(a) deals with cases where the
right holder is already registered. Rule 7(1)(b) deals with cases where the
right holders are not registered. In this case, the right holders have already
been registered. If they were not registered, they would have had to fulfill the
obligations under Rule 3 and Rule 5 and get registered under Rule 4 and
these obligations would have to be fulfilled within five days of suspension of
the clearance of the goods. The present case is not covered by these provisions
because right holders were already registered. Therefore, he submits that
there is no force in the submissions of the learned Counsel and his appeal
may be rejected.

15.

We have considered the submissions on both sides. The issues to be decided

in this case are:
i)

Were the goods which were confiscated absolutely prohibited goods
under Section 11 of the Customs Act read with Rule 6?

ii)

Were the goods seized by the Deputy Commissioner on his own initiative
under Rule 7(1)(b) or on the basis of a registered right holder under Rule
7(1) (a)?

iii)

Have the Right Holders joined the proceedings within the time frame set
out in the Rules or not and consequently are the proceedings vitiated as
asserted by the appellant?

iv)

Was the rejection of the declared value of the impugned goods under
section 14 of the Customs Act, 1962 correct?

v)

Was the re-determination of assessable value under section 14(1) of the
Customs Act, 1962 correct?

vi)

Was the confiscation of goods under section 111(d) & (m) of the Customs
Act, 1962 correct?

vii)

Was the absolute confiscation of goods having men mark, horse mark
and three stripes is illegal, as these two marks were not registered with
the customs but which also had the three stripes and “Trefoil” mark?

viii)

Was imposition of redemption fine of Rs. 15,000/- under section 125(1)
and penalty of Rs. 3,93,133/- upon the goods under section 114A of the
Customs Act, 1962 correct?

ix)

Was the simultaneous imposition of penalty under section 112 and 114
valid?

16.

On the first question, the assertion of the learned counsel is that the import

of the impugned goods were not prohibited in terms of Section 11 read with Rule 6
because as per the Report of the Deputy Commissioner (IPR Cell) itself, the „Man‟
and „Horse‟ logos used on the shoes were not registered with the customs. When
the logos themselves were not registered, there cannot be an IPR with respect to
these two logos. According to Rule 6, once the IPR is registered, import of goods
which infringe the IPR is deemed to be prohibited under Section 11. Learned
Departmental Representative submits that the goods have not been confiscated for
having the logos of „Horse‟ and „Man‟ but because they also had the logos of
"FORM strip" besides Puma on the flap of the shoes. Once the IPR of Puma is
violated, it does not matter if the shoes also have some other marks such as Horse
and Man. We find that Rule 6 of the IPR reads as follows:
6. Prohibition for import of goods infringing
intellectual property rights.- After the grant of the
registration of the notice by the Commissioner on due
examination, the import of allegedly infringing goods into India
shall be deemed as prohibited within the meaning of Section 11
of the Customs Act, 1962.

17.

What is to be examined is whether or not any registered IPR have been

infringed and if so, the import of the goods is prohibited and not otherwise. The
goods have some non-registered logos and trademarks and also have certain
registered IPR on them. A plain reading of Rule 6 shows that import of goods is
prohibited if the registered IPR is violated and it does not make any exception to
goods which also have some other logos. It is immaterial how many logos are on
the goods. If they violate any IPR, their import is

prohibited, and not otherwise. In this case, the shoes with Man and Horse
logos also had device mark "FORM strip" besides Puma on the flap of the
shoes. The Delhi High Court has in the case of Puma Se held that the device
mark Form strip Puma, and marks are registered marks of Puma besides
catalog and the word Puma. Further in PUMA SE also the High Court of
Delhi concluded that the form striped logo of Puma is registered in India and
the right holders of the same. We find that the impugned goods have,
therefore, violated the IPR and the import of these goods was, therefore,
prohibited under Rule 6 read with Section 11.

18.

Learned counsel for the appellant also argued that the goods were detained

by the Deputy Commissioner on his own initiative and therefore, the proceedings
fall under Rule 7(1) (b) and the Right holders should have fulfill their obligations
within five days and since they have not, the goods should have been released. Rule
7 reads as follows:
7. Suspension of clearance of imported goods.-

(1)(a) Where the Deputy Commissioner of Customs or Assistant
Commissioner of Customs, as the case may be, based on the
notice given by the right holder has a reason to believe
that the imported goods are suspected to be goods
infringing intellectual property rights, he shall
suspend the clearance of the goods.
(b) The Deputy Commissioner of Customs or Assistant
Commissioner of Customs , as the case may be, may, on his
own initiative, suspend the clearance of goods , in
respect of which he has prima-facie evidence or
reasonable grounds to believe that the imported goods
are goods infringing intellectual property rights.
(2)
The Deputy Commissioner of Customs
Commissioner of Customs , as the case may

or

Assistant

be, shall immediately inform the importer and the right holder
or their respective authorised representatives through a letter
issued by speed post or through electronic mode of the
suspension of clearance of the goods and shall state the reasons
for such suspension.
(3)

Where clearance of the goods suspected to be infringing
intellectual property has been suspended and the right holder or his authorised
representative does not join the proceedings within a period of ten working days from the
date of suspension of clearance leading to a decision on the merits of the case, the goods
shall be released provided that all other conditions of import of such goods under the
Customs Act, 1962, have been complied with:

Provided that the above time-limit of ten working days may be
extended by another ten days in appropriate cases by the
Commissioner or an officer authorized by him in this behalf.
(4)
Where the Deputy Commissioner of Customs or Assistant
Commissioner of Customs, as the case may be, has suspended
clearance of goods on his own initiative and right holder does not
give notice under rule 3 of the Rules or does not fulfill the obligation
under Rule 5, within five days from the date of suspension of
clearance, the goods shall be released provided that all other
conditions of import of such goods under the Customs Act, 1962,
have been complied with.
(5)
Where the clearance of goods has been suspended, customs
may, where it acts on its own initiative, seek from the right holder
any information or assistance, including technical expertise and
facilities for the purpose of determining whether the suspect goods
are counterfeit or pirated or otherwise infringe an intellectual
property right.
(6)
Where the Deputy Commissioner of Customs or Assistant
Commissioner of Customs, as the case may be, has suspended
clearance of goods on his own initiative and right holder has given
notice under rule 3 of the Rules and fulfilled the obligations under
Rule 5, but , the right holder or his authorised representative does
not join the proceedings within a period of ten working days from the
date of suspension of clearance leading to a decision on the merits of
the case, the goods shall be released provided that all other
conditions of their import under the Customs Act, 1962, have been
complied with:
Provided that the above time- limit of ten working days may be
extended by another ten working days in

appropriate cases by the Commissioner or an officer authorized
by him in this behalf.
(7)
In the case of perishable goods suspected of infringing
intellectual property rights, the period of suspension of release shall
be three working days which may be extended by another four days
subject to the satisfaction of the Commissioner or the officer
authorized by him in this behalf that such extension shall not affect
the goods.
(8)
Notwithstanding anything contained in these Rules, in the
case of suspension of clearance of perishable goods on the basis of
notice of the right holder or his authorized representative, the right
holder or his authorized representative shall join the proceedings as
required under these Rules within three working days or the
extended period as provided in sub-rule (7) and in case of suspension
of clearance of perishable good by the Deputy Commissioner of
Customs or Assistant Commissioner of Customs, as the case may be,
on his own initiative, the right holder shall give notice, execute a
bond and join the proceedings as required under these Rules within
three working days or the extended period as provided in sub-rule
(7), as the case may be, failing which the goods shall be released.
(9)
If within ten working days or the extended period under subrule (6), as the case may be, and within three working days or the
extended period as provided in sub-rule (7) of this rule in the case of
perishable goods, the right-holder or his authorized representative
joins the proceedings, the Deputy Commissioner of Customs or
Assistant Commissioner of Customs , as the case may be, having
reasons to believe that the goods are goods infringing intellectual
property rights and liable to confiscation under section 111 (d) of the
Customs Act, may seize the same under section 110 of the Customs
Act.
19.

Rule 7(1) (a) deals with cases where the suspension of clearance where the

Deputy Commissioner or Assistant Commissioner has reason to believe that the
goods are infringing IPRs and suspends clearance of the goods. Within 10 days of
suspension of the clearance, the Right holder has to join the proceedings as per Rule
7(3). These provisions apply to cases there is already a Right Holder who is
registered with the Customs.

20.

Rule 7(1) (b) empowers the Deputy Commissioner or Assistant Commissioner

to suspend clearance on his own initiative; thereafter, Rights holder has to give a
notice under Rule 3 and fulfill the obligations under Rule 5 within five days. Rules 3
and 5 deal with the procedure for registration of the IPR of the Rights holder.

21.

Thus, Rule 7(1)(b) deals with cases where the IPR has not been registered

with the Customs and in such a case, the Rights holder has to give notice and fulfill
obligations for registration within five days. On the other hand, Rule 7(1)(a) deals
with cases where the Rights have already been registered with the Customs and in
cases of suspension of clearance, the Rights holders have to join the proceedings
within ten working days. In this case, the clearance of the goods was suspended on
receiving information regarding some mis-declaration and on the request of the
appellant, the goods were warehoused and thereafter a Panchnama was drawn
after detailed examination which revealed that the goods had also logos of popular
brands. When the matter was referred to the Deputy Commissioner (IPR cell), he
confirmed that the logos were registered with the Customs. Thereafter, the goods
were seized. As the seizure of the goods and suspension of the clearance was based
on the IPR already registered with the Customs, it is covered under Rule 7(1)(a) and
not under Rule 7(1)(b). Therefore, the assertion of the learned counsel that the

clearance of the goods was suspended by the Deputy Commissioner on his
own initiative is not correct.

22.

The next question is whether the Rights Holders have joined the proceedings

within the time set out in the Rules or not and consequently have the proceedings
been vitiated. On 5.3.2018 officers sent letters to Nike and Adidas and their
representative joined the proceedings the same day. On 6.3.2018 officers sent a
letter to PUMA and in reply, they sent a letter on 7.3.2018 and joined the
proceedings. Learned Counsel‟s submission is that they have not executed a
consignment specific bond with the Customs within ten days. We find Rule 7(3)
requires the Rights holders to join the proceedings within 10 days. It does not
require any bond to be executed within 10 days. Once they join the proceedings,
they can examine the goods, take samples for detailed examination and report back
as to which of the goods have violate their IPRs and why. The question of execution
of a bond comes thereafter. There is no requirement of execution of a consignment
specific bond within 10 days in Rule 7(3) and we cannot read into it words which do
not exist. We, therefore, find that the Rights Holders have joined the proceedings
within the time of ten days and the proceedings are NOT vitiated on this ground.

23.

The next question is whether the rejection of the declared value of the

impugned goods under section 14 and its re- determination was correct. After
examining the goods, the Customs officers summoned the appellant. Shri
Farooque, Director of the

appellant appeared and gave a statement accepting that the goods which were
imported do not match with the description in the documents. He also
contacted his Chinese supplier and confirmed that the goods were sent by
mistake of labour at the suppliers‟ end. Since the goods which were imported
were different from those which were declared in the Bill of Entry and in the
invoice, the question arose as to how to assess the value of the goods. Shri
Farooque suggested that a joint market survey be conducted to determine the
market price and the assessable value can be deduced from it. On his
suggestion, a joint market survey was conducted by the Customs officers and
Shri Farooque and the market price of the imported goods was determined.
From this market price, 15% was deducted as the Retailer‟ s margin and a
further 15% was deducted as the importer‟ s margin. Another 5% was
deducted towards the post-importation costs which the importer would have
to incur. The price after these deductions was reckoned as the cum-duty price
and the assessable value was calculated therefrom. We find no force in the
argument of the learned counsel that the transaction value should have been
accepted because:
a)

According to the Director of the appellant Shri Farooque, the goods

which were imported were not the same as were declared in the documents
and they were sent by mistake. Evidently, if the goods are different, the
value should be different too.
b)

Shri Farooque himself suggested that the value can be determined

through a joint market survey and the

department accepted the suggestion and thereafter he participated in
the survey.
c)

Deductions have been made on account of retailer‟s margin,

importer‟s margin, post-importation costs from the market price and what
was left after these deductions was taken as cum-duty price and the value
calculated backwards.
d)

There is nothing on record to show that Shri Farooque gave the

statement under duress.
e)

After the entire exercise, another Director of the appellant firm, Shri

Rajeev Jaiswal gave in writing that he fully understood the case and waived
the requirement of SCN and personal hearing and asked for an order.
f)

Having accepted that the imported goods were different from those

in the documents and having confirmed from its overseas supplier and
clarified that the goods were sent by mistake and having suggested that
value may be determined through a joint market survey and having
participated in such a survey and having never contested the value at the
time of adjudication, the appellant cannot now turn back and fault the
Revenue for accepting the appellant‟s own suggestion and thereafter
determining the assessable value of the goods through a joint survey along
with the appellant.
24. We, therefore, find no force in the submission of the counsel that

the invoice value should have been accepted as the assessable
value without re-determining through the deductive method.

Confiscation of goods under section 111(d), (l) & (m) of the
Customs Act

25.

In the order of the original authority upheld by the impugned order, goods

other than the counterfeit goods were confiscated under section 111(l) and (m) and
the counterfeit goods were confiscated under section 111(d) and (l) of the Act. This
section reads as follows:
SECTION 111. Confiscation of improperly imported
goods, etc. - The following goods brought from a place outside
India shall be liable to confiscation:
……..
(d) any goods which are imported or attempted to be imported
or are brought within the Indian customs waters for the purpose
of being imported, contrary to any prohibition imposed by or
under this Act or any other law for the time being in force;
…..
(l)
any dutiable or prohibited goods which are not included or
are in excess of those included in the entry made under this Act, or in
the case of baggage in the declaration made under section 77;
….
(m) any goods which do not correspond in respect of value or in
any other particular with the entry made under this Act or in the case
of baggage with the declaration made under section 77 in respect
thereof, or in the case of goods under transhipment, with the
declaration for transhipment referred to in the proviso to sub-section
(1) of section 54;
……..

26.

As far as the goods infringing the IPR (counterfeit goods) are concerned,

once they are found to have violated the Rights of the rights holder, as per Rule 6,
they become prohibited goods under section 11 of the Customs Act, 1962. Section
111(d) squarely applies to prohibited goods which are imported. It was also evident
that these goods were not included in the entry made in the Bill of

Entry. In fact, Shri Farooque, Director of the appellant firm has, after
checking with his overseas Chinese supplier, confirmed that the goods were
not even ordered by them and were sent by mistake of the labourers.
Therefore, confiscation of these goods under section 111(l) in the order of the
original authority affirmed in the impugned order is correct and proper.

27.

As regards the goods which were not found to infringe any IPR, the same

were found to be of not the value which was declared. Their value was reassessed
as per the suggestion of Shri Farooque, Director of the appellant firm through a joint
market survey. Therefore, these goods were correctly confiscated under section
111(l) and (m).
28.

We find that the goods were not seized for having marks of Man and Horse

but were confiscated for also having other marks such as Trefoil and three stripes
and Puma written on the flaps. Learned Departmental Representative relied on the
judgments of Delhi High Court in PUMA SE (supra) to assert that the Form Strip is
the registered trade mark of PUMA. He relies on the judgment of Delhi High Court in
the case of Adidas (supra) to assert that trefoil is the registered trade mark of
Adidas. Learned counsel relies on the judgment of the General Court of EU to assert
that three parallel lines in any direction are not the registered trade mark of Adidas.
It is his assertion that unless the shoes also have Adidas written on them, they have
not violated the IPR. We find that the ratio of the judgment of the jurisdictional Delhi High
Court is binding on this bench and the judgment of the General Court of EU is, at best,
persuasive. We also find that under consideration in the judgment of the General Court of
EU were, three vertical parallel lines as indicated in the judgment and under consideration
was whether three equidistant parallel lines in any direction are the registered trade mark
of Adidas. In the photographs of the shoes produced by parties before us, the three lines
are not vertical lines but are at an angle as is well-known on the Adidas shoes. For these
reasons, we are convinced that the judgment of the General Court of EU will apply to this
case. So long as the IPR of another person are violated, it does not matter even if they
contain some unregistered trade marks. We find in favour of the Revenue on this count.

29.

The impugned order has upheld the order of the original authority whereby

he confiscated goods (other than counterfeit goods) valued at Rs. 14,25,462/under section 111(l) and (m) of the Customs Act and allowed their redemption on
payment of a fine of Rs. 15,000/- which is about 1% of the value. Given the facts and
circumstances of the case, we find this reasonable and find no reason to interfere
with this redemption fine.

30.

Penalty of Rs. 3,93,133/- has also been imposed under section 114A of the

Customs Act and penalty of Rs.2,20,000/- has been imposed under section 112. We
find that these two sections are mutually exclusive by virtue of the fifth proviso to
Section 114A which reads as follows:
SECTION 114A. Penalty for short-levy or non-levy of
duty in certain cases. - Where the duty has not been levied or
has been short-levied or the interest has not been charged or
paid or has been part paid or the duty or interest has been
erroneously refunded by reason of collusion or any wilful misstatement or suppression of facts, the person who is liable to
pay the duty or interest, as the case may be, as determined
under sub-section (8) of section 28 shall also be liable to pay a
penalty equal to the duty or interest so determined:
……
Provided also that where any penalty has been levied under this
section, no penalty shall be levied under section 112 or section 114.

31.

Thus, imposition of both penalties is not sustainable. We, therefore, set

aside the penalty imposed under section 114A of the Customs Act.

32.

In view of the above, the appeal is partly allowed setting aside the penalty

imposed under section 114A and upholding the remaining part of the impugned
order.
(Order pronounced in court on 03/12/2021).
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08.05.2019 passed by the Commissioner of Customs (Appeals), New Custom House, Near IGI
Airport, New Delhi).

M/s Seville Products Limited Appellant
P.O. Box No. 54176
Dubai, UAE.

VERSUS
Commissioner of Customs

Respondent

(ICD-TKD), Exports
Tughlakabad, New Delhi.

APPEARANCE:
Shri Rachit Jain, Advocate for the appellant
Shri Y. Singh and Shri Rakesh Kumar, Authorised Representatives for the
respondent
CORAM:
HON’BLE MR. ANIL CHOUDHARY, MEMBER (JUDICIAL)
FINAL ORDER Nos. 52058-52059/2021
DATE OF HEARING: 09.06.2021
DATE OF DECISION: 07.12.2021
ANIL CHOUDHARY:
The issue in these appeals is whether the penalty under Section
112(a) of the Customs Act have been rightly imposed on the exporter company
(appellant), registered in Dubai, for their mal- practices in India through their
Agent located in India and working for them in India.
Appeal No.

C/51953/2019

C/52105/2019

Period

2012-13

2012-13

Order-in-Appeal

CC(A)CUS/D-II/ICD-TKDExp./134/2019-20
02.05.2019

dt.

CC(A)CUS/D-II/ICD-TKDExp./134/2019-20
dt.
08.05.2019

Order-in-original No.
Show
cause
notice F. No.
Penalties

2.

28/2016/R.R./J.C./Exp./ICD/TK D dt.
29.04.2016
DRI/MZU/F/60/2013-14/7629
dt.11.08.2014
by ADG, DRI,
Mumbai.
Rs.13,00,000/- u/s 112(a) of the
Customs Act, 1962.

31/2016/R.R./J.C./Exp./ICD/ TKD dt.
06.05.2016
DRI/MZU/F/54/2013-14/5600
dt.16.06.2014 by ADG, DRI,
Mumbai.
Rs.23,00,000/- u/s 112(a) of the
Customs Act, 1962.

Brief facts of the case are that several importers located in India were

importing confectionary items from the appellant – M/s Seville Products Limited, Dubai
and M/s Kelsen Group A/S, Denmark, were resorting to large scale under invoicing and
mis-declaration of transaction value, as well as Retail Sale Price (RSP) of the goods to
evade customs duty. The differential amount pertaining to the suppressed value was
being remitted by the importers to the overseas suppliers through non-banking
channels. As the issue in both the appeals is common and relates to the same
appellant, these are taken up for hearing and disposal. For the sake of convenience, we
take the facts of appeal No. C/A. No. 52105/2019.

3.

Revenue took up investigation and inspected the premises of one M/s

S.R. International (SRI in short) who are importing confectionary from the appellant,
having their office at Model Town, Delhi, a partnership firm having one of the Partners
as Shri Kewal Takkar. Also the office premises of Shri Prakash Menon who was the
Indian Representative of the exporter – M/s Seville Products Limited, Dubai and M/s
Kelsen Group A/S, Denmark. Search was also at residential premises of one Shri Srikant
Panda. Laptop/ computer hard disc and incriminating documents were seized.
Statement of various persons were recorded under Section 108 of the Act.

4.

Pursuant to investigation, it appeared to Revenue that SRI entered into

a conspiracy with the overseas suppliers namely M/s Seville Products Limited
(appellant), M/s Repensa A/S, Denmark and M/s Kelsen Group A/S, Denmark, to import
food items namely confectionary by mis-declaring the value as well as the RSP of the
goods with intention to clear the same without payment of appropriate customs duty.
As part of the modus operandi the overseas suppliers have been raising two sets of
invoices for each consignment – one of lower value, which was submitted to customs
for clearance and the other showing the actual value (which was the basis of settling

accounts between supplier and M/s SRI). While the lower amount as per the first
invoice was remitted through banking channel, the differential duty as per the second
invoice was handed over in cash to Shri Kaivan Balsara in the case of import from M/s
Repensa A/S, Denmark and M/s Kelsen Group A/S, Denmark and to Shri Prakash
Menon, the Indian Agent in the case of import from M/s Seville Products Limited,
Dubai. However, the overseas suppliers used to maintain statement of accounts (SoA) for
supplies made to M/s SRI, which was as per the actual (higher) value. It appeared that M/s SRI
have been mis-declaring the value of the items imported, in collusion with the suppliers with
intention to evade payment of appropriate custom duty.

5.

The value of the goods as declared in the Bills of Entry imported during

the period from 2009 to 2013 and the differential duty was compiled in Annexure „A‟,
differential duty, value etc. with respect to live consignment was compiled in Annexure
„B‟, data was compiled in Annexure „C‟ for goods imported by M/s SRI on the
allegation of mis-declaration and under valuation. The revaluation was done in terms
of Section 14(1) read with Rule 3(1) of Customs Valuation Rules, 2007 on the basis of
statement of account, maintained by the supplier companies showing the full and true
invoice value. The said details of account have been submitted by the exporters namely
M/s Seville Products Limited and M/s Kelsen Group A/S, Denmark. On being
confronted with the statement of account, Shri Kewal Takkar in his statement recorded
on 02.06.2014 admitted that the value reflected in the statement of account was
actual value. Thus, the actual value as per the statement of account is the transaction
value of the goods imported by M/s SRI and others detailed in Annexure „A‟ to „C‟ to
the show cause notice.
5.1

Further, it appeared that appropriate custom duty in respect of

goods imported and cleared was short levied by reason of collusion, wilful misstatement and suppression of facts and hence the same was recoverable by
invoking the extended period of limitation under Section 28 of the Customs Act,
alongwith interest. It appeared that M/s SRI has suppressed the value resulting
into short payment of custom duty of Rs. 42,69,464/-.

Further, it appeared that the importer – M/s SRI was required to declare and affix the
correct RSP on the confectionary goods imported by them, in terms of Legal Metrology
(Packaged Commodities) Rules, 2011 read with Export Import policy and ITC (HS) read
with para 2.2 of the Foreign Trade Policy. However, admittedly, the RSP was not affixed
on any of the packages of the goods imported, which have also been admitted by M/s
SRI – Kewal Takkar. Such violation of the provision also rendered the goods liable to
confiscation under Section 111(d) of the Customs Act.

Further, it appeared that M/s SRI entered into conspiracy with their overseas suppliers
through the Representative of the suppliers in India namely – Shri Kaivan Balsara in
case of import from M/s Repensa A/S, Denmark and M/s Kelsen Group A/S, Denmark
and through Shri Prakash Menon in case of import from M/s Seville Products Ltd.,
Dubai. It has further come out in the investigation that invoice for suppressed value
was received by the importers through normal channel and the second invoice for true
value / transaction value was received by hand by M/s SRI through Shri Kaivan Balsara/
Shri Prakash Menon. On the conclusion of the transaction the second invoice / parallel
invoice was destroyed by the parties to prevent detection. It was further admitted by
Shri Kewal Takkar, Partner of

M/s SRI that the Imported goods were undervalued by 65% to 75% of the actual
value, and also admitted that the differential value was paid in cash to the
Indian Representative. It further appeared that the parties in collusion with
each other have forged and falsified documents to evade custom duty.
6.

Shri Prakash Menon, Indian Representative of M/s Seville Products

Limited, Dubai in his statement recorded on 14.05.2017 inter alia stated that he was
looking after sales and marketing of M/s IFFCO, UAE, parent company of Tiffany Brand
and for M/s Seville Products Limited, Dubai which was a group company of IFFCO. M/s
Seville Products Limited have actually participated in the conspiracy for evading the
custom duty payable to the Government of India by forging and fabricating two
invoices for each consignment, one of lower value amount for custom clearances and
the second with actual value for account settlement. Further, M/s Seville Products
Limited and others have collected the differential duty through their Indian
representative in cash from the importers. Further, in the course of investigation M/s
Seville Products Limited submitted two sets of invoices and also submitted the
statement of account of M/s SRI as existing in their books through their representative
in India Shri Prakash Menon. Similarly, M/s Kelsen Group A/S, Denmark which also
includes Repensa A/S, Denmark (Group company) have also made similar admission of
colluding in suppressing the transaction value for exporting goods to India imported by
M/s SRI and others. Further, they have admitted the similar role in collecting the

differential value in cash from the importer(s) and have similarly submitted the
copies of the invoices and statement of account through their Indian
representative – Shri Kaivan Balsara and Srikant Panda. Accordingly, show
cause notice dated 16.06.2014 was issued proposing to reject the transaction
value and for re-determination of value as per the actual transaction value and
further demand of differential customs duty alongwith interest and proposal to
impose penalty on M/s S.R. International. Further, penalty was also proposed
under Section 112(a) of the Act on M/s Seville Products Limited (appellant), M/s
Kelsen Group A/S, Denmark and Shri Kaivan Balsara, and others.
7.

Under similar facts and circumstances in the other appeal, show cause

notice dated 11.08.2014 was issued by the DRI, Mumbai Zonal Unit, Mumbai proposing
to reject transaction value and re- valuing the same as per the actual value. Further,
demand of differential duty alongwith interest and also proposal for confiscation.
Further, penalty was also proposed under Section 112(a) and (b), Section 114A, 114AA
of the Act, on this appellant and others.
8.

The exporter – shipper M/s Seville Products Limited, Dubai was also

required to show cause why penalty be not imposed under Section 112(a) of the Act.

9.

The show cause notice dated 16.06.2014 was adjudicated vide order-in-

original dated 06.05.2016 on contest. The appellant M/s Seville Products Limited,
Dubai inter alia, among other grounds

urged that no penalty was imposable on them as the Customs Act, 1962 does not
have extra territorial jurisdiction/application. They also placed reliance on the
following rulingsi)
British India Steam Navigation Co. Ltd. Vs. Shanmughavilas Cashew Indus.-1990
(3) SCC 481
i)
Hi Lingos Co. Ltd. Vs. Collector of Customs -1994 (72) ELT 392, which have been
affirmed by Hon‟ble Supreme Court at 1997 (95) ELT A147,

ii)
147.

C. K. Kunhammed vs. Collector of Central Excise & Customs – 1992 (62) ELT

iv)

Bussa overseas & Properties Pvt. Ltd. Vs. C. L. Mahar -2004

(163) ELT 304, which is confirmed by the Apex Court, reported at 2004 (163)
ELT A160 (SC).

It was further urged that no penalty is imposable on M/s Seville Products
Ltd., as they have not done any act which rendered goods liable to confiscation
under Section 111 of the Customs Act, 1962.
10.

The Adjudicating Authority took notice that M/s SRI (importer) have

admitted the allegation and have settled their dispute before the Settlement
Commission, which include M/s SRI and its Partners, as well as Shri Kaivan Balsara,
being Settlement Commission Final Order No. F-2568-2577/Cus./2015-SC (DB) dated
30.10.2015.
11.

As regards this appellant, the finding has been recorded that the

appellant have violated the provisions of the Customs Act, 1962, through their
representative in India – Shri Prakash Menon. The said representative has produced
documentary evidences, produced or forged by the appellant exporter. Further, the
exporting company have colluded with the importers in India through their

Indian representative and have further collected the differential amount of
suppressed transaction value in cash, through their representative. Further, the
representative has transmitted such amount collected in cash from the importer
through non-banking channel (hawala). Thus, the appellant company have
played an active role by colluding with the importers in India in evasion of
customs duty, payable in India. Further, the appellant company have knowingly
colluded and thus abetted with the importers in India in suppressing the
transaction value for evasion of custom duty. The appellant have knowingly
provided two sets of invoices and thus have abetted in violation of the provisions
of Section 111 and other provisions of the Customs Act, rendering the goods
liable for confiscation and thus penalty under Section 112(a) of the Customs Act
was attracted.
12.

So far the issue of jurisdiction raised by the appellant, it is held in the

impugned order that the appellant was having their representative in India – Sh.
Prakash Menon, and the appellant was actively present in India through the said agent,
and have colluded with the importers in evading the customs duty. The appellant
company booked orders from the Indian importers and further co- ordinated with the
exporting company in Dubai right from the stage of booking orders and thereafter
collecting the differential amount of transaction value. It has been further found that
the appellant company was active in India through its representative Sh. Prakash
Menon, in the whole modus-operandi for evading the customs duty.

Further, in terms of Section 147(3) of the Customs Act, which stipulates that
“when any person is expressly or impliedly 81uthorized by the owner, importer
or exporter of any goods to be his agent in respect of such goods for all or any of
the purposes of this Act, such person shall, without prejudice to the liability of
the owner, importer or exporter, be deemed to be the owner, importer or
exporter of such goods for such purposes including liability therefor under this
Act”. Thus, penalty can be imposed on the foreign company through their Indian
representative, Sh. Prakash Menon. Accordingly, the Joint Commissioner
imposed penalty of Rs. 23 lakhs on the appellant company through their Indian
representative Sh. Prakash Menon under Section 112(a) of the Customs Act,
1962.
13.

Being aggrieved, the appellant filed the appeals before the ld.

Commissioner (Appeals) who vide the impugned orders-in- appeal dated 08.05.2019 &
02.05.2019 have been pleased to dismiss the appeal upholding the orders-in-original.
14.

Being aggrieved, the appellant is before this Tribunal inter alia on the

ground that imposition of penalty is bad as the Customs Act, 1962, during the relevant
period did not have extra territorial application. It is further urged that as the importer
– M/s SRI have settled the dispute of differential duty etc. before the Settlement
Commission, this appellant being a co-noticee is also entitled to the benefit, and their
case is deemed to have been settled. For this proposition, reliance is placed on the
ruling of this Tribunal in the case of S.K. Colombowala vs. CC -2007 (220) ELT 492
(Tri. Mum.)

wherein this Tribunal held, once the case is settled before the Settlement
Commission in its entirety, then such a case cannot be adjudicated qua other conoticee. This Tribunal observed that for the reason that once the case/ dispute is
settled by the Settlement Commission it is settled in its entirely the case against
all the co- noticees once the order of settlement is passed in respect of the
person entitled to file an application before the Settlement Commission and
accordingly penalty imposed on the co-noticees cannot be sustained and set
aside. This ruling was further followed by the Tribunal in Windoors (India)
vs. CC -2009 (246) ELT 345 (Tri. Mumbai). It is also urged that the
Commissioner (Appeals) have erred in not following the Larger Bench ruling
in the case of
S.K. Colombowala (supra) but have erroneously relied on the ruling in
K.I. International vs. CC – 2012 (282) ELT 67 relying on the ruling of
Hon‟ ble Supreme Court in S.P. Chengalvaraya Naidu vs. Jagannath
(1994) 1 SCC 1. Further reliance is placed on subsequent ruling in the case of
CC vs. Mahendra Kumar Dharewala -2016 (340) ELT 727. Further,
urges that penalty cannot be imposed on the appellant in terms of Section 147(3)
of the Customs Act. Reliance is placed on the ruling of this Tribunal in
Collector vs. Jain Exports -1990 (46) ELT 147 (Tri.), wherein it has been
held that the scope of Section 147 cannot be extended beyond the Customs Act.
Further, urged that penalty is not imposable on the appellant under Section
112(a) of the Customs Act as the goods have already been cleared for home
consumption. Further, urges that imposition of penalty under Section 112(a)
is

incorrect since the appellant did not do any act or omission in respect of the
goods rendering them liable to confiscation under Section 111 of the Customs
Act. Further, reliance is placed on the ruling of Mumbai Bench of this Tribunal
in the case of Prerna Singh and Ors. Vs. Commissioner of Customs and
the other appellant Seville Products Ltd., vs. CCE reported in 2020 (1)
TMI 905, wherein the issue was initially referred to Larger Bench, the Larger
Bench held that when Division Bench decision of the Tribunal was placed before
the ld. Single Member Bench, the Single Member was bound by the Division
Bench decision and the decision of Prerna Singh (supra) could not have been
ignored. Further, the binding ruling of the Division Bench in the case of
Shafeek P.K. could not have been ignored. Reliance is also placed on the Single
member ruling in the appellant‟ s own case reported in 2021-TIOL–2015CESTAT-CHD.
It is further urged that the Customs Act, 1962 did not have extra territorial jurisdiction
prior to 2018 amendment. It is urged that the appellant is a foreign company
incorporated in Dubai, UAE. They do not have any business operation in India and is
not undertaking any commercial activity within India at any point of time. None of the
alleged acts have been committed by the appellant company in the Indian Territory.
The entire amount received by the appellant company from the Indian importers have
Been shown in their books of accounts. It is further urged that the CEO of the appellant
company (Prerna Singh) who appeared before the Customs Department –DRI during
investigation and tendered her statement, is

also a non-resident Indian. It is urged that Indian statutes / laws are ineffective
against the foreign property and foreigners.
It is further urged that the show cause notices are bad as the same are issued by the
DRI who do not have any jurisdiction to issue show cause notice as they are not the
proper Officer under the provisions of the Customs Act. Reliance is placed on the ruling
of the Hon‟ble Supreme Court in the case of Canon India Pvt. Ltd., vs. Commissioner
of Customs- 2021 (3) TMI 384, wherein it has been held that the power to issue a show
cause notice under Section 28 (4) of the Customs Act is on the „Proper Officer‟, which
means the jurisdictional officer who has earlier assessed the goods. It was further
observed that the DRI Officers are not the proper officer as the original assessment
was not done by them. Further relies on the ruling of Madras High Court in the case
of Quantum Coal Energy
(P) Ltd., vs. CC-2021 (3) TMI-1034 (Mad.) and also some other
judgements. It is further urged that in any view of the matter the case of
conspiracy and collusion is not made out and hence penalty for abetment is not
imposable under Section 112(a) of the Customs Act.
15.

Opposing the appeal, learned Authorised Representative for the

Revenue urges as follows:i)

The submissions made by the appellant that the appellant does not have

any business operations in India and is not undertaking any commercial activity
within India at any point of time is factually incorrect. Though the appellant
company is registered in Dubai, it is operating its business through its

agent, an employee (Market Development Manager) Sh. Prakash Menon
by attracting customers through various schemes including larger profits
in the form of short levy of customs duty by submitting forged invoices
and remitting of the balance payment through hawala transactions.
i)

Another submission that none of the alleged acts have been committed

by the appellant within the Indian territory is a misleading statement, as the
offence has been done in the territorial jurisdiction of India, one in the form of
abetment by act of collusion by submitting forged invoices before the Customs
Authority and secondly by arranging hawala agent to the importer under the
supervision of its Marketing agent Sh. Prakash Menon, an employee of the
appellant company getting regular salary from the appellant company, officially
located in Mumbai to ensure that the balance payment is made to them.

ii)

One of the submissions of the appellant that the entire amount received

by them from Indian exporters has been shown in its books of account to
substantiate that they are not involved in the conspiracy is absurd, as the
appellant company had knowingly and intentially lured such importers with
making larger profits if involved with import from the appellant company, by
submitting two types of invoices and by arranging hawala agent for the Indian
importers to send the balance payment, thereby abetting in evasion of
customs duty in India. Non imposition of any corporate tax in Dubai and strict
penal provisions as per laws and regulations may be the reason for them to
show the full amount in its books of account. Had there been any corporate tax
they might have shown the payment only through banking channels and would
have omitted the payment through hawala channels in their books of account.

iv)

On the submissions by the appellant as per para 4 that Customs Act did

have extra – territorial jurisdiction, the headlines itself speaks volume.

1A) During the relevant period Section 1(2) of the Customs Act, 1962 was
applicable which reads as below:
1)

This Act may be called the Customs Act, 1962

2)

It extends to the whole of India

3)

It shall come into force on such date as the Central Government may, by

notification in the Official Gazette, appoint.

B)

It extends to whole of India. i.e. offence committed in the territorial

jurisdiction of India. The offence in this case has been committed the moment
the forged documents were submitted before the Indian Customs authority
with an intention to defraud India Govt. of its legitimate Customs duties. Thus,
the offence was committed in the territory of India once the forged documents
were submitted before the customs authorities. Further, the importer had
received the forged invoice from the employee of appellant, namely Sh. Prakash
Menon, having his office at Mumbai (India) who, in turn, received the same
from his Head office at Dubai through electronic data/ message transfer mode.
Thus, the appellant, through her employee, who are in relation of the Principal
and Agent, had committed an offence of abetment/ collusion with the importer
within the territory of India by way of supplying forged invoices an Indian soil to
help the importer in evading customs duty. The appellant and the aforesaid
employee were also involved hawala transaction for the balance payment to
them, apart from the one made by banking channels, with the aid and support
of their agent, (employee), Sh. Prakash Menon, officially located in Mumbai,
India.

C)

To clarify the above the Finance Act, 2018

has amended

Section 1(2) w.e.f. 29.03.2018, which is reproduced as below: Section 1. Short
title, extend and commencement“(1)

This Act may be called the Customs Act, 1962.

(2)

It extends to the whole of India [and, save as otherwise provided in this Act, it

applies also to any offence or contravention thereunder committed outside India by
any person.]
(3)

It shall come into force on such date as the Central Government may, by

notification in the Official Gazette, appoint.

D)

Sub section 2 reads as it applies also to any offence or contravention

thereunder committed outside India by any person.]
- Thus after the amendment it is categorically clear that the Customs Act, 1962 applies
also to any offence committed outside India. It also appears that the words “it applies
also” reflects that the legislature had inserted an enabling provision even though in the
present matter the offence was committed in India itself.
- In this case the offence has been committed in India through the employee of the
Company registered in Dubai. Preparing two types at invoices of Dubai was not
offence, till it was submitted before the Customs Authority in India, through the
Computer of its employee Sh. Prakash Menon (stationed in India). Thus the offence
was committed in India itself and the jurisdictional applicability of the Customs Act is
there as it extends to whole of India, as per Sec. of the Customs Act, 1962.

16.

It is further urged that admittedly the appellant was present in India

through its representative/ agent and thus for their various acts of omission and
commission which include fraud and forgery for evading the Customs duty to the
Government of India, is liable for penalty under Section 112(a) as they have aided and
abetted the Indian importers in violating the various provisions of the Customs Act,
rendering the goods liable for confiscation. It is further urged that the rulings cited
are not applicable in the instant case.

Further, reliance was placed in the case of Prerna Singh, CEO (supra) of the
appellant company, wherein imposition of penalty was held to be correct and
under proper jurisdiction being guilty of aiding and abetting as prescribed under
Section 112(a) of the Act. Further, reliance is placed on the ruling of the Apex
Court in SEBI vs. Pan Asia Advisors Ltd. And Ors.:
MANU/SC/0761/2015.
17.

Having considered the rival contentions, I find that the charge of aiding

and abetting have been established against the appellant company. I further find that
the appellant company, though it was registered having Head Office in Dubai, but it
was very much present in India through its Indian Representative – Sh. Prakash Menon.
I further find that through its Indian Representative, the appellant company have
actively colluded and abetted with the Indian importers by various acts of commission
and accordingly penalty has been rightly imposed under Section 112(a) of the Act.
17.1

I further find that the facts before the Hon‟ ble Supreme Court in

the ruling of Canon India Pvt. Ltd., (supra) are very different, inasmuch as
there was no case of fraud and the original Bill of Entry was assessed on first
check basis. Wherein in the present case there is admitted case of collusion and
forgery plus concoction of documents, including presenting and filing of false
and incorrect documents (invoice), to evade Customs duty by the importer and
the appellant company. Further, the present proceedings are for imposition of
penalty and not for demand of duty under Section 28(4). The show cause notice
on this appellant is not under Section

28(4) of the Customs Act.

Fraud vitiates everything.

the impugned orders and dismiss the appeals.
18.

Both the appeals are dismissed.

Accordingly, I uphold
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JUSTICE DILIP GUPTA:

M/s Online Cargo1 has filed this Appeal to assail the order dated
10.09.2020 passed by the Commissioner of Customs (Airport & General) 2,
by which the Customs Broker license of the Appellant valid upto 13.01.2022
has been revoked. The order also forfeits the security deposit and also
imposes penalty.

2.

Shri Avneet Singh, learned Counsel for the Appellant submitted that in

view of the provisions of regulation 17(7) of the Customs Broker Licensing
Regulations, 20183, the order deserves to be set aside for the sole reason that it
was passed after the expiry of ninety days from the date of submission of the
report by the Deputy Commissioner of Customs.
3.

Shri Rakesh Kumar, learned Authorized Representative appearing for the

Department, however, submitted that in view of the provisions of section 6 of The
Taxation and other Laws (Relaxation and Amendment of Certain Provisions) Act,
20204 contained in Chapter V relating to “Relaxation of Time Limit under Certain
Indirect Tax Laws”, the time period provided under regulation 17(7) stands
extended upto 30.09.2020.
4.

It is only on this limited issue that the matter was heard and order was

reserved.
5.

The 2018 Regulations have been framed by the Central Board of Indirect

Taxes and Customs in exercise of the powers conferred upon it by sub-section (2)
of Section 146 of the Customs Act, 1962 5. Regulation 17 deals with ‘Procedure for
revoking license or imposing penalty’. Under regulation 17, the Deputy
Commissioner of Customs or Assistant Commissioner of Customs is required to
inquire into the grounds which are not admitted by the Customs Broker pursuant
to the notice issued by the Principal Commissioner or Commissioner of
Customs to the
Customs Broker requiring him to submit a written statement of defence.
After the conclusion of the inquiry, the Deputy Commissioner of Customs or
the Assistant Commissioner of Customs has to prepare a report of the
inquiry after recording his findings and has to submit the same to the
Principal Commissioner or Commissioner of Customs. Regulation 17(7)
provides that the Principal Commissioner or Commissioner of Customs has
to pass on order either revoking the suspension of the license or revoking
the license of the Customs Broker within ninety days from the date of
submission of the report by the Deputy Commissioner of Customs or
Assistant Commissioner of Customs. The said Regulation 17(7) is

reproduced below :
“(7) The Principal Commissioner or Commissioner of Customs
shall, after considering the report of the inquiry and the
representation thereon, if any, made by the Customs Broker, pass
such orders as he deems fit either revoking the suspension of the
license or revoking the license of the Customs Broker within ninety
days from the date of submission of the report by the Deputy
Commissioner of Customs or Assistant Commissioner of Customs,
under sub-regulation (5):
Provided that no order for revoking the license shall be passed
unless an opportunity is given to the Customs Broker to be heard in
person by the Principal Commissioner of Customs or Commissioner
of Customs, as the case may be.”

5.

In the present case, it has been pointed out by the learned Counsel for the

appellant, which fact is not disputed by the learned Authorized Representative of
the Department, that the Deputy Commissioner of Customs had submitted the
report on 08.06.2020 and the order was passed by the Principal Commissioner on
10.09.2020. Thus, it is not in dispute that the order was passed by the Principal
Commissioner of Customs after the expiry of ninety days from the date of submission of
the report by the Deputy Commissioner of Customs.

6.

Learned Counsel for the Appellant submitted that since the time period

prescribed under Regulations 17(7) of the 2018 Regulations is mandatory in
nature, the order dated 10.09.2020 revoking the Customs Broker License of the
Appellant deserves to be set aside for this reason alone.
7.

Shri Rakesh Kumar, learned Authorized Representative appearing for the

Department has, however, placed reliance upon section 6 of the 2020 Act and has
contended that since the period of ninety days prescribed in regulation 17(7) of
the 2008 Regulations falls within the period commencing 20.03.2020 upto
29.09.2020, it would stand extended upto 30.09.2020 and so the order dated
10.09.2020 passed by the Commissioner of Customs cannot be set aside only on
the ground that it was not passed within ninety days from the date of submission
of the report by the Deputy Commissioner of Customs.
8.

In order to appreciate this submission made by the learned Authorized

Representative of the Department, it would be useful to reproduce the provisions
of section 6 of the 2020 Act.
“CHAPTER V

RELAXATION OF TIME LIMIT UNDER CERTAIN
INDIRECT TAX LAWS
6. Notwithstanding anything contained in the Central Excise
Act, 1944, the Customs Act, 1962 (except sections 30, 30A, 41, 41A,
46 and 47), the Customs Tariff Act, 1975 or Chapter V of the Finance
Act, 1994, as it stood prior to its
omission vide section 173 of the Central Goods and Services Tax Act,
2017 with effect from the 1st day of July, 2017, the time limit
specified in, or prescribed or notified under, the said Acts
which falls during the period from the 20th day of March,
2020 to the 29th day of September, 2020 or such other date
after the 29th day of September, 2020 as the Central Government
may, by notification, specify, for the completion or compliance
of such action as—
(a)

completion of any proceeding or issuance of any order, notice,
intimation, notification or sanction or approval, by whatever name
called, by any authority,
commission, tribunal, by whatever name called; or

(b)

filing of any appeal, reply or application or furnishing of any report,
document, return or statement, by whatever name called,

shall, notwithstanding that completion or compliance of
such action has not been made within such time, stand
extended to the 30th day of September, 2020 or such other
date after 30th day of September, 2020 as the Central Government
may, by notification, specify in this behalf:”
(emphasis supplied)

9.

The 2018 Regulations have been framed under section (2) of section 146 of

the Customs Act. Section 146 of the Customs Act is reproduced below :
“146. Licence for customs brokers —
(1)
No person shall carry on business as a customs broker relating to the
entry or departure of a conveyance or the import or export of goods at any
customs station unless such person holds a licence granted in this behalf in
accordance with the regulations.
(2)
The Board may make regulations for the purpose of carrying out the
provisions of this section and, in particular, such regulations may provide
for—
(a) the authority by which a licence may be granted under this
section and the period of validity of such licence;
(b) the form of the licence and the fees payable therefor;
(c) the qualifications of persons who may apply for a licence and
the qualifications of persons to be employed by a licensee to assist
him in his work as a customs broker;
(d) the manner of conducting the examination;
(e) the restrictions and conditions (including the furnishing of
security by the licensee) subject to which a licence may be granted;
(f) the circumstances in which a licence may be suspended or
revoked; and

(f) the appeals, if any, against an order of suspension or
revocation of a licence, and the period within which such appeal
may be filed.”

10.

It is clear from the aforesaid provisions of section 146 of the Customs Act

that no person shall carry on business as a Customs Broker unless such person
holds a licence granted in this behalf in accordance with the regulations. Subsection (2) of section 146 provides that the Board may make regulations for the
purpose of carrying out the provisions of section 146 and, in particular, such
regulations may provide for, amongst others, the circumstances in which a licence
may be suspended or revoked.
11.

Section 6 of the 2020 Act provides that notwithstanding anything

contained in the Customs Act, 1962, the time limit specified in, or prescribed or
notified under, the said Act, which falls during the period from 20.03.2020 to
29.09.2020 for the completion of any proceeding or issuance of any order by any
authority shall, notwithstanding that completion or compliance of such action has
not been made within such time, stand extended to 30.09.2020.

12.

Shri Avneet Singh, learned counsel appearing for the appellant submitted

that the time limit prescribed under regulation 17(7) of the 2018 Regulations Act
has not been extended by section 6 of the 2020 Act and in support of this
contention placed reliance upon the following decision:
(i)

M/s. Masterstroke Freight Forwarders Pvt. Limited vs. The

Commissioner of Customs (imports) Customs House, No. 60, Rajaji Salai,
Chennai-i6;
(ii)

M/s. Jayyemaarr vs. The Commissioner of Customs, Chennai

Others7;
(iii)

S. Kasi vs. State Through the Inspection of Police Samaynallur

police station Madurai district8; and
(iv)

13.

Settu S/o Govindaraj vs. The State9.

In the present case what is required to be examined is whether because of

the provisions of section 6 of the 2020 Act relating to ‘Relaxation of the Time Limit
under certain Indirect Tax Laws’, the time period stipulated under regulation 17(7)
of the 2018 Regulations for passing an order within ninety days from the date of
submissions of report by the Deputy Commissioner of Customs, stands extended
upto 30.09.2020.
14.

A perusal of section 6 of the 2020 Act makes it clear that the time limit

specified in, or prescribed or notified under the Customs Act falling between
20.03.2020 to 29.09.2020 for issuance of any order by any authority shall stand
extended upto
6.
7.
8.
9.

W.P. No. 3374 of 2015 decided by the Madras High Courton 27.10.2015
W.P. 26939 of 2015 decided by the Madras High Court
decided by the Supreme Court on 19.06.2020
decided by the Madras High Court on 08.05.2020

30.09.2020. It is no doubt true that the Customs Act does not prescribe
time limit for completion of any proceeding or issuance of any order, but
time limit has been prescribed under the 2018 Regulations notified under
the Customs Act.
16.

‘Under the Act’ has been explained in ‘The Law Lexicon” (Third Edition

2012) as follows:
“The words ‘under the Act’ mean what is not directly found in the
statute but is conferred or imposed by virtue of the rules or bye-laws
framed by a subordinate law making authority which is empowered by
the parent Act.”

17.

Such being the meaning assigned to “under the Act’, there is no manner of

doubt that section 6 of the 2020 Act would also extend the time limit for an order
to be passed under the Regulations framed under the Act. Thus, the time limit of
ninety days prescribed in regulation 17(7) of the 2018 Regulations for issuance of
the order within ninety days from the date of submission of the report by the
Deputy Commissioner of Customs shall stand extended upto 30.09.2020.
18.

In Masterstroke Freight, which decision of the Madras High Court has been

relied upon by the learned counsel for the appellant, the High Court held that it is
only under the Regulations framed under sub section (2) of section 146 of the
Customs Act that the licence is granted and that the Regulations contemplate
action against the Customs Broker dehors the provisions of the Customs Act.
Paragraph 46 of the judgment, on which reliance has been placed by learned
counsel for the appellant, is reproduced below:

“46. The Customs Broker Licensing Regulations, 2013 were
promulgated in exercise of powers conferred under SubSection (2) of Section 146 of the Customs ACT, 1962. It is
only under the regulations, the licence is granted and the
regulations also contain various provisions to regulate the
affairs of the customs broker including the revocation of the
licence. The Regulations contemplates action against the
customs broker dehors the provisions under the Customs
Act. Therefore, the regulations cannot be treated as subordinate legistlation. Moreover, every implementing authority
of any fiscal statute is only performing a public duty.
Therefore, it cannot be said that the provision is to be termed
as □directory□ just because its adherence is in the nature of
performance of a public duty. What is to be considered is the
object of the enactment in prescribing a period for the
performance of such public duty.”

19.

This decision does not advance the submission made by the learned

counsel for the appellant.
20.

In Jeyyemaarr, the issue that arose for consideration was whether the

period of ninety days for issuance of a notice under regulation 20 of the 2013
Regulations was mandatory in nature. The Madras High Court in paragraph 24 of
the judgment reproduced the observations made in Masterstroke Freight.
21.

In S. Kasi, the Supreme Court examined whether the order dated

23.03.2020 passed by the Supreme Court in Suo Moto W.P.
(C) No. 3 of 2020 would enlarge the time period for filing a charge sheet
under section 167 (2) of the Code of Criminal Procedure. The Supreme
Court did not examine the provisions of section 6 of the 2020 Act. The order
dated 23.03.2020 passed by the Supreme Court is as follows:
“This Court has taken Suo Motu cognizance of the situation arising
out of the challenge faced by the

country on account of Covid-19 Virus and resultant difficulties
that may be faced by litigants across the country in filing their
petitions/ applications/ suits/ appeals/all other proceedings
within the period of limitation prescribed under the general law
of limitation or under Special Laws (both Central and/or State).
To obviate such difficulties and to ensure that lawyers/litigants
do not have to come physically to file such proceedings in
respective Courts/Tribunals across the country including this
Court, it is hereby ordered that a period of limitation in all such
proceedings, irrespective of the limitation prescribed under the
general law or Special Laws whether condonable or not shall
stand extended w.e.f. 15th March 2020 till further order/s to be
passed by this Court in present proceedings.
We are exercising this power under Article 142 read with Article
141 of the Constitution of India and declare that this order is a
binding order within the meaning of Article 141 on all
Courts/Tribunals and authorities. This order may be brought to
the notice of all High Courts for being communicated to all
subordinate
Courts/Tribunals
within
their
respective
jurisdiction.
Issue notice to all the Registrars General of the High Courts,
returnable in four weeks.”

22.

It is seen that section 6 of the 2020 Act is differently worded and infact

seeks to relax the time limit specified under certain Indirect Tax. This decision,
therefore, will not help the appellant.
23.

In Settu, the Madras High Court also examined whether the order dated

23.03.2020 passed by the Supreme Court would extend the time limit prescribed
for filing the charge sheet under section 167(2) of the Code of Criminal Procedure.
This decision would also, therefore, not help the appellant.
24.

It is, therefore, not possible to accept the contention advanced by learned

counsel for the appellant that in view of the provisions of regulation 17(7) of the
2018 Regulations, the order dated 10.09.2020 passed by the Commissioner should
be set aside merely for the reason that it was passed after the period of

ninety days from the date of submission of the report by the Deputy
Commissioner of Customs. This is for the reason that in view of the
provisions of section 6 of the 2020 Act, the period prescribed under
regulation 17(7) of the 2018 Regulations stands extended upto 30.09.2020.
25.

The appeal may now be listed for hearing on 14.09.2021.

(Pronounced in the open Court on 27.08.2021)

(JUSTICE DILIP GUPTA)
PRESIDENT
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HON’BLE MR. P.V. SUBBA RAO, MEMBER (TECHNICAL)

FINAL ORDER NO. 50008/2022
DATE OF HEARING : 04.01.2022
JUSTICE DILIP GUPTA

This appeal has been filed before the Tribunal under Section 129A of
the Customs Act, 19621 to assail the order dated 19 July 2018 passed by the
Commissioner of Customs (Appeals), dismissing the appeal filed by the
appellant to assail the order dated 15 March 2017 passed by the Additional
Commissioner of Customs.

2.

A perusal of the order indicates that during the baggage search of the

appellant, some yellow material was found in the baggage.
3.

A preliminary objection has been raised by Shri Rakesh Kumar, learned

Authorized Representative of the Department that this appeal would not be
maintainable before the Tribunal in view of the proviso contained to Section
129 A (1) of the Customs Act.
4.

There is substance in the submission made by Shri Rakesh Kumar,

learned Authorized Representative.
5.

The proviso clearly stipulates that no appeal shall lie to the appellate

tribunal and the appellate tribunal shall not have jurisdiction to decide any
appeal in respect of an order referred to in Clause (b) of Section 129 A (1) if
such order relates to goods imported or exported as baggage. In fact, a perusal
of the Section 129DD indicates that a revision may lie before the Central
Government.
6.

Thus, as the Tribunal does not have the jurisdiction to decide the

appeal, it stands dismissed.

(JUSTICE

DILIP GUPTA )

PRESIDENT

(P.V. SUBBA RAO)

MEMBER (TECHNICAL)
PK
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DATE OF HEARING : 29.10.2021
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SUBBA RAO
This appeal and the miscellaneous application have been listed
today for regular hearing alongwith connected appeal No. C/61 of 2010
filed by Ms. Jyotsna Suri and C/62 of 2010 filed by Ms. Madhav Sikka.
When the matter was called, learned Counsel submits that these three
appeals are squarely covered by the judgment of the Hon’ble Supreme
Court in the case of Canon India which held that officers of Directorate of
Revenue Intelligence (DRI) are not competent officers to issue show cause
notices demanding duty under Section 28 (4) of the Customs Act. In their
case, the show cause notice was issued by the Commissioner of Customs
(Preventive) who is similarly placed and hence is not competent to issue
the show cause notice. Consequently, the impugned order needs to be set
aside. The learned Departmental Representative said that he sought
instructions from the Commissionerate in the matter and needs time to
decide whether any Special Counsel will be appointed in the matter.
Learned Counsel for the appellant fairly submits that in such an event the
matter can be adjourned. However, he prays that the miscellaneous
application filed by them seeking direction to the Deputy Commissioner of
Customs (Aircraft G-II), Office of the Commissioner of Customs
(Preventive), New Delhi to give permission/No Objection Certificate to the
applicant to sell the aircraft. The specific prayer in the application was as
follows:-

“(a) Direct the Deputy Commissioner of Customs (Aircraft G-II), Office of
Commissioner of Customs (Preventive), New Customs House, New
Delhi to give permission/No objection certificate to the Applicant to
sell Aircraft Beechcraft King B300 (350) against appropriate
surety/security ;
(b)

Alternatively, list the subject appeals on out of turn basis for final hearing;

(c)

Grant a personal hearing; and

(d)

2.

Pass such order or orders as may be deemed fit and proper in the facts and
circumstances of the case”.

The facts of the case are that the appellant imported the aircraft claiming

exemption under Notification No. 21/2002-CUS dated 01.03.2002. Finding that
some of the conditions of the exemption notification were not fulfilled, the
Commissioner of Customs (Preventive) seized that aircraft which was
subsequently provisionally released to them. A show cause notice was issued to
the applicant which culminated in the issue of the impugned order, whereby the
Commissioner of Customs (Preventive) confiscated the aircraft under Section 111
(o) and gave an option to redeem the same after paying Rs. 7 crore as
redemption fine under Section 125 of the Customs Act. He further ordered that
as the aircraft was released provisionally on execution of the bank guarantee, the
bank guarantee amounting to Rs. 7 crore may be invoked to recover the
redemption fine. Additionally, he also confirmed the differential duty and
imposed penalties. The bank guarantee has not been invoked to recover the
redemption fine from the appellant so far as the appeal is pending before this
Bench.
3.

Learned Counsel for the appellant submits that their business was hit due

to COVID and the aircraft is not being used at all and now they have found a
buyer who is willing to buy it if it is sold before 4 November, 2021 and, therefore,
they wish to sell it. He further submits that they have no objection to the
Revenue invoking the bank guarantee of Rs. 7 crore towards the redemption fine
as imposed in the impugned order. All he wants is an order to the Deputy
Commissioner of Customs to give permission/no objection certificate to the
applicant to sell the aircraft.

4.

After hearing both sides, we find that in the interest of justice, time

should be given to Revenue to argue the matter on merits especially in the light
of the submission that the matter is covered by the judgment of Hon’ble

Supreme Court in the case of Canon India. We, therefore, proceed to decide only the
miscellaneous application.

5.

In so far as aircraft is concerned, it has already been released provisionally

to the applicant by the Revenue. In the impugned order it has been confiscated
and allowed to be redeemed on payment of redemption fine of Rs. 7 crore. It is
further ordered that the bank guarantee may be invoked to recover the
redemption fine. Now, the applicant is prepared to redeem the aircraft on the
same terms, that is, by invocation of the bank guarantee of Rs. 7 crore or
payment of Rs. 7 crore towards redemption fine. We also find that there is no
appeal by the Revenue against the impugned order allowing redemption.
Therefore, the interest of Revenue will be adequately covered if this part of the
redemption order is allowed pending the final decision. Once the goods are
redeemed, they become the property of the applicant and thereafter it is free to
sell the aircraft.
6.

In view of the above, we direct that the aircraft may be redeemed on

payment of the redemption fine of Rs. 7 crore by the applicant either in cash or
by invocation of the bank guarantee. Upon such redemption, the Deputy
Commissioner of Customs (Aircraft G-II), Office of the Commissioner of Customs
(Preventive), New Customs House, New Delhi shall issue a permission/no
objection certificate to the applicant to sell their aircraft that has been seized as
soon as it is redeemed as above.

This order should not be construed as any decision on the merits of the case.
The matter may be listed for final hearing in the month of January 2022. As
requested by the Counsel, this order may be served Dasti.

7.

The miscellaneous application is disposed of, as above.
(Order pronounced in open court on 01/11/2021.)

(ANIL CHOUDHARY)
MEMBER (JUDICIAL)
(P.V. SUBBA RAO)
MEMBER (TECHNICAL)
PK
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IN THE CESTAT, PRINCIPAL BENCH, NEW DELHI
[PRINCIPAL BENCH]
Shri P.V. Subba Rao, Member (T) and Ms. Rachna Gupta, Member (J)
D.S. CARGO AGENCY
Versus
COMMISSIONER OF CUSTOMS, NEW DELHI
Final Order No. 51174/2021, dated 26-3-2021 in Appeal No. C/50618/2019 [DB]
Customs House Agent licence - Revocation of - CHA/appellant admitted
having knowledge about one Shri Sanjeev Maggu representing four of the
importers despite

not

being

the

proprietor/partner/director thereof

-

Appellant was also aware that one RW was the financer of these importing
firms and that owners of the impugned importing firms on papers were
dummy owners and these facts were concealed from Customs Authorities for
the sake of retaining their business - Appellant also had knowledge that
goods imported were meant for re-export being diverted to domestic market
- Yet appellant opted not to ask for any clarification from importer nor did
bring such illegality to the notice of the Department
- KYC record of the importing firms never provided by appellant - Appellant
conspired into commission of the offence of

evasion of duty by illegally

diverting goods from Customs warehouse to domestic market and, thus,
Regulation 10(b), (d), (e) and (f) of Customs Brokers Licensing Regulations,
2018 violated - Revocation of licence by Adjudicating Authority proper Regulation 20(1) of Erstwhile Customs Brokers Licensing Regulations, 2013.
[paras 5, 5.1, 6, 6.1 7.1]
Appeal dismissed
CASES CITED
Commissioner v. H. B. Cargo Services — 2011 (268) E.L.T. 448 (A.P.) — Relied on ........................
Commissioner v. K.M. Ganatra & Co. — 2016 (332) E.L.T. 15 (S.C.) — Referred .............................
Jasjeet Singh Marwaha v. Union of India — 2009 (239) E.L.T. 407 (Del.) — Relied on .....................
Leo Cargo Services Pvt. Ltd. v. Commissioner — 2019 (370) E.L.T. 1750 (Tribunal) —
Referred ................................................................................................................................
Noble Agency v. Commissioner — 2002 (142) E.L.T. 84 (Tribunal) — Referred ................................
REPRESENTED BY :

Shri Avaneet Singh, Advocate, for the Appellant.

Shri Sunil Kumar, Authorised Representative, for the Respondent.
[Order per : Rachna Gupta, Member (J)]. - The Order-in-Original No. 06/2019,
dated February 4, 2019 has been assailed in the impugned appeal vide which the
appellant’s Customs Broker licence was cancelled. The security deposit was forfeited
and penalty was imposed upon him. Initially, this appeal was heard on 21 May, 2019
but Learned Counsel for the appellant made submissions only about technical aspect of
limitation that the Commissioner (Appeals) has to issue notice within 90 days as per the
Regulation 20(1) of Customs Broker Licence Regulations (referred as CBLR
hereinafter), as such the impugned Show Cause Notice is barred by time. Nothing was
submitted on merits despite the opportunity given for the same. Order No. 42/2019,
dated 1st October, 2019 was passed holding that the notice issued by

the

Commissioner is well within the statutory period of limitation as the event of ‘issuance of
notice’ is mutually exclusive of the ‘event of service of notice’. The requirement of
Regulation 20(1) of CBLR, 2013 is that the notice by the Commissioner herein, should
be issued within the period of 90 days to be followed by the event of service.
However, there already was a divergent view of the co-ordinate Division Bench,
that vide aforesaid order of 1-10-2019, the matter was referred to Larger Bench for
reference about the following issues involved :
(i)

Whether the word ‘issue’ in Regulation 20(1) CBLR, 2013 should include
‘serve’

(ii) Whether the time-limit prescribed in Regulation 20(1) CBLR, 2013 is
mandatory or directory in nature.
The said reference stands decided vide Interim Order No. 1/2021, dated 18th February,
2021 by Hon’ble President holding that word ‘issue’ would not include ‘serve’ and that
the time-limit prescribed in Regulation 20(1) of CBLR, 2013 is mandatory in nature.
1.1

Based upon this decision, the appeal has been listed to be disposed off

finally. An opportunity of hearing was given to the appellant as well as to the
Department. The appellant made submissions on merits as follows :
It is submitted that allegation in Show Cause Notice itself makes it clear that
alleged evasion of duty is the result of fraud committed by the importer for which
Shri Sanjeev Maggu and Shri Ramesh Wadhera have been the master-mind.
There is no apparent involvement of the appellant who is the Customs Broker
(hereinafter referred as CHA) in the alleged diversion of goods into open market
from the Customs Warehouse by the four importing firms i.e.
(i)

M/s. Accturists Overseas (OPC) Pvt. Ltd.

(ii) M/s. Spark Exports
(iii) M/s. Shree Shyam Enterprises
(iv) M/s. Horrens Exim
Learned Counsel impressed upon that all the duties as Customs Broker
have diligently been performed by the appellant in respect of impugned imports.

He had duly collected all the KYC documents. Mr. Maggu represented himself as
Authorised representative of the four of the said importer firms for whom the
appellant had processed the impugned documents under bona fide belief about
Mr. Maggu to be true representative of the importer. Due to this CHA was in
contact with Mr. Sanjeev Maggu. Otherwise also there is no evidence produced by
the Department to prove alleged negligence and any other kind of fault on the part
of the appellant. Hence, no violation either under Regulation 10(b) or 10(d) or
10(e) and 10(n) of CBLR, 2018/11(b), 11(d) or 11(e) and 11(n) of erstwhile
Customs Broker Licensing Regulation, 2013 (hereinafter referred as CBLR) is
proved against the appellant. The entire fraud is committed by importer himself at
the back of the appellant. The appellant cannot be penalised for the same. The
order under challenge is, therefore, prayed to be set aside and appeal is prayed to
be allowed.
2.

While rebutting these arguments, Learned Departmental Representative has

submitted that impugned appeal is apparent case of fraud where four different firms got
established based upon fake documents. Shri Sanjeev Maggu was the master mind
behind four of the impugned importer firms. It is specifically pointed out that Mr. Sanjeev
Maggu himself is a Customs Broker Licence holder. But instead of using his own
licence he created fake firms and for diverting the impugned goods into open domestic
market through these fake firms i.e. M/s. Accturists Overseas (OPC) Pvt. Ltd., M/s.
Spark Exports, M/s. Shree Shyam Enterprises and M/s. Horrens Exim. It is impressed
upon that had CHA/appellant would have fulfilled all his obligations of Regulation 10 of
CBLR, 2018/11 of CBLR, 2013, by verifying the antecedent for four of these importers,
he could have been aware of the fact that four of them have been fake. It is further
submitted that there seems no reason that the appellants had no knowledge about
Sanjeev Maggu himself to be Customs Broker having licence in the name of his
company M/s. Leo Cargo Services Pvt. Ltd. The licence of said M/s. Leo Cargo
Services Pvt. Ltd. has also been rejected. The appeal thereof has been dismissed vide
the decision reported as 2019 (370) E.L.T. 1750 (Tri. - Del.).
2.1

The Learned Departmental Representative has also brought to our notice

the deposition of the appellants in his statement as was recorded under Section 108 of
the Customs Act, 1962 on 14 July, 2017, where the appellant has acknowledged his
mistake.
2.2

In view of these submissions, Learned Departmental Representative has

prayed that there is no illegality in the order under challenge while revoking the license
of the appellant. The appeal, therefore, has no merits and is accordingly prayed to be
dismissed. Learned Departmental Representative has relied upon Noble Agency v.
Commissioner of Customs reported as 2002 (142) E.L.T. 84 (Tri. - Mumbai).
3.

After hearing the parties and perusing the record, we are of the considered

opinion as follows :
The issue involved herein is as to whether the appellant being Customs broker

has fulfilled all his obligations as required under sub-regulations 10(b), (d), (e) & (n) of
CBLR, 2018/sub-regulations of Regulation 11 of CBLR, 2013 or not. These read as
follows :
10.

Obligations of Customs Broker. - A Customs Broker shall -

(b) transact business in the Customs Station either personally or through
an authorized employee duly approved by the Deputy Commissioner of
Customs or Assistant Commissioner of Customs, as the case may be;
(d)

advise his client to comply with the provisions of the Act, other allied

Acts and the rules and regulations thereof, and in case of non-compliance,
shall bring the matter to the notice of the Deputy Commissioner of Customs
or Assistant Commissioner of Customs, as the case may be;
(e)

exercise due diligence to ascertain the correctness of any information

which he imparts to a client with reference to any work related to clearance
of cargo or baggage;
(n)

verify correctness of Importer Exporter Code (IEC) number, Goods and

Services Tax Identification Number (GSTIN), identity of his client and
functioning of his client at the declared address by using reliable,
independent, authentic documents, data or information;
Sub-regulations (b), (d), (e) & (n) of Regulation 11 of CBLR, 2013 are same as above.
4.

To adjudicate the issue we first need to appreciate the intention of legislature

while appointing CHA. Hon’ble Apex Court in case of K.M. Ganatra & Co. reported as
[2016 (332) E.L.T. 15 (S.C.)] has held that
“15. In this regard, Ms. Mohana, Learned Senior Counsel for the
appellant, has placed reliance on the decision in Noble Agency v.
Commissioner of Customs, Mumbai [2002 (142) E.L.T. 84 (Tri. - Mumbai)]
wherein a Division Bench of the CEGAT, West Zonal Bench, Mumbai has
observed :“The CHA occupies a very important position in the Customs House. The
Customs procedures are complicated. The importers have to deal with a
multiplicity of agencies viz. carriers, custodians like BPT as well as the
Customs. The importer would find it impossible to clear his goods through
these agencies without wasting valuable energy and time. The CHA is
supposed to safeguard the interests of both the importers and the Customs.
A lot of trust is kept in CHA by the importers/exporters as well as by the
Government Agencies. To ensure appropriate discharge of such trust, the
relevant regulations are framed. Regulation 14 of the CHA Licensing
Regulations lists out obligations of the CHA. Any contravention of such
obligations even without intent would be sufficient to invite upon the CHA the
punishment listed in the Regulations….”
We approve the aforesaid observations of the CEGAT, West Zonal
Bench, Mumbai and unhesitatingly hold that this misconduct has to be

seriously viewed.”
Actually the intention for grant of licence to Customs Broker is that Customs House
Agent or Customs Broker has a direct access to the port and he may assist the importer
while fulfilling all obligations necessary for import or export. Therefore, the sole aim of
CBLR is to secure the interest of importer/exporter and also that of Revenue. Customs
House Agents are known to the clients and Department simultaneously to facilitate the
importers/exporters to have all the knowledge about the concerned import/export to get
all the documents filed in process for the purpose of imports/exports with the
simultaneous duty upon the said CHA to keep them aware about the Act and omissions
they are not supposed to make while importing or exporting thereby aiding the
department also in the verification and clearance process and the time taken therein.
5.

In the present case, Department has impressed upon about the sufficient

admission of the appellant for not complying with the CHA obligation under CBLR as is
apparent from the statement of the appellant as was recorded under Section 108 of
Customs Act, 1962. We have perused the said statement and observe that
CHA/appellant has admitted his awareness about the fact that Shri Sanjeev Maggu is
representative of four of the importers despite he has no capacity of either being the
proprietor or partner or director thereof. However, he is the only one who performs all
the functions of these firms. Appellant also acknowledged about his awareness of Shri
Ramesh Wadhera to be financer of these firms and that owner of the impugned
importing firms on papers, are the dummy owners. The appellant in the said deposition
has acknowledged that he opted to keep mum and to not to bring these facts to the
notice of Customs Authorities for the sake of retaining the business he was getting from
these firms. It is otherwise, clear from the statement that the appellant tendered apology
for the said mistake. However, the same is mentioned to have been unintentional or
inadvertent.
5.1

We also observe that Regulation 10(b) specifically requires CHA to transact

business in the Customs Station either personally or through an authorized employee
duly approved by the Deputy Commissioner of Customs or Assistant Commissioner of
Customs, as the case may be. As apparent from the appellant’s own statement dated
July 14, 2017, as was recorded under Section 108 of Customs Act, 1962, the business
of four impugned importers in Customs station was transacted by one Shri Sanjeev
Maggu who apparently is admitted to not to be the authorised representative of any of
these importers nor even of appellant CHA himself. This acknowledgement on part of
the appellant is held to be sufficient admission for non-compliance of Regulation 10(b).
6.

Regulation 10(d) of CBLR, 2018 requires the CHA to advise his client to

comply with the provisions of the Act, other allied Acts and the rules and regulations
thereof, and in case of non-compliance, shall bring the matter to the notice of the
Deputy Commissioner of Customs or Assistant Commissioner of Customs, as the case
may be.
6.1

Again we revert to the aforesaid admission of the appellant and we observe

that it was acknowledged by the CHA that four of the importer firms and the proprietors
thereof are dummy proprietors. Four of these firms are actually financed by Shri
Ramesh Wadhera and are being operated by one Shri Sanjeev Maggu. We also
observe that there is apparent and clear admission that despite acquiring this
knowledge CHA/appellant concealed the same from the Department. In answer to
question Number 8 as was put to CHA while recording the said statement under Section
108 of Customs Act, 1962, he specifically acknowledged that he knew about the goods
which were imported under warehouse consignments by these firms were actually
meant for re-export to other foreign country, but were being diverted to the domestic
market, he opted to not to ask for any clarification from the importer nor to bring such
illegality to the notice of the Department only for sake of the payment CHA had to
receive from these importers against his services to them. The appellant has admitted
that despite the discrepancies in the documents of these importers, the CHA/appellant
opted to not to bring the same to the notice of the competent Customs officers with the
sole motive to safeguard his business with these importers. This admission of appellant
is sufficient for us to hold the violation of regulation 10(d) & 10(e) on part of the
appellant. The said violation has been pleaded as inadvertent and unintentional mistake
but to our opinion this amounts to rather conspiring into commission of the offence of
evasion of duty by illegally diverting goods from Customs warehouse to domestic
market.
7.

So far as due diligence on the part of CHA to be observed is concerned, it is

also quite apparent that though while making statement under Section 108 of Customs
Act, 1962, the appellant indicated to submit the KYC record of the importing firms i.e.
M/s. Accturists Overseas (OPC) Pvt. Ltd.; M/s. Spark Exports; and M/s. Shree Shyam
Enterprises; but those documents were never been provided by the appellant. With
respect to M/s. Horrens Exim, the appellant has admitted that except authority letter, no
other document was submitted by the said importer. This admission is also sufficient to
hold that the obligation 10(f) has not been fulfilled by the CHA/appellant. It stands
absolutely and clearly admitted by the appellant himself that he has failed to verify the
correctness of Importer Exporter Code (IEC) number, Goods and Services Tax
Identification Number (GSTIN), identity of his client and functioning of his client at the
declared address by using reliable, independent, authentic documents, data or
information, and thereby violation of Regulation 10(n). It stands clear that Customs
Broker, despite knowing that some unscrupulous importers were clearing warehoused
goods without payment of duty, preferred to not to bring the matter to the notice of
department for the sake of not losing his client/importer.
No doubt, there is no document on record as provided by the Department, burden
to prove otherwise rests upon the Department but it is settled principle of law that the
appellants admission are the best proof which need no further proof. Hence, the burden
need not to be discharged anymore by the Department in the cases of admissions by
the concerned. It was observed by Hon’ble High Court of Delhi in the case of Jasjeet
Singh Marwaha v. Union of India reported as [MANU/DE/1201/2009 = 2009 (239) E.L.T.

407 (Del.)] that CHA’s licence can be suspended based on confession made under
Section 108 of Act, 1962 provided it is voluntary and statement is truthful and is not
result of such inducement, threat or promise as mentioned in Section 24 of Indian
Evidence Act, 1872. In the present case, there is no retraction by the appellant of the
said statement nor it is the submission before us. We have no reason to ignore the said
admission.
8.

Once there is acknowledged and admitted violation of CBLR Regulations, the

Revenue has the option to follow the discipline governing the Customs House Agents
and as such, the Commissioner of Customs is empowered to revoke the license of
Customs House Agent and also to forfeit his security if such agent fails to comply with
the provisions of Regulation or gets involved in the Act which would amount to misconduct/offence under the Act. The concealment by the appellant about the act of
commission of criminal offence as that of fraud from the Customs authorities is held to
be an act as that of forfeiting the entire purpose of the licence which was given in favour
of the appellant. It was held by the Hon’ble High Court of Andhra Pradesh in the case of
Commissioner of Customs and Central Excise v. H.B. Cargo Services reported as
[MANU/AP/0060/2011 = 2011 (268) E.L.T. 448 (A.P.)] that in disciplinary matters,
Commissioner is responsible for happenings in Customs area, and for discipline to be
maintained, if he takes a decision necessary for that purpose, CESTAT would,
ordinarily, not interfere on the basis of its own notions of the difficulties like to be faced
by the CHA or their employees. Decision is best left to the disciplinary authority save in
exceptional cases where punishment imposed is shockingly disproportionate or is mala
fide. Interference with punishment imposed would be justified only when it shocks
conscience of CESTAT. No indulgence can be shown to persons indulging in acts of
corruption. Punishment imposed on Respondent, by Commissioner of Customs, of
revocation of their license, when viewed in light of grave and serious acts of misconduct
held established, was held justified.
9.

In view of the entire above discussion and relying upon the above decision,

we are of the opinion that there is no irregularity committed by the Adjudicating
Authority below while revoking the license of appellant. We do not find any infirmity in
the order under challenge. The same is accordingly, upheld. Consequent thereto the
appeal in hand is hereby dismissed.
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JUSTICE DILIP GUPTA:
The reference order, as reframed by the Larger Bench, is reproduced
below:
“When the order confiscating the goods has been issued and the party has
not opted to pay fine in lieu of confiscation, then would the sale proceeds
remain with the Government if the goods are auctioned or they have to be
paid to the importer after deduction of such payment or without such
deduction?.”

2.

M/s Oriental Trimex Ltd.1, which is a respondent in this appeal, is engaged

in the business of import of marbles which are restricted goods in terms of the
EXIM Policy and a license is required to import these goods. Sixteen containers
arrived at ICD, Tughlakabad, New Delhi during the period from March 2011 to June
2011 and Bills of Entry were filed but the goods were not cleared even after expiry
of the period of thirty days stipulated under Section 48 of the Customs Act 1962 2.
Seven show cause notices were issued to the respondent to show cause as to why
the goods should not be confiscated under section 111(d) of the Customs Act and
penalty should not be imposed under section
112 of the Customs Act. A reply was filed by the respondent stating therein
that it was not in a position to clear the goods. By an order dated 26.11.2012,
the Additional Commissioner of Customs ordered confiscation of the
imported goods contained in the sixteen containers valued at Rs.
59,07,768/- under section 111(d) of the Customs Act. An option was,
however given to the respondent to redeem the goods on payment of
redemption fine of Rs. 20 lakhs. A penalty of Rs. 10 lakhs was also imposed
upon the respondent under section 112 of the Customs Act.
3.

Feeling aggrieved, an appeal was filed by the respondent.

The appeal was initially disposed of on 20.08.2013 as not maintainable
since it was filed beyond the period of 60 days period prescribed under
section 128 of the Customs Act without moving an application seeking
condonation of the delay. In the
mean time, the goods contained in the sixteen containers were auctioned by
the Department between May 2013 and June 2013. It was only on
28.04.2014 that the respondent informed the adjudicating authority that it
had filed an appeal before the Commissioner (Appeals) and was waiting for
orders.
4.

The respondent also filed an application for condoning the delay. The delay

condonation application and the appeal were heard together by the Commissioner
of Customs (Appeals) 3 and by order dated 10.04.2014, the delay was condoned
and the appeal was partly allowed. The order of payment of redemption fine of Rs.

20 lacs was set aside with a further direction that sale proceeds should be paid to
the respondent after deducting the penalty amount of Rs. 10 lacs that was
imposed upon the respondent.
5.

The relevant portion of the order of the Commissioner (Appeals) is

reproduced below:
“5.3 The appellant vide letter dated 28.04.2014 requested the
Adjudicating authority that they had already filed an appeal before
the Commissioner (Appeals) and were awaiting the orders.
However, as per Right to Information (RTI) Act, 2005 information
was
gathered
by
the
appellant
vide
letter
No.
CON/NR/RTI/226/3/2018/2067 dated 16.03.2019 from the
CONCOR that impugned goods containing in 16 containers were
auctioned in May 2013 and June, 2013. Since the matter was subjudice before the quasi judicial authority wherein through the
appeal the appellant had challenged the imposition of RF and
Penalty, the Department ought to have not proceeded for e-auction
pending the decision from the appellant authority.
5.4 I find that the appellant has not exercised their
option of payment of RF and redeeming the goods after
the outcome of the appeal before the Commissioner of
Customs (Appeals), New Delhi and therefore, they cannot
be compelled to pay the RF when they have no option left
with them to redeem the goods. The redemption fine was
required to be paid when the goods are redeemed by the importer
but in this case, the good have been confiscated and auctioned
by
the Department; there was no question of charging
redemption fine from the appellants.
On perusal of CBES instruction under F. No. 711/4/2006-CUS(AS) dated 14.02.2006 regarding
requirement of issuing Notice to the owner of goods- provisions of Section 150 of the Customs Act,
1962 wherein it is clarified that where any goods, not being confiscated goods, are to be sold under
any provision of the Customs Act, they shall be sold by public auction or by tender or in any other
manner after notice to the owner of the goods and further clarified that the requirement to issue
notice to the owner of the goods shall also obtain in case of goods that have been confiscated but
in respect of which all appeal/legal remedies have not been exhausted by the owner of the goods.
I find that the Department failed to adhere to the instructions of the CBEC as they proceeded
with the auction despite the fact the appeal was pending before the undersigned and the
appellant had not exhausted further channel of appeal/legal remedies, therefore, the action of
the department was not in accordance with the instructions of the Board.
In view of the above discussion and relying upon the various judicial pronouncements, cited above,
I hold that the imported goods required an import license. They are in the category of restricted
goods, in term of EXIM policy at the time of import. Since, the importer failed to submit a valid
import license; the goods were liable for confiscation under Section 111(d) of the Custom Act. In
view of the above, the order of confiscation of the imported goods cannot be faulted. The
redemption fine and penalty were imposed in view of the facts and circumstances of the present
case.
6.
However, I find that the imported goods have already been
disposed of by the Department during the pendency of appeal and
without waiting for outcome of the appeal/legal remedies by the owner
of the goods. Since, the goods are no longer available; the same cannot
be redeemed by the appellant-importer on payment of fine.
Consequently, there is no question of payment of redemption fine as
well as Customs duties when goods cannot be released for home
consumption. Therefore, the importer will be entitled to receive the
part of sale proceeds received by the Customs at the time of auction of
the imported good, subject to the Rules and regulation in this regard.
The appellant has a valid claim from the Department. The penalty
imposed to the extent of Rs. 10,00,000/- is legally valid as goods were
liable for confiscation and penalty imposable. This penalty amount
needs to be adjusted by the Department which may be deducted out
of the sale proceeds.
7.
In view of the above discussion and finding and relying upon
judicial pronouncements, cited above, I pass the following order.
(emphasis supplied)

6.

It is against this order of the Commissioner (Appeals) that the present

appeal was filed before the Tribunal by the Department.
7.

During the course of hearing of the appeal, the decision of the Tribunal in

Collector of C. & C.E., Chandigarh vs. Essma Woollen Mills (P) Ltd 4. was relied
upon on behalf of the Department to contend that the redemption fine with
penalty has to be deducted from the sale proceeds, but on behalf of the
respondent reliance was placed on the decision of the Tribunal in their own case in
Oriental Trimex Ltd. vs. Commissioner of Customs, New Delhi 5 to contend that
once the goods were not available for redemption, the redemption fine cannot be
deducted from the sale proceeds.
8.

The Division Bench hearing the appeal, in view of the aforesaid conflicting

decisions, referred the matter to a Larger Bench and the observations contained in
paragraph 7 of the decision are reproduced below:
“7. Thus after carefully examining the rival arguments, though we
are of the considered view that once confiscation of the goods is
held to be valid in any proceedings, the property in the goods is
vested in the Government and the sale proceeds being the total
consideration of such property, as a natural corollary such
5 CUS/MISC/50665 & 50732 of 2019 sale proceeds will represent the
confiscated goods. Once the confiscated goods allowed to the redeemed
on a redemption fine, the sale proceeds which represent the goods, will
be paid to the importer only after deduction of such fine. Thus, the
redemption fine is to be charged from the importer while releasing the
goods, the same also needs to be recovered from the sale proceeds
which represent the consideration of the property. However, in view of
the contradicting decisions on the matter at hand by the benches of the
Tribunal, we refer the matter to Larger Bench on the issue “whether the
redemption fine and penalty, if any, imposed in the adjudication order
needs to be recovered from the

sale proceeds, if the confiscated goods are sold/disposed of by
auction during the pendency of appeal.”

9.

Shri Sunil Kumar, learned Authorized Representative of the Department

contended that since the confiscation of goods was upheld by the Commissioner
(Appeals), the goods vested in the Central Government in terms of section 126 of
the Customs Act and such goods could be redeemed by the importer on payment
of such fine as the officer thought fit, as is contemplated under section 125 of the
Customs Act. It is his contention that when the goods were auctioned, the sale
proceeds could be redeemed only after deduction of redemption fine, custom
duties and other charges, and non-availability of the goods when the order in
appeal was passed could not have been made a ground for setting aside the order
by which the goods could be redeemed on payment of penalty and fine. It is also
his contention that disposal of the goods during the pendency of the appeal has
no relevance to the payment of redemption fine. In support of this contention
learned Authorized Representative placed reliance upon the following decisions:

(i)

.

Collector of C. & C.E., Chandigarh vs. Essma Woollen Mills (P) Ltd

(i)

Commissioner

of

Customs,

Trichy

vs.

K.

Union

of

vs.

K.

Baluchamy6.
(ii)

Shabir

Ahmed

Abdul

Rehman

vs.

India7.
(iv)

Commissioner
Balaganesan8.

of

Customs,

Trichy

10.

Shri

B.K.

Singh

learned

counsel

appearing

for

the

respondent has made the following submissions:
(i)

Section 126 of the Customs Act will not apply if the order of
confiscation is challenged and in support of this contention
reliance has been placed upon a decision the Bombay High
Court in Prashant S. Bedmutha vs. Union of India9;

(i)

Section 125 of the Customs Act speaks of “goods” which can
be redeemed and it does not talk of the sale proceeds of the
confiscated goods that have been auctioned;

(ii)

The reason why redemption fine cannot be demanded from
the importer from the sale proceeds is because he is not
“redeeming” the goods and in support of this contention he
has placed reliance upon the decision of this Tribunal in
Oriental Trimex Ltd;

(iv)

The auction value for the goods would include the cost of
the goods, the duty and the redemption fine. This
redemption fine cannot be again charged from the importer.
In support of this contention, reliance has been placed upon
the decision of the Supreme Court in
Stoneman Marble Industries10; and

(v)

The Department cannot auction the goods without verifying
whether the importer has filed an appeal against the order
of the adjudicating authority. In support of this contention
reliance has been placed on the decision of the Bombay
High Court in Kailash Ribbon Factory Ltd. vs. Commissioner
of Cus. & C. Ex. New Delhi11. Reliance has also been placed
on the Instructions dated 14.02.2016 issued by the Ministry
of Finance.

11.

The submissions advanced by the learned Authorized Representative of the

Department and the learned counsel appearing for the respondents have been
considered.
12.

The records indicate that the sixteen containers arrived ICD Tuglakabad.

Section 48 of the Customs Act requires that they should be cleared within 30 days
from the date of the unloading, otherwise they can be sold by the person having
custody thereof. The relevant portion of section 48 of the Customs Act is
reproduced below:“48. Procedure in case of goods not cleared, warehoused
or transhipped within thirty days after unloading
If any goods brought into India from a place outside India are not
cleared for home consumption or warehoused or transhipped
within thirty days from the date of the unloading thereof at a
customs station or within such further time as the proper officer
may allow or if the title to any imported goods is relinquished,
such goods may, after notice to the importer and with the
permission of the proper officer, be sold by the person having the
custody thereof:
PROVIDED that—
******

Explanation:
****** ”

13.

It was noticed that the said containers were filled with marble blocks,

which are “restricted goods” in terms of the EXIM policy and, therefore, in the
absence of any license to import, these goods were liable to confiscation under
section 111(d) of the Customs Act and penalty could also been imposed under
section 112 of the Customs Act. Section 111 (d) of the Customs Act is reproduced
below.
111.

“Confiscation of improperly imported goods, etc.
The following goods brought from a place outside India
shall be liable to confiscation:
(a)
*****
(b)
*****
(c)
*****
(d) any goods which are imported or attempted to be imported or
are brought within the Indian customs waters for the purpose of
being imported, contrary to any prohibition imposed by or under
this Act or any other law for the time being in force;”

14.

Accordingly, seven show cause notices were issued to the respondent

under section 111(d) of the Customs Act. The respondent did not produce the
specific import license and, therefore, by order dated 26.11.2012 the Additional

Commissioner of Customs confiscated the imported marble blocks/marble slaps
contained in the sixteen containers valued at Rs. 59, 07,768 /- under section 111
(d) of the Customs Act. However, an option was given to the importer to
redeem the goods on payment of redemption fine of Rs. 20 lacs, as is contemplated
under section 125 of the Customs Act. Penalty of Rs. 10 lacs was also imposed under
section 112 of the Customs Acts. Section 125 of the Customs Act is reproduced below:-

“125. Option to pay fine in lieu of confiscation
(1)
Whenever confiscation of any goods is authorised by
this Act, the officer adjudging it may, in the case of any goods, the importation or
exportation whereof is prohibited under this Act or under any other law for the time
being in force, and shall, in the case of any other goods, give to the owner of the
goods or, where such owner is not known, the person from whose possession or
custody such goods have been seized, an option to pay in lieu of confiscation such fine
as the said officer thinks fit:
PROVIDED that where the proceedings are deemed to be concluded
under the proviso to sub-section (2) of section 28 or under clause (i) of subsection (6) of that section in respect of the goods which are not prohibited or
restricted, the provisions of this section shall not apply:
PROVIDED FURTHER that, without prejudice to the provisions of the
proviso to sub-section (2) of section 115, such fine shall not exceed the market
price of the goods confiscated, less in the case of imported goods the duty
chargeable thereon.
(2)
Where any fine in lieu of confiscation of goods is imposed
under sub-section (1), the owner of such goods or the person referred to in subsection (1) shall, in addition, be liable to any duty and charges payable in respect of
such goods.
(3)

15.

Where the fine imposed under sub-section
(1) is not paid within a period of one hundred and twenty days from the date of
option given thereunder, such option shall become void, unless an appeal
against such order is pending.”

It is against this order that the respondent filed an appeal before the

Commissioner (Appeals). This appeal was filed beyond
60 days without moving an application seeking condonation of delay. It is
was accordingly, dismissed on August 20, 2013. Between May 2013 and
June 2013 the department auctioned the goods contained in the sixteen
containers.
16.

The records indicate that it was only on April 28, 2014 that the

respondent informed the adjudicating authority that it had filed an appeal against
the order passed by the Additional Commissioner and was awaiting orders.
17.

There is nothing on the record to indicate whether any application was

filed by the respondent for recall of the order 20.08.2013 by which the appeal was

dismissed nor the date on which the application for condoning the delay was filed
by the respondent has been mentioned.
18.

The reason assigned by the Commissioner (Appeals) for holding that the

respondent could not be compelled to pay redemption fine is contained in
paragraph 5.4 of the order and it is again reproduced.
“I find that the appellant has not exercised their option of
payment of RF and redeeming the goods after the outcome of the
appeal before the Commissioner of Customs (Appeals), New
Delhi and therefore, they cannot be compelled to pay the RF
when they have no option left with them to redeem the goods.”

19.

Obviously, the Commissioner (Appeals) meant that the asseesse had not

exercised the option to redeem the goods in terms of the order passed by the
Additional Commissioner on 26.11.2012 and not “after the outcome of the appeal
before the Commissioner of Customs (Appeals). The Commissioner (Appeals) felt
that the asseesse cannot be compelled to pay the redemption fine after the goods
have been auctioned because the „goods‟ cannot be redeemed.

20.

The contention of the learned Authorized Representative of the

Department is that the order of confiscation has not been set aside by the
Commissioner (Appeals) and so once the goods have been auctioned, the goods
get replaced by the sale proceeds, and can be redeemed on payment of
redemption fine.
21.

This submission of the learned Authorised Representative of the

Department deserves acceptance. If the reasoning given by the Commissioner
(Appeals) is accepted, then the best course for a person to adopt after the goods
are confiscated is to keep quiet till such time as the goods are auctioned because
in that case redemption fine cannot be imposed. Obviously, the sale proceeds
replace the goods and there can possibly be no change in the consequences that
would flow from the order of confiscation. The Commissioner (Appeals), therefore,
was not justified in holding that no redemption fine can be imposed after the
“goods” have been sold because only the “goods” can be redeemed and not the

sale proceeds.
22.

What is important to notice is that the Commissioner (Appeals) has also

ordered for payment of the entire sale proceeds to the respondent after
deduction of the penalty amount. Section 126 of the Customs Act provides that
where any goods are confiscated under the Act, such goods shall thereupon vest
in the Central Government. The respondent did not make any request for either
the redemption of the goods or the sale proceeds and, therefore, a direction for
payment of the sale products to the respondent could not have been issued. Of
course, the redemption fine can be imposed only when a request for redemption
of the “goods” or the “sale proceeds” is made. Imposition of the penalty is
independent of the request for redemption and can be imposed under section 112
of the Customs Act.
23.

The view taken in Oriental Trimex that once the “goods” have been

disposed, there is no question of payment of redemption fine as the “goods” are
no longer available is, therefore, not a correct view.
24.

What also impressed the Commissioner (Appeals) is the fact that the goods

should not have been auctioned if an appeal had been filed to challenge the
imposition of redemption fine and penalty. In the first instance, there is nothing
on the record to indicate when the appeal was actually filed though the appeal
must have filed beyond period of 60 days from the date of the communication of
the order since the appeal was earlier dismissed on August 28, 2013, as it was not
accompanied by a delay of condonation application. Secondly, there is nothing on
the record to indicate when the delay condonation application was actually filed.
Even otherwise, the records indicate, that it was only by letter dated 28.04.2014
that the respondent informed the adjudicating authority that an appeal had been
filed. In this view of the matter, the Commissioner (Appeals) was not justified in
concluding that the goods should not have been auctioned as an appeal had been
filed.
25.

The issue as to whether the auction was conducted in accordance with the

procedure prescribed or whether the sale proceeds were adequate or not, is not

required to be examined by the Larger Bench. This issue can be taken up before the Division
Bench.
26.

The answer to the question that has been framed is as follows :“When the order confiscating the goods has been issued and the
party has not opted to pay fine in lieu of such confiscation, then
the goods can be sold and the sale proceeds would vest with the
government. Penalty can still be imposed under section 112 of the
Customs Act. An order for payment of all sale proceeds without
deduction of redemption fine cannot, therefore, be issued.”

27.

The issue as to whether the party can still opt to pay fine in lieu of such

confiscation at this stage, has not been considered or decided by this Larger Bench
and it will be open to the respondent to raise this issue before the Division Bench,
if it is permissible in law to raise this issue at this stage.
28.

Papers may be placed before the Division Bench.

(Pronounced in the open Court on March 31, 2021)

(JUSTICE DILIP GUPTA)
PRESID EN T

(S.S.GARG)
MEMBER(JU D ICIAL)

(P.V. SUBBA RAO)

J B/S hreya

MEMBER(TECHN ICAL)
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COURT NO. 1
Customs Appeal No. 50281 of 2021

[Arising out of Order-in-Appeal No. DII/ICD/TKD/Imp/1220/19-20 Dated: 11.02.2020 Passed by the
Commissioner of Customs (Appeals), New Customs House, New
Delhi]

Date of Hearing: 23.03.2021 Date of Decision: 01.04.2021
M/s SHAMBHU SYNTHETICS PVT LTD
Vs
COMMISSIONER OF CUSTOMS
Appellant Rep by: Ms Harsimran Kaur, Adv.
Respondent Rep by: Shri Sunil Kumar, Authorised Representative

CORAM: Dilip Gupta, President P V Subba Rao, Member (T)
- The appeal is directed against impugned order passed by Commissioner (Appeals), by which
the appeal of appellant has been dismissed for the reason that the appeal had been filed even
beyond the permissible time limit contemplated under section 128 of Customs Act, 1962 - The
appellant received a copy of order passed by Additional Commissioner on 13.4.2018 and the
appeal was filed before Commissioner (Appeals) on 22.7.2018 - The
Supreme Court in Singh Enterprises 2007-TIOL-231-SC-CX
did observe that the Commissioner (Appeals) as also the Tribunal being creatures ofStatute
are vested with jurisdiction to condone the delay
beyond the permissible period provided in the Statute, which means that the delay of thirty
days beyond the period of sixty days prescribed in the Statute can be condoned - Section
35B of Central Excise Act, 1944, on which reliance has been placed in aforesaid decision
deals with Appeals to the Appellate Tribunal - Section 35 of the Excise Act would apply to
Appeals before the Commissioner (Appeals), whereas section 35B would apply to Appeals
before the Appellate Tribunal - Power under section 35B dealing with Appeals to the
Appellate Tribunal cannot enable the Appellate Tribunal to condone any delay in filing the
appeal before Commissioner (Appeals) beyond the extended period of thirty days, after the
expiry of the normal period of sixty days - The Supreme Court categorically held that any
delay beyond the extended period of thirty days after expiry of normal period of sixty days,
cannot be condoned since the Statue does not permit and the provisions of section 5 of
Limitation Act would not apply - Such being the position, it is not possible to accept the
contentions of appellant that the provisions of section 5 of the Limitation Act should be
invoked even if the delay is beyond the extended period of thirty days or that the Tribunal

has a discretionary power to condone any delay in filing the appeal even after the expiry of
2

the extended period of thirty days - The Commissioner (Appeals), therefore, committed no
illegality in dismissing the appeal for the reason that any delay beyond ninety days could
not be condoned: CESTAT

Appeal dismissed
Case laws cited:
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CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL
NEW DELHI
PRINCIPAL BENCH - COURT NO. II

CUSTOMS APPEAL NO. 50325 OF 2021
(Arising out of Order-in-Original No. 05/MK/Suspension Confirmation/Policy/2021
dated 15.1.2021 passed by the Commissioner, of Customs (Airport & General), New
Delhi)

M/s Freight Logistics

Appellant
Versus

Commissioner of Customs (Airport & General)
New Delhi

Respondent

Air Cargo Export, New Customs House, New
Delhi

Appearance
Shri Prabhat Kumar, Advocate for the Appellant
Shri Sunil Kumar, Authorized Representative for the Respondent
CORAM:HON’BLE MR. ANIL CHOUDHARY, MEMBER (JUDICIAL)
HON’BLE MR. P.V. SUBBA RAO, MEMBER (TECHNICAL)

Date of Hearing: 17.06.2021 Date of
Decision: 09.07.2021

Final Order No. 51649/2021
P.V. Subba Rao:
This appeal has been filed by the appellant assailing Order-in- Original
No. VIII(H)13/175/FL/2013/606 to 616 dated 15.1.2021 passed by the
Commissioner, Customs (Airport & General), New Customs House, New
Delhi whereby the suspension of Customs Broker License of the appellant was
confirmed under Regulation 16(2) of Customs Broker Licensing Regulation,
2018.

2.

Imports and exports are free in India subject to some restrictions imposed by

law. After the outbreak of Covid Pandemic many countries imposed restriction(s) on
imports and exports to safeguard their country’s interests. The DGFT had prohibited
export of fabric used to make masks by Notification No. 52 (201520) dated 19.3.2020. This is a case of attempted smuggling of this fabric to
China, mis-declaring the nature of goods and using the Importer Exporter
Code (IEC) of a company without their knowledge or involvement. The
present proceedings pertain to suspension of the license of the Customs
Broker for their alleged failure to perform their obligations under Regulation
10 of CBLR, 2018 in the attempted illegal export.
3.

The facts of the case, in brief, are that the appellant is a Customs Broker

Licensed by the Commissioner of Customs (Airport & General), New Custom House,
New Delhi. A Customs Broker who is licensed can operate in any Custom House
across the country. The license is issued after due verification and conducting an
examination.

4.

The appellant had filed Shipping Bill No. 261988 dated 11.5.2020 supposedly

on behalf of the exporter M/s Ala Foodstuff Pvt. Limited, Amritsar (IEC No.
1207001406) to export 481,800 metres of packing materials for pouch. No drawback
was claimed on the shipping bill. The Directorate of Revenue Intelligence had
received information that prohibited goods namely fabric for mask was being
exported to China in the consignment, mis-declaring it as packing material and
passed this information to the Additional Commissioner of Customs (SIIB), Air
Cargo Complex Export, New Customs House, New Delhi, who investigated the
matter and on examination of the goods attempted to have been exported, were
indeed found to be material for masks the export of which was prohibited by DGFT.
Samples were taken and sent for examination to the Central Revenue Control
Laboratories vide Test Memo No. 1/2020-21 dated 21.5.2020, who confirmed vide
their report dated 26.5.2020 that the material was indeed non-woven fabric of
polyester. Export of these goods was prohibited by the DGFT in terms of
Notification No. 52 (2015-20) dated 19.3.2020.

5.

Further investigations also showed that M/s Ala Foodstuff Pvt.

Ltd., Punjab in whose name the shipping bill was filed by the appellant had

nothing to do with the consignment and was not even aware of the shipping
bill being filed. The appellant had received documents for the shipment from
one Shri Pushpraj Yadav of M/s POL Enterprises, who confirmed having
given those documents to the appellant after receiving them from one Shri
Ashok Kumar, whom he met in the export shed. Shri Manish Sharma, F card
holder of the appellant, had received export documents from Shri Pushpraj
Yadav. Thus, the export was attempted to be made in the name of M/s Ala
Foodstuff Pvt. Ltd., who were not concerned with the export and were
engaged only in export of rice to some countries, but not to China. They were
also not engaged in export of the product in question.
6.

After detailed investigation, the Additional Commissioner, (SIIB) issued a

Show Cause Noticed dated 22.12.2020 to all concerned including the appellant. The
appellant was called upon to show cause as to why penalty should not be imposed
upon them under Section 114(1)and Section 114AA of the Customs Act, 1962. A copy
of this Show Cause Notice was sent to the Commissioner of Customs (Airport &
General) who issues licenses and regulates the Customs Brokers in Delhi. Based on
this Show Cause Notice the Commissioner suspended the license of the appellant on
7.1.2021 under Regulation 16(1) of the CBLR, 2018. After giving an opportunity of
being heard, he confirmed the suspension under Regulation 16(2) of CBLR, 2018 by
the impugned order.

7.

We have heard at length the arguments made by learned Counsel for the

appellant and learned Departmental Representative and have also considered their
submissions. We have also gone through the appeal memorandum.
8.

The arguments of the learned Counsel were as follows:

(a)

There was no emergency or needed action requiring suspension of license

under Regulation 16(1) and its confirmation under Regulation 16 which reads as
under :
“16. Suspension of license.—
(1) Notwithstanding anything contained in regulation 14, the Principal
Commissioner or Commissioner of Customs may, in appropriate cases where
immediate action is necessary, suspend the license of a Customs Broker
where an enquiry against such Customs Broker is pending or contemplated:
Provided that where the Principal Commissioner or Commissioner of Customs
may deem fit for reasons to be recorded in writing, he may suspend the license
for a specified number of Customs Stations.
(2) Where a license is suspended under sub-regulation (1), the Principal

Commissioner of Customs or Commissioner of Customs, as the case may be,
shall, within fifteen days from the date of such suspension, give an opportunity
of hearing to the Customs Broker whose license is suspended and may pass
such order as he deems fit either revoking the suspension or continuing it, as
the case may be, within fifteen days from the date of hearing granted to the
Customs Broker: Provided that in case the Principal Commissioner of Customs
or Commissioner of Customs, as the case may be, passes an order for
continuing the suspension, further procedure thereafter shall be as provided in
regulation 17.”
(emphasis supplied)

(b)

There was inordinate delay in issue of the suspension order. An
intimation by the Additional Commissioner, SIIB was first made on
24.7.2020, whereas suspension order was issued only on 7.1.2021 and
confirmed on 15.1.2021 after a gap of five months and thirteen days. The
provision for suspension of license empowers the Commissioner of
Customs to suspend license “in appropriate cases where immediate
action is necessary.” Evidently, no immediate action was necessary
because action was taken after a gap for nearly six months;

(c)

All shipments of the Customs Broker were put up on alert after May
2020, but nothing untoward was found till January 2021 and their license
was suspended, relies on the following case laws:

(d)

(i)

Commissioner of Customs Vs. National Shipping Agency – 2008 (226) ELT
(Bom.);

(ii)

P. Cawash & Co. Vs. Commissioner of Customs (Gen.), Mumbai – 2018
(364) ELT 871 (Tri.-Mumbai);

(iii)

A.S. Vasan & Sons Vs. Principal Commissioner of Customs (General),
Mumbai – 2018 (362) ELT 271 (Tri.-Mumbai);

(iv)

R.S. Kandalkar & Co. Vs. Commissioner of Central Excise, Mumbai – 2014
(299) ELT 360 (Tri.-Mumbai);

(v)

Randhir Singh Vs. Union of India – Criminal Appeal No. 210 of 2017 (SC).”

The impugned order dated 15 January, 2021 does not speak of
immediate action required and hence the same is not sustainable. He
relies on the following cases:
(i)

Ratnadip Shipping Pvt. Ltd. Vs. CC, Mumbai – 2019
(370) ELT 1765 (Tri.-Mumbai);

(ii)

East West Freight Carriers (P) Vs. Collr. of Customs – 1995 (77) ELT 79
(Mad.);

(e)

(iii)

M/s N.C. Singha & Sons & Anr. Vs. Union of India & Ors. – 1998 (2) Callt
483 Hc. 1998 (61) ECC 47, 1998
(104) ELT 11 Cal.

(iv)

Jeena And Co. Vs. Collector of Customs – 1987 (13) ECC 117;

(v)

Vetri Impex Vs. Commissioner of Customs, Trichy – 2001 (135) ELT 95
(Tri.-Chennai);

(vi)

Poonam Cargo Service Vs. Collector of Customs, Delhi
- 1999 (110) ELT 696 (Tribunal).

The Customs Broker fully cooperated with the investigation and at no
stage had the authorities apprehended any role played by the customs
broker;

(f)

The appellant has clear record for 15 years and hence no motive can be
attributed to the appellant.

9.

In view of above, the learned Counsel for the appellant prays that the

suspension order may be set aside and the Customs Broker may be allowed to
operate and any other relief may be provided to them.
10.

On being specifically asked about the current status of proceedings under

Regulation 14 for cancellation of license or imposition of the penalty, learned
Counsel fairly submits that the same has been initiated by the Commissionerate and
is in process.
11.

Learned Departmental Representative opposes the appeal.

On the first ground that there was almost a gap of six months between the
SIIB informing the Commissioner about incident and actual suspension of
license, learned Departmental Representative points out that merely because
an information has been received that there is a suspicion of alleged
irregularity in export, the department has not jumped to any conclusion and
suspended the appellant’s license. Information is received in various forms on
various issues on a daily basis by the Customs officers each of which does not
necessarily result in discovery of commission of an offence. Therefore, it is
important that the matter be investigated first. In this case the SIIB has
precisely done that and after investigation and getting the test report and
ascertaining that the goods attempted to be exported was raw material for
manufacture of masks, export of which was prohibited by the DGFT, the

Additional Commissioner, SIIB has issued a Show Cause Notice to various
persons including the appellant proposing to impose penalty under Section
114 and 114 AA. The Show Cause Notice was issued on 22.12.2020 and within
7 days of issue of this notice, the Customs Broker License of the appellant was
suspended by the Commissioner of Customs (Airport & General). The order of
suspension was promptly issued and thereafter the suspension was confirmed
by the impugned order within another 8 days. Therefore, there is no force
whatsoever in the arguments of the learned Counsel that there was inordinate
delay. The appellant had failed to comply with Regulation 10(a), 10(e) and
10(n) of the Customs Broker Regulation, 2018 read with Board’s Circular No.
9/2010-Cus. dated 8.4.2010. Regulation 10 reads as follows:
“10. Obligations of Customs Broker.— A Customs Broker shall
—
(a) obtain an authorisation from each of the companies, firms or individuals by whom he is
for the time being employed as a Customs Broker and produce such authorisation whenever
required by the Deputy Commissioner of Customs or Assistant Commissioner of Customs, as
the case may be;
(b) transact business in the Customs Station either personally or through an authorised
employee duly approved by the Deputy Commissioner of Customs or Assistant Commissioner
of Customs, as the case may be;
(c) not represent a client in any matter to which the Customs Broker, as a former employee
of the Central Board of Indirect taxes and Customs gave

personal consideration, or as to the facts of which he gained knowledge, while in
Government service;
(d) advise his client to comply with the provisions of the Act, other allied Acts and the rules
and regulations thereof, and in case of non-compliance, shall bring the matter to the notice of
the Deputy Commissioner of Customs or Assistant Commissioner of Customs, as the case may
be;
(e) exercise due diligence to ascertain the correctness of any information which he imparts
to a client with reference to any work related to clearance of cargo or baggage;
(f) not withhold information contained in any order, instruction or public notice relating to
clearance of cargo or baggage issued by the Customs authorities, as the case may be, from a
client who is entitled to such information;
(g) promptly pay over to the Government, when due, sums received for payment of any
duty, tax or other debt or obligations owing to the Government and promptly account to his
client for funds received for him from the Government or received from him in excess of
Governmental or other charges payable in respect of cargo or baggage on behalf of the client;
(h) not procure or attempt to procure directly or indirectly, information from the
Government records or other Government sources of any kind to which access is not granted
by the proper officer;
(i) not attempt to influence the conduct of any official of the Customs Station in any matter
pending before such official or his subordinates by the use of threat, false accusation, duress
or the offer of any special inducement or promise of advantage or by the bestowing of any
gift or favour or other thing of value;
(j) not refuse access to, conceal, remove or destroy the whole or any part of any book, paper
or other record, relating to his transactions as a Customs Broker which is sought or may be
sought by the Principal Commissioner of Customs or Commissioner of Customs, as the case
may be;
(k) maintain up to date records such as bill of entry, shipping bill, transhipment application,
etc., all correspondence, other papers relating to his business as Customs Broker and
accounts including financial transactions in an orderly and itemised manner as may be
specified by the Principal Commissioner of Customs or Commissioner of Customs or the
Deputy Commissioner of Customs or Assistant Commissioner of Customs, as the case may be;
(l) immediately report the loss of license granted to him to the Principal Commissioner of
Customs or Commissioner of Customs, as the case may be;
(m) discharge his duties as a Customs Broker with utmost speed and efficiency and without
any delay;
(n) verify correctness of Importer Exporter Code (IEC) number, Goods and Services Tax
Identification Number (GSTIN), identity of his client and functioning of his client at the
declared address by using reliable, independent, authentic documents, data or information;
(o) inform any change of postal address, telephone number, e-mail etc. to

the Deputy Commissioner of Customs or Assistant Commissioner of Customs, as the
case may be, of all Customs Stations including the concerned Deputy Commissioner or
Assistant Commissioner of the Commissionerate who has granted the license
immediately within two days;
(p) maintain all records and accounts that are required to be maintained under these
regulations and preserve for at least five years and all such records and accounts shall be
made available at any time for the inspection of officers authorised for this purpose;
and
(q) co-operate with the Customs authorities and shall join investigations promptly in the
event of an inquiry against them or their employees.”

12.

The license of the Customs Broker can be revoked and penalties can be

imposed under Regulation 14. Pending revocation of license it can be suspended
under Regulation 16(1) and the suspension can be confirmed under Regulation
16(2), which is precisely what was done in this case. He relies on the following case
laws :
(a)

Orient Clearing & Forwarding Agency – [2001 (136) ELT 3 (Cal.)];

(b)

Sabin Logistics Pvt. Ltd. [2018 (362) ELT 226 (Mad.)];

(c)

Jasjeet Singh Marwaha – [2009 (239) ELT 407 (Del.)];

(d)

Asian Freight – [2020 (373) ELT 323 (Cal.)];

(e)

Shree Venkatesh Shipping Services P. Ltd. – [2010 (261) ELT 8803 (Tri.-Mumbai.

13.

We note that Regulation 10 of CBLR, 2018 places various obligations upon

the Customs Broker which, if not complied with, can attract revocation of license
and/or imposition of penalty under Regulation 14. This is not an issue to be decided
at this stage, that as the matter is in process sub-judice, before the lower
authorities. Pending decision on the action under Regulation 14, the Commissioner
by the impugned order has suspended the license of the Customs Broker under
Regulation 16. It is the case of the appellant that this suspension can be done
only when immediate action is required. If no action was taken for six months from
the date of the alleged commission of offence, no case is made out for taking
immediate action. Therefore, the suspension needs to be set aside. It is the case of
the Revenue that even before suspending the license, the Customs Officers have to
investigate the alleged offence and the role, if any, played by the Customs Broker.
After completion of the investigation, a Show Cause Notice was issued in the main

case of attempted illegal export. In the Show Cause Notice the appellant was also a
co-noticee and penalties were proposed to be imposed. This is the point at which
there was sufficient material to proceed against the Customs Broker and within a
week the license of the Customs Broker was suspended and the suspension was
confirmed within another eight days. Therefore, there is absolutely no delay in the
matter.
14.

It is true that suspension is required only in cases where the Commissioner

feels the need for immediate action. But this assessment of need for immediate
action should be based on prima facie view about the role played by the Customs
Broker. Had the Commissioner suspended the license of the Customs Broker as soon
as the alleged illegal export was suspected, such an action would not have been
sustainable because the appellant was not the exporter but had only facilitated filing
of export documents. It needs to be seen as to whether the appellant Customs
Broker had some role to play or some negligence of the duty cast upon him under
the regulations. After investigation, the SIIB has issued a Show Cause Notice to all
concerned. In this Show Cause Notice the role of the appellant was brought out
and a penalty was proposed under Section 114 and 114AA upon the appellant. In
our considered view, this is the triggering point at which the Commissioner could
have had reason to conclude that the Customs Broker should not be allowed to
operate in the Customs House. Within 7 days of the issue of Show Cause Notice in
the main case, the appellant’s license was suspended and then it was confirmed
within a period of another eight days. We, therefore, find no delay in issuing the
suspension order.
15.

Another argument of the learned Counsel was that there was no recording in

the impugned order that such immediate action was necessary. Therefore, the
Commissioner suspended the licence without even concluding that such an action is
necessary. We find that Regulation 16(1) of CBLR, 2018 empowers

the

Commissioner of Customs, to, in appropriate cases, where “immediate action is
necessary”, suspend the license of the Customs Broker. Having suspended,
Regulation 16(2) provides for confirmation after giving an opportunity of hearing.

Evidently, Regulation 16(2) does not talk about immediate action because the
action would have already been taken under Regulation 16(1). Para 37 of the
impugned order records that “immediate action was felt necessary” and license was
suspended under 16(1). It reads as follows:
“37. Therefore, keeping in view of the above facts mentioned in the SCN No.
32/KRM/ADC/ACE/2020 dated 22.12.2020 issued by Additional Commissioner
of
Customs,
Air
Cargo
Exports
under
letter
C.
No.
VIII(10)ACE/SIIB/Ala/04/2020-21/7850-59 dated 22.12.2020,
immediate action was felt and to prevent further misuse of Customs
Broker License No. R-05/DEL/CUS/2008 valid up to 28.08.2027 of M/s
Freight Logistics (PAN AABFF264IR), under Sub- Regulation (1) of Regulation
16 of the Customs Broker Licensing Regulation 2018, Customs Broker License
No. R-05/DEL/CUS/2008 valid up to 28.08.2027 of M/s Freight Logistics
(PAN: AABFF264IR) was suspended on 07.01.2021 vide OIO No.
02/MK/Suspension/Policy/2021 dated 07.01.2021 at all the Customs
stations/ports of India with immediate effect. M/s Freight Logistics was
further directed to surrender the original Customs Broker License and all the
F/G/H cards issued to them immediately.

The impugned order only confirmed it under Regulation 16(2). We find no
force in the argument of the appellant.
16.

Therefore, we find no infirmity in the impugned order confirming suspension

of the license or violation of the provisions of Regulation 16 of the CBLR, 2018. We
also note that this is merely an order of suspension of license and the appellant has
full opportunity to explain his case and put forth his defence in the proceedings for
action under Regulation 14 of CBLR, 2018 which are already in process. In view of
the above, we find that the impugned order confirming the suspension of the license
of the appellant is fair and reasonable and needs no inference. We make it clear
that we are not passing any remarks on the merits of the case which may be
considered during the proceedings under Regulation 14 before the Commissioner
and no inference should be drawn from this order on the merits of the case in the
proceedings under Regulation 14.
17.

The appeal is dismissed and the impugned order is upheld. (Pronounced
in Court on 09.07.2021)

(Anil Choudhary)
Member (Judicial)

(P.V. Subba Rao)

Member (Technical)
RM

Back

CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL
NEW DELHI
PRINCIPAL BENCH - COURT NO. 1

Customs Appeal No. 50749 of 2021
(Arising out of Order-in-Original No. 44/MK/POLICY/2021 dated 11/06/2021 passed by
Commissioner of Customs (Airport & General), New Customs House, IGI Airport, New Delhi)

M/s Green View Logistics

…. Appellant

A-13, Gali No. 10, Dev Kunj, Raj Nagar Part-II,
Palam Colony, New Delhi-110077

VERSUS
Commissioner, Customs
(Airport & General)- New Delhi

…. Respondent

New Customs House, Near IGI Airport
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APPEARANCE:
Shri Sarwar Raza, Advocate for the Appellant
Shri Sunil Kumar, Authorized Representative of the Department

CORAM:

HON’BLE MR. JUSTICE DILIP GUPTA, PRESIDENT
HON’BLE MR. C.J.MATHEW, MEMBER (TECHNICAL)

FINAL ORDER NO. 51791/2021

DATE OF HEARING : August 26, 2021
DATE OF DECISION : September 03, 2021
JUSTICE DILIP GUPTA
The order dated June 11, 2021 passed by the Commissioner of Customs
(Airport & General)1 revoking the Customs Brokers License of the Appellant
has been assailed in this appeal. The order

1.

The Commissioner

Customs Appeal No. 50749 of 2021

also seeks to forfeit the security deposit and imposes penalty of Rs. 50,000/- on
the Appellant.
2.

It transpires that earlier the Customs Brokers License of the Appellant was

suspended under regulation 16(1) of the Customs Brokers Licensing Regulation, 2018 2
on October 01, 2020. Subsequently, the suspension was revoked on October 19, 2020
under regulation 16(2).
3.

Proceedings were, however, initiated against the Appellant for revocation of

the license under regulations 14 and 17 by issuance of a show cause notice dated
December 22, 2020 and in terms of regulation 17 (1), the Appellant was called upon to
show cause to the Commissioner within 30 days of the receipt of the enquiry report as
to why it should not be held responsible for contravention of provisions of regulation
10 (e) and as to why the license which was valid upto 21.12.2025 should not be
revoked and the security should not be forfeited in terms of regulation 14 read with
regulation 17. The Appellant was also required to show cause as to why penalty should
not be imposed under the provisions of regulation 18. An inquiry officer was appointed
and the inquiry report dated March 18, 2021 was submitted. It was sent to the
Appellant on March 22, 2021 requiring the Appellant to submit a representation on the
inquiry report within thirty days. The Appellant submitted a reply dated September 19,
2021 and an opportunity of personal hearing was also granted to the Appellant on
June 09, 2021. Thereafter, by an order

2. 2018 Regulations

dated June 11, 2021, the Customs Brokers License of the Appellant was revoked.
4.

Shri Sarwar Raza, learned Counsel appearing for the Appellant submitted that

once the suspension of the Customs Brokers License of the Appellant was revoked by
order dated October 19, 2020 under regulation 16(2), the Commissioner could not have
proceeded under regulation 17 for revocation of the license. According to the learned
Counsel for the Appellant, the Commissioner could proceed under regulation 17 only if
the Commissioner had, instead of revoking the suspension of the license, decided to
continue the suspension. Learned Counsel also submitted that when the Commissioner
had recorded findings in the order dated October 19, 2020 while passing the order
revoking the suspension order, then the same grounds could not have formed the basis
for revoking the license of the Appellant, in the absence of additional facts.
5.

Shri Sunil Kumar, learned Authorized Representative of the Department

submitted that proceedings under regulation 16 relate to suspension of a license, while
proceedings under regulations 14 and 17 relate to revocation of license. Thus, even if
the Commissioner had revoked the suspension order under regulation 16(2), nothing
prevented the Commissioner from proceeding under regulations 14 and 17 for
revocation of the license. The learned Authorized Representative also submitted that
findings were recorded by the Commissioner in the order dated June 11, 2021 after
taking into consideration the inquiry report submitted by the Deputy Commissioner
pursuant to the issuance of a show cause notice to the Appellant, while the order for
suspension of license was passed in a situation where immediate action was necessary.
6.

The submissions advanced by the learned Counsel for the Appellant and the

learned Authorized Representative appearing for the Department have been
considered.
7.

In order to appreciate the contentions, it would be appropriate to reproduce

regulations 14 and 16 and the relevant portion of regulation 17 and they are as
follows:-

14. Revocation of licence or imposition of penalty- The Principal
Commissioner or Commissioner of Customs may, subject to the provisions of
regulation 17, revoke the license of a Customs Broker and order for forfeiture of part
or whole of security, on any of the following grounds, namely:(a) failure to comply with any of the conditions of the bond executed by him under

Customs Appeal No. 50749 of 2021
regulation 8;
(b) failure to comply with any of the provisions of these regulations, within his jurisdiction
or anywhere else;
(c) commits any misconduct, whether within his jurisdiction or anywhere else which in the
opinion of the Principal Commissioner or Commissioner of Customs renders him unfit to
transact any business in the Customs Station;
(d) adjudicated as an insolvent;
(e) of unsound mind; and
(f) Convicted by a competent court for an offence involving moral turpitude or otherwise.
16. Suspension of license- (1) Notwithstanding anything contained in regulation 14, the
Principal Commissioner or Commissioner of Customs may, in appropriate cases where
immediate action is necessary, suspend the license of a Customs Broker where an enquiry
against such Customs Broker is pending or contemplated:
Provided that where the Principal Commissioner or Commissioner of Customs may
deem fit for reasons to be recorded in writing, he may suspend the license for a
specified number of Customs Stations.
(2) Where a license is suspended under sub-regulation (1), the Principal
Commissioner of Customs or Commissioner of Customs, as the case may be, shall,
within fifteen days from the date of such suspension, give an opportunity of hearing
to the Customs Broker whose license is suspended and may pass such order as he
deems fit either revoking the suspension or continuing it, as the case may be, within
fifteen days from the date of hearing granted to the Customs Brokers:
Provided that in case the Principal Commissioner of Customs or Commissioner of
Customs, as the case may be, passes an order for continuing the suspension, further
procedure thereafter shall be as provided in regulation 17.
17. Procedure for revoking license or imposing penalty- (1)The Principal Commissioner or
Commissioner of Customs shall issue a notice in writing to the Customs Broker within a
period of ninety days from the date of receipt of an offence report, stating the grounds on
which it is proposed to revoke the license or impose penalty requiring the said Customs
Broker to submit within thirty days to the Deputy Commissioner of Customs or Assistant
Commissioner of Customs nominated by him, a written statement of defense and also to
specify in the said statement whether the Customs Broker desires to be heard in person by
the said Deputy Commissioner of Customs or Assistant Commissioner of Customs.
(2)
The Commissioner of Customs may, on receipt of the written statement from the
Customs Broker, or where no such statement has been received within the time-limit
specified in the notice referred to in sub-regulation (1), direct the Deputy Commissioner of
Customs or Assistant Commissioner of Customs, as the case may be, to inquire into the
grounds which are not admitted by the Customs Broker.
(3) The Deputy Commissioner of Customs or Assistant Commissioner of Customs, as the
case may be, shall, in the course of inquiry, consider such documentary evidence and take
such oral evidence as may be relevant or material to the inquiry in regard to the grounds
forming the basis of the proceedings, and he may also put any question to any person
tendering evidence for or against the Customs Broker, for the purpose of ascertaining the
correct position.
(4)
The Customs Broker shall be entitled to cross-examine the persons examined in
support of the grounds forming the basis of the proceedings, and where the Deputy
Commissioner of Customs or Assistant Commissioner of Customs declines permission to
examine any person on the grounds that his evidence is not relevant or material, he shall
record his reasons in writing for so doing.
(5)
At the conclusion of the inquiry, the Deputy Commissioner of Customs or Assistant
Commissioner of Customs, as the case may be, shall prepare a report of the inquiry and after
recording his findings thereon submit the report within a period of ninety days from the date
of issue of a notice under sub-regulation (1).
(6)
The Principal Commissioner or Commissioner of Customs shall furnish to the
Customs Broker a copy of the report of the Deputy Commissioner of Customs or Assistant
Commissioner of Customs, as the case may be, and shall require the Customs Broker to
submit, within the specified period not being less than thirty days, any representation that
he may wish to make against the said report.
(7)
The Principal Commissioner or Commissioner of Customs shall, after considering the
report of the inquiry and the representation thereon, if any, made by the Customs Broker,
pass such orders as he deems fit either revoking the suspension of the license or revoking
the license of the Customs Broker within ninety days from the date of submission of the
report by the Deputy Commissioner of Customs or Assistant Commissioner of Customs,
under sub-regulation (5):
Provided that no order for revoking the license shall be passed unless an
opportunity is given to the Customs Broker to be heard in person by the Principal
Commissioner of Customs or Commissioner of Customs, as the case may be.
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8.

Regulation 14 deals with revocation of license or imposition of penalty. It

provides that the Commissioner of Customs may, subject to the provisions of regulation
17, revoke the license of the Customs Broker and pass an order for forfeiture of part or
whole of security on the grounds mentioned in the said regulation. Regulation 16 deals
with suspension of license. It provides that notwithstanding anything contained in
regulation 14, the Commissioner of Customs may, in appropriate cases where
immediate action is necessary, suspend the license of a Customs Broker where an
inquiry against the Customs Broker is pending or contemplated. It also provides that in
such a situation where the license has been suspended, a notice of opportunity of
hearing has to be provided to the Customs Broker, whereafter the Commissioner of
Customs may either revoke the suspension or continue with it. In a case where the
Commissioner of Customs passes an order for continuing the suspension, further
procedure thereafter shall be as provided in regulation 17.
9.

The submission of learned Counsel appearing for the Appellant is that if the

Commissioner decides not to continue with the suspension order and in fact revokes
the suspension order, then the procedure contemplated under regulation 17 cannot be
resorted to revoke the license.
10.

This submission advanced by learned Counsel for the Appellant cannot be

accepted. Proceedings for revocation of license contemplated under regulations 14 and
17 are independent of the proceedings for suspension of the license under regulation
16. Merely because the Commissioner of Customs decides not to continue with the
suspension order after hearing the Customs Broker, would not divest the Commissioner
of Customs of his power to proceed under regulations 14 and 17 for revocation of the
license. In fact regulations 14 and 17 can be resorted to by the Commissioner without
even suspending the license of a Customs Broker and a Customs Broker cannot be
placed in a better position if the license is suspended under regulation 16(1) but such
suspension is not continued under regulation 16(2). Regulation 16 (2) only provides
that if the Commissioner decides to continue with the suspension order, then in that
case he would have to thereafter follow the procedure as contemplated under
regulation 17.
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11.

The second submission advanced by the learned Counsel for the Appellant

cannot also be accepted. The power exercised by the Commissioner under regulation
16 (2) is summary in nature. An order under regulation 16(2) to either revoke the
suspension or continue with it is passed after giving an opportunity of hearing to the
Customs Broker. On the other hand, the procedure under regulation 17 contemplates a
full fledged inquiry. A notice has to be issued to a Customs Brokers stating the grounds
on which it is proposed to revoke the license or impose penalty and a Customs Broker
has to submit a reply to the Deputy Commissioner of Customs nominated by the
Commissioner to submit statement of defense and also to specify whether the Customs
Broker desires to be heard in person. After the submission of the written statement,
the Deputy Commissioner has to inquire into the grounds which are not admitted by
the Customs Broker and for this purpose, the Deputy Commissioner has to consider
such documentary evidence and take such oral evidence as may be relevant or material
to the inquiry in regard to the grounds forming the basis of the proceedings, and he
may also put any question to any person tendering evidence for or against Customs
Brokers, for the purpose of ascertaining the correct position. The Customs Broker is
also entitled to cross examine the persons examined and at the conclusion of the
inquiry, the Deputy Commissioner has to prepare a report of the inquiry and after
recording his findings thereon submit it to the Commissioner. The Commissioner
thereafter has to furnish to the Customs Broker a copy of the report of the Deputy
Commissioner and require the Customs Broker to submit within the specified period
any representation that he may wish to make against the said report. It is on a
consideration of the report submitted by the Deputy Commissioner and the
representation made by the Customs Broker that the Commissioner is required to pass
an order either revoking the suspension of the license or revoking the license. In this
view of the matter, the findings recorded under regulation 16(2) cannot in any manner
have any bearing on the findings recorded under regulation 17.
12.

It needs to be noted that a finding has been recorded in the order dated June

11, 2021 that an attempt was made by the Appellant to export restricted items by misdeclaring the Customs Tariff Heading of the goods by M/s Balaji International
through the
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Appellant as a Customs Broker and the Appellant failed to exercise due diligence
at the time of filing the shipping bill. A finding has also recorded that both the
exporter and the Customs Broker had stated at the time of personal hearing that
goods were restricted at the time when the Shipping Bill was filed.
13.

Thus, for all the reasons stated above, the impugned order dated June 11,

2021 does not call for any interference in this Appeal. The Appeal is, accordingly,
dismissed.
(Order pronounced in the open Court on_03.09.2021_)

(JUSTICE DILIP GUPTA)
PR ESIDENT

(C.J. M ATHEW ) MEMB ER(TECHN IC AL)

Rekha
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PRINCIPAL BENCH,
COURT NO. I
CUSTOMS APPEAL NO. 52786 OF 2019
[Arising out of the Order-in-Appeal No. IND-EXCUS-000-APP-142-19-20 dated
26/09/2019 passed by Commissioner (Appeals), Customs, CGST & Central Excise, Indore
(M.P.).]

M/s Bridgestone India Pvt. Ltd.

…Appellant

Plot No. 12, Kheda Growth Centre, Pithampur, Post –
Sagore,
District Dhar (M.P.) – 454 74.
Versus

Commissioner of Customs & CGST

,

…Respondent

Manik Bagh Palace,
Indore.

APPEARANCE:
Shri R.S. Sharma, Advocate for the appellant.
Shri Sunil Kumar, Authorized Representative for the Department
CORAM:
HON’BLE MR. JUSTICE DILIP GUPTA, PRESIDENT
HON’BLE MR. P.V. SUBBA RAO, MEMBER (TECHNICAL)

FINAL ORDER NO. 52079/2021
DATE OF HEARING : 06.12.2021
DATE OF DECISION: 17.12.2021
P.V. SUBBA RAO
This appeal is filed by M/s Bridgestone India Pvt. Ltd. 1 assailing
order-in-appeal dated 26.09.2019 passed by the Commissioner (Appeals),
CGST & Central Excise, Indore,

1

appellant

whereby he upheld the order-in-original dated 30.04.2019 of the Deputy
Commissioner and rejected the appellant‟ s appeal.
2.

The facts of the case, in brief, are that the appellant imported Radial

Tyres, Tubes and Flaps in 32 consignments between the period April 2011 and
March 2012 and paid Anti- Dumping duty at the time of import based on its selfassessment. Realizing that Anti-Dumping duty was not payable, it filed a refund
claim under Section 27 of the Customs Act, which was rejected by the Assistant
Commissioner by order dated 19.06.2013. On appeal, the Commissioner
(Appeals), by order dated 04.08.2014 remanded the matter to the Assistant
Commissioner who, again rejected the refund claim by order dated 17.10.2014 on
the ground that the assessment was final and re-assessment of the bills of entry is
not possible since the goods have already been cleared and unless the
assessment is set aside refund was not permissible. On appeal, the Commissioner
(Appeals), by his order dated 10.02.2016, upheld the order of the Assistant
Commissioner rejecting the refund claim on the ground that refund claim was not
maintainable in view of the judgment of the Supreme Court in Priya Blue
Industries Ltd. versus Commissioner 2 and CBEC Circular No. 24/2004-CUS dated
18.03.2004.

3.

Aggrieved, the appellant filed Customs Appeal No.

51169/2016 before this Tribunal, which was disposed of by final
2

2004 (172) E.L.T. 145 (S.C.)

order No. 55225/2016 dated 16.11.2016. The relevant paragraphs of this
order are as follows :“The dispute in the present appeal relates to refund of Anti- Dumping
duty paid by the appellant at the time of import of flaps and radial tyres which
according to them was not payable. Revenue by not going into the legal issues
of pay-ability of Anti-Dumping duty has rejected the refund claims on the
short ground that assessees‟ Bills of Entry were not challenged before the
higher appellate forum and as such, as per the law declared by the Hon‟ ble
Supreme Court in the case of Priya Blue Industries [2004 (172) ELT 145
(SC)], the refund route cannot be adopted directly.
….
4.
However, the contention of the appellant is that in some cases, they
deposited the Anti-Dumping Duty, without raising the issue before the assessing
officer as they were not aware of non- leviability of such duty. In such a case, no „lis‟
was pending between the appellant and the Revenue and no such „lis‟ was decided.
In such a scenario, the refund could be directly made as held by the Hon‟ble Delhi
High Court in the case of Aman Medical Products Ltd. versus Commissioner – 2010
(250) ELT 30 (Del.)
5.

To such proposition, learned DR appearing for the Revenue agrees.

6.
As such, we note that the legal issues are clear. However, the factual
position are required to be ascertained, that is, as to whether the „lis‟ was involved
at the time of assessment or not, in respect of each and every Bill of Entry. With
these observations, we set aside the impugned order and remand the matter to the
original adjudicating authority for verification of the above factual position and to
decide the matter afresh in the light of law declared by the Hon‟ble Supreme Court
in the above referred decision. Needless to say that the appellant would be afforded
an opportunity to present their case”.

4.

Thus, the matter was remanded to the Assistant Commissioner who, by

the order dated 30.04.2019, rejected the refund claim and this rejection was
upheld by the Commissioner (Appeals) in the impugned order. The appellant filed
this appeal on the following grounds :(i)

The impugned order has been passed in contravention of
CESTAT‟s final order dated 16.11.2016 and has gone beyond the
scope of the remand. CESTAT‟s order in the case required the
Adjudicating Authority to only verify in each case and

every bill of entry whether any „lis‟ existed between the
appellant and the Department or not. The impugned order has
gone beyond the scope of this and has upheld the rejection of the
refund claims relying upon the judgment of the Supreme Court
in the case of ITC Limited3 versus Commissioner of
Central Excise, Kolkata – IV ;
(i)

CESTAT‟s order has attained finality as there was no Departmental
appeal in the matter and, therefore, the issue is decided by the
Tribunal cannot be re- agitated by the Revenue;

(ii)

The impugned order is liable to be set aside as there was no „lis‟ with
regard to 25 bills of entry, which was the subject matter of the refund
claim;

(iv) The Anti-Dumping duty was wrongly levied and the impugned order is,
therefore, unsustainable.
5.

Learned Departmental Representative counters the above grounds. He

submits that unless the bill of entry is modified no refund claim can be entertained as
has been held by the Supreme Court in the case of Priya Blue Industries. This order
was distinguished by the High Court of Delhi in the case of Aman Medical Products
Limited4. The Tribunal had, in the first round of litigation in its final order relied on
Aman Medical Products Ltd. and remanded the matter to the Original Authority to
decide matter examining that there was a „lis‟ between the importer and the
Revenue in respect of each of the bills of entry. Learned

Departmental

Representative submits that the issue of sanction of refunds in the absence of
revision of an assessment was finally decided by the Larger Bench of the Supreme
Court in the case of ITC Limited. It has been held that any assessment order including
self-assessment needs to be appealed against and in the absence of such an
appeal and modification of the assessment no refund can be sanctioned. In this
judgment the Supreme Court has also considered and set aside the judgment of the
Delhi High Court in the case of Aman Medical Products. Therefore, when the matter
was before the Commissioner (Appeals), he could not have relied upon the judgment
of Aman Medical Products as directed in the final order as the same has by then
been set aside by the Supreme Court in ITC Limited. Therefore, the impugned order
is correct and needs to be upheld.

6.

On the question of whether the Adjudicating Authority and the First Appellate

Authority have travelled beyond the scope of the remand, learned Departmental

Representative submits that the Tribunal was correct in passing the order as per the
legal precedents available at the relevant time. The judgment of Delhi High Court in
Aman Medical Products was binding on the Tribunal. For this reason, Revenue has
not appealed against the order of the Tribunal. However, subsequently the Aman
Medical Products has been set aside by the Supreme Court in the case of ITC Limited.
Once the Aman Medical Products judgment has been set aside by the Supreme
Court, the appellant cannot take rely on it to claim the refund. Therefore, the
impugned order was squarely within the scope of the remand. On the argument that
the Tribunal‟s final order had attained finality as there was no appeal by the
Department, he submits that the order of the Tribunal is subject to subsequent legal
pronouncement of Supreme Court in the case of ITC Limited. He, therefore, prays
that the appeal may be rejected.

7.

We have considered the arguments of both sides and perused the records.

8.

The facts of the case are not in dispute. The appellant filed bills of entry and

assessed duty including Anti-Dumping duty and paid the same. Thereafter, without
challenging the assessment of the bills of entry, it filed refund claims. Relying on the
judgment of the Delhi High Court in Aman Medical Products, the matter was
remanded to the Original Authority by this Tribunal in the first round of litigation
directing the matter to be decided based on whether or not there was a „lis‟
between the appellant and the Revenue in these matters. Thereafter, Aman Medical
Products has been set aside by the Larger Bench of the Supreme Court in the case of
ITC Limited. It has been categorically held that any assessment including selfassessment needs to be appealed against and in the absence of such an appeal and
consequential re-assessment no refund can be sanctioned. This judgment of the
Supreme Court is binding on all judicial and quasi-judicial authorities and we find that
the Commissioner (Appeals) has, in the impugned order, correctly relied upon this
judgment and upheld the rejection of refunds.
9.

We do not find any force in the arguments of the appellants that although the

Aman Medical Products was set aside by the
Supreme Court, the lower authority should have still relied on it and should

have sanctioned refund. Once Aman Medical Products has been set aside
by the Supreme Court its ratio no longer applies.
10.

In view of the above, we find that the impugned order is correct and needs to

be upheld and we do so.
11.

The impugned order is upheld and appeal is rejected.
(Order pronounced in open court on 17/12/2021.)

(JUSTICE DILIP GUPTA)
PRESIDENT

(P.V. SUBBA RAO) MEMBER
(TECHNICAL)
PK
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CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL
Shree Krishna Paper Mills And Industries Ltd.,

Represented By
Shri A.K. Sharma, Sr. Vice President
(Legal & Corporate Affairs),
Petitioner
Versus
The Commissioner
of Customs (Prev.),
Customs
Commissionerate), Jodhpur
----Respondent
For Petitioner(s)
: Mr. Tanveer Ahmed.

HON'BLE MR. JUSTICE MOHAMMAD RAFIQ
HON'BLE MR. JUSTICE GOVERDHAN BARDHAR
Order

This writ petition has been filed by the petitioner challenging order dated 28.01.2019 (released
on 05.03.2019) passed by the Customs, Excise & Service Tax Appellate Tribunal, Principal
Bench, New Delhi (for short 'the Tribunal').
We have heard learned counsel for the petitioner at some length and gone through the
impugned order by which the rectification application filed by the respondent-department has
been allowed. The Tribunal in its order has held that order earlier passed by it suffered from
mistake apparent on the face of the record so as to justify invocation of its power under Section
129B (2 of 4) [CW-5126/2019] of the Customs Act, 1962 (for short 'the Act') so as to rectify
such mistake.
Learned counsel for the petitioner has submitted that the very fact that the Tribunal was
required to pass a lengthy order goes to show that it was not a mistake apparent on the face of
the record, therefore, it required a detailed discussion to discover the mistake. Such mistake
cannot be described as mistake apparent on the face of the record. Various judgments relied by
the Tribunal are not applicable to the facts of the present case. It is submitted that the
Commissioner of Customs (Preventive), Jodhpur did not have the jurisdiction to issue notice
and this question was not at all gone into by this Court in vide judgment dated 27.01.2015
rendered in Writ Petition No. 2668/2007. It is argued that authorised representative of the
department had agreed for remand of the matter on the aspect of the coverage of the dispute by
judgment of Delhi High Court in Mangali Impex Ltd. Vs. Union of India, 2016 (335) ELT 605
(Del.) and not on the question whether Commissioner of Customs (Preventive), Jodhpur had
the competence to issue notice under Section 18(2) of the Act. Therefore, the very foundation
of the impugned order is wrong.
The Tribunal has given detailed and weighty reasons to support its view that the order earlier
passed by it suffered from mistake apparent on the face of the record. Two facts-that the
Commissioner of Customs (Preventive), Jodhpur after detailed discussion on the issue recorded

finding that he had requisite jurisdiction to issue show cause notice and that order of the
Commissioner along with show cause notice was subjected to (3 of 4) [CW-5126/2019]
challenge before this Court, which had upheld the same, were not brought to its notice. The
Tribunal therefore held that these were material facts which were required to be brought to its
notice at the time of hearing of the appeals and without bringing these facts to its notice,
attempt was made to persuade the Tribunal to remand the matter to the Adjudicating Authority
as in some cases, matters were remanded in view of the judgment of Delhi High Court in
Mangali Impex Ltd. (supra). The Tribunal therefore held that consent was given by the
authorised representative of the department against the record which necessitated recall of the
final order for rehearing of the appeals on merits. The Tribunal in support of its view relied
upon the judgment of the Supreme Court in Deva Metals Powders (P) Ltd. Vs. Commissioner,
Trade Tax (UP), 2008 (221) ELT 16(SC); Assistant Commissioner, Income Tax, Rajkot Vs.
Saurashtra Kutch Stock Exchange Ltd., 2008 (230) ELT 385 (SC); Honda Siel Power Products
Ltd. Vs. Commissioner of Income Tax, Delhi, 2008 (221) ELT 11(SC); Commissioner of
Central Excise, Calcutta Vs. A.S.C.U. Ltd., 2003 (151) ELT 481(SC); Commissioner of
Central Excise, Mumbai Vs. Bharat Bijlee Limited, 2006 (198) ELT 489 (SC) and;
Commissioner of Central Excise, Belapur, Mumbai Vs. RDC Concrete (India) P. Ltd., 2011
(270) ELT 625 (SC).
Having given our anxious consideration to submissions advanced by learned counsel for the
petitioner and upon perusal of the impugned order passed by the Tribunal, we do not find any
good reason to interfere with the impugned order, as in any case the appeals are to be reheard
now on merits. It would be still open to the petitioner to canvass before the Tribunal as to how
this (4 of 4) [CW-5126/2019] matter is covered by the judgment of Delhi High Court in
Mangali Impex Ltd. (supra) and therefore was required to be remanded back to the
Adjudicating Authority. If the Tribunal is persuaded, in that event, it would be passing order on
merits of the case rather than on the basis of consent of the parties.
In view of above, there is no merit in this writ petition and the same is accordingly dismissed.
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CUSTOMS EXCISE & SERVICE TAX APPLELLATE
TRIBUNAL

[Arising out of final findings No. 7/7/2017-DGAD dated 11.06.2018 of the
Additional Secretary and Designated Authority and Custom Notification No.
36/2018 dated 13.07.2018]

M/S Magotteaux Co. Ltd., ......................................... Appellant
Thailand (Exporter)
(410, 4th Floor,
Surya Kiran Building,
19 Kasturba Gandhi Marg, New Delhi-110001

Versus

The Directorate General of Trade ................................ Respondent
Remedies through the Designated Authority (4th Floor, Jeevan Tara Building, 5, Parliament
Street, New Delhi- 110001) Appearance Shri Dinesh Aggarwal & Shri Mayank Jain,
Advocates for the Appellant Shri Ameet Singh and Ms. Albeena Walia, Advocates for the
Designated Authority. Shri Rakesh Kumar, Authorised Representative for the Revenue
Respondent. Ms. Reena Khair, Shri Rajesh Sharma Ms. Shreya Dahiya and Ms. Priyamvada
Sinha, Advocates for the Respondent- 3 and 4.
With ANTI DUMPING APPEAL NO. 53586 OF 2018 [Arising out of final findings No.
7/7/2017-DGAD dated 11.06.2018 of the Additional Secretary and Designated Authority and
Custom Notification No. 36/2018 dated 13.07.2018] AIA Engineering Limited Appellant
Plot No. 235-236 Gujarat Vyapari Mahamandal Estate Odhav, Ahemedabad Versus The Union
of India ..........Respondent Through the Secretary, Ministry of Finance, (Department of
Revenue, North Block, New Delhi-110001) AD/53285/2018 & AD/53586/2018 Appearance
Ms. Reena Khair, Shri Rajesh Sharma, Ms. Shreya Dahiya and Ms. Priyamvada Sinha,
Advocates for the Appellant.
Shri Ameet Singh, Amar Anand and Ms. Albeena Walia, Advocates for Designated Authority.
Shri Rakesh Kumar, Authorised Representative for the Revenue Shri Dinesh Aggarwal,
Chartered Accountant and Shri Mayank Jain, Advocate for the Respondent.
CORAM: HON'BLE MR. JUSTICE DILIP GUPTA, PRESIDENT HON'BLE MR. C L
MAHAR, MEMBER (TECHNICAL) HON'BLE MS. RACHNA GUPTA, MEMBER
(JUDICIAL) Date of Hearing: 07 January, 2020 Date of Decision: 14 July, 2020 FINAL
ORDER NO. 50720/2020 - 50720/2020 JUSTICE DILIP GUPTA:
Anti-Dumping Appeal No. 53285 of 2018 has been filed by Magotteaux Co. Limited1 to assail
the final findings Notification dated June 11, 2018 of the Designated Authority, by which a
recommendation has been made for continuation of the anti-dumping duty on imports of

"Grinding Media Balls" (excluding forged grinding media balls)2 originating in or exported
from China PR and Thailand, on a sunset review investigation initiated at the instance of the
domestic producers, namely M/s AIA Engineering Limited and M/s Welcast Steels Limited3.
The Appellant has also assailed the Notification dated July, 13, 2018 issued by the Government
of India imposing anti-dumping duty for a period of five years on the subject goods on the
basis of aforesaid recommendation of the Designated Authority.
1. foreign exporter
2. subject goods
3. Domestic Industry AD/53285/2018 & AD/53586/2018
2. Anti-Dumping Appeal No. 53586 of 2018 has been filed by M/s AIA Engineering Limited, a
Domestic Industry, for a direction that the recommendations made in the final findings and the
Notification issued by the Central Government may be modified by enhancing the quantum of
anti-dumping duty and to consider the participating Thailand exporter as non- cooperative so
that the residual duty under the Notification dated July 13, 2018 issued by the Central
Government may be levied on this exporter.
3. It transpires that earlier, the Designated Authority in its final findings dated May 22, 2012
had recommended imposition of anti-dumping duty on the subject goods exported from the
subject countries on an application filed by the Domestic Industry. The Designated Authority
had found that there existed positive dumping margins and that material injury was caused to
the Domestic Industry by such dumped imports. Thereafter, the Central Government by
Notification dated July 16, 2012, on the basis of the aforesaid findings of the Designated
Authority, imposed anti-dumping duty on the subject goods from the subject countries. This
anti-dumping duty was levied for a period of five years from the date of publication of the
Notification in the Official Gazette.
4. The first proviso to section 9A(5) of the Customs Tariff Act, 19754 stipulates that if the
Central Government, in a review, is of the opinion that the cessation of anti-dumping duty is
likely to lead to continuation or recurrence of dumping
4. the Tariff Act.
AD/53285/2018 & AD/53586/2018 and injury, it may extend the period of such imposition for
a further period of five years and such further period shall commence from the date of such
order of extension. The Domestic Industry filed an application seeking initiation of a sunset
review of the anti-dumping duty in force on import of such goods and for extending the levy of
anti-dumping duty for a further period of five years, alleging likelihood of continuation or
recurrence of dumping and injury on the subject goods originating in or exported from the
subject countries.
5. The Designated Authority, finding that a duly substantiated application had been filed by the
Domestic Industry, initiated investigation to review the need for a continued imposition of the
anti-dumping duty in force by Notification dated July 04, 2017. The Designated Authority
considered the period from April, 2016 to March, 2017 as the period of investigation. The

injury investigation period was considered as 2013-14, 2014-15, 2015-16 and the period of
investigation. The known exporters in the subject country, the Government of subject countries
through their Embassy in India, the importers and users in India known to be concerned with
the product were separately asked to submit relevant information in the form and manner
prescribed to make their views known to Designated Authority. It was further provided that any
information relating to the review and any request for hearing should be sent in writing so as to
reach the Designated Authority not later than forty days from the date of publication of the
Notification. It was also stated that in case any interested party refuses access to and otherwise
did not provide AD/53285/2018 & AD/53586/2018 necessary information within a reasonable
period, or significantly impedes the investigation, the Designated Authority may declare such
interested party as non-cooperative and record its findings on the basis of the facts available
and make such recommendations to the Central Government as may be deemed fit.
6. The Designated Authority held an oral hearing on March 16, 2018 to provide an opportunity
to the interested parties to present relevant information. The representatives who presented
their views orally were advised to file written submission of the views expressed by them. The
interested parties were also provided an opportunity to offer rejoinder submissions to the views
expressed by the opposing interested parties. A disclosure statement was issued on May 30,
2018 containing the essential facts under consideration of the Designated Authority and time
was given to the parties up to June 6, 2018 to furnish comments, if any, on the disclosur e
statement. The relevant portions of the disclosure statement are as follows:
(i) The scope of the "product under consideration" in the sunset investigation would be the
same as in the original investigation.
(ii) Under the head "scope of Domestic Industry and standing", the Designated Authority
noticed that only the Domestic Industry had made submissions and none of the producers/
exporters/ importers/ other interested parties made any submission. The Designated Authority
also AD/53285/2018 & AD/53586/2018 noticed that the Domestic Industry had given
statement of Indian production in their application as follows:
SN Name of unit

UOM

Particulars

2013-14
1

2014-15

2015-16

POI

Petitioner
Companies

a

AIA Engineering

MT

***

***

***

***

Ltd
b

Welcast Steels

MT

***

***

***

***

Ltd.
c

Total

of MT

***

***

***

***

Petitioner
companies
2

Other

Indian MT

***

***

***

***

producers
a

Total

Indian MT

Production

1,66,618

1,90,021

1,74,349

2,13,292

SN Name of unit

UOM

Share (%)

2013-14
1

2014-15

2015-16

POI

Petitioner
Companies

a

AIA Engineering

%

61%

69%

73%

70%

Ltd.,
b

Welcast Steels

%

23%

17%

12%

17%

Ltd.,
c

Total

of %

84%

86%

85%

88%

Petitioner
companies
2

Other

Indian %

16%

14%

Indian %

100%

100%

15%

12%

producers
a

Total

100%

100%

Production

(iii) The Designated Authority then noted that the Applicants account for 88% of the total
Indian production, which would be major proportion of the total Indian production. Further, the
Applicant had not imported the subject goods during the period of investigation and was not
related to any exporter or producer of the subject goods in the respective subject countries or
any importer or user of the product under consideration. The Designated Authority, therefore,
held that Applicants constituted Domestic Industry.
AD/53285/2018 & AD/53586/2018
(iv) Under the head "miscellaneous issues", the views expressed by the Designated Authority
are as follows:
"25. With regard to the submission that customs duty should be considered at 10% as against
0% because the exporter enjoys the same under the ASEAN Agreement, the Authority notes
that the law is very clear in this regard that the custom duty will be taken as it is.
26. The Authority notes that the law clearly envisages that the anti dumping duty can be
extended further from time to time, if it is found that dumping and consequent injury to the
Domestic Industry is likely in the event of cessation of anti-dumping duty. Anti-dumping law is
for removing unfair trade practice and providing a level playing field to the domestic industry.
The Authority recommends anti-dumping duty only after following the requirements prescribed
under the laws.
27. On the issue of monopolistic behaviour of the domestic industry, it is noted that the purpose
of anti-dumping duty, in general, is to eliminate dumping which is causing or likely to ( in case
of SSR) cause injury to the Domestic Industry and to re-establish a situation of open and fair
competition in the Indian market which is in general interest of the country. From the antidumping rules, it is not borne out that a company, even if monopolistic, is prohibited from
requesting to the Authority actions against the unfair imports."

(emphasis supplied)
(v) The Designated Authority computed the normal value, export price and determined the
dumping margin in the following manner:
S No. Exporter/producer Normal Export Dumping Dumping Range value Price Margin Margin
USD/MT USD/MT USD/MT (%)
1. M/s Magotteaux Co. Ltd. *** *** *** *** 30-40 Thailand
2. All exporters/producers *** *** *** *** 30-40 from Thailand
3. All exporters/ producers *** *** *** *** 0-10 from China
(vi) In regard to the injury determination, the Designated Authority noted that the demand had
shown increase over AD/53285/2018 & AD/53586/2018 the injury period. In regard to the
volume effect of dumped imports and impact on Domestic Industry, the Designated Authority
prepared a table to summarize the factual position with regard to import volume and market
share. On the basis of above analysis, the Designated Authority noted that imports had
increased since the base year and the imports remained low in relation to Indian demand and
consumption. The Table is as follows:

Particulars

Unit 2013-14

2014-15

2015-16

2016-17

Imports-volume

Subject Countries as a whole

MT

***

***

_

_

Other countries

MT

_

Total Imports

MT

***

Subject country

***

***

***

_

***

***

imports in

relation to
Consumption
Total imports
Indian production

(vii)

%
%
%

0.19%
100%
0.06%

1.03%
100%
0.29%

0.54%
100%
0.17%

In regard to price effect of the dumped imports on

0.43%
100%
0.11%

the Domestic Industry, the Designated Authority noted that the landed price of imports of
subject goods from subject countries was below the net selling price of the domestic industry.
The Designated Authority also noted that the imports from subject countries were undercutting
the selling price of the Domestic Industry.
(viii) The magnitude of "injury and injury margin" was also examined by the Designated
Authority. It compared the

'non-injurious

price' of the

subject

goods

produced

by AD/53285/2018 & AD/53586/2018 the Domestic Industry with the landed value of the
exports from the subject countries for determination of injury margin during the period of
investigation. The injury margin so worked out is indicated in the table prepared by the
Designated Authority:
Table of Injury Margin.

S. No

Exporter/ producer NIP
USD/ MT

Landed

value

Margin

USD/MT
1.

M/s Magotteaux Co

***

Injury

USD/MT
***

Injury

Range

Margin
(%)

***

***

0-10

Ltd., Thailand
2.

All exporters/

***

****

***

***

0-10

***

***

***

***

0-10

producers from
Thailand
3.

All exporters/
producers from
China

(ix)

On the likelihood of continuation or recurrence of

dumping and injury, the Designated Authority made the following disclosure:
"81. This parameter for ascertaining the threat of material injury requires evaluation of existing
surplus capacities and capacity addition, if any, to explore the possibility of diversion of
disposable quantity to Indian market. Domestic Industry has claimed that the producers in
subject countries are already faced with significant surplus capacities. Further, these producers
have accepted that they are exporting the products to a large number of countries, currently a
very small proportion is being exported to India which is being exported at a price below the
prices in respect of India, thus showing likelihood of diversion of these exports to India in the
event of withdrawal of Anti-Dumping duty. The Domestic Industry has furnished copies of a
web articles showing recent expansion made by the exporter and information with regard to
present demand in Thailand. The same has been taken on record.
82. On the basis of the questionnaire response filed by M/s Magotteaux Co. Ltd., Thailand and
information made available by the Domestic Industry from the website of the exporters as also

the exporter questionnaire response filed by the exporter it can be seen that M/s Magotteaux
have ample production capacities with them.
They area also exporting Grinding media Balls around the world. No other interested party has
either controverted AD/53285/2018 & AD/53586/2018 the information or provided any
counter-factual information. Analysis of questionnaire response of the responding exporter
shows that the exporter has not provided all relevant information in the form and manner
prescribed with regard to transaction wise details of its exports to third countries, as prescribed
in the questionnaire and, therefore, the Designated Authority has carried out analysis on the
basis of available information. These capacities are in themselves more than the total demand
and third country exports and can be considered as freely disposable capacities. The importance
of such huge production capacities and exports by the producers/ exporters cannot be ignored.
The Thailand exporter has also expanded the capacities despite the fact that the existing
capacities were much more than the total demand of the exporting country."
(emphasis supplied)
(x) The Designated Authority also examined the post disclosure submissions which were
received from the interested parties and the relevant examination by the Designated Authority
is reproduced below:
"94. Regarding, the impact of the agreement between India and Thailand, the Authority has
evaluated the Landed Value as per the applicable customs duties. The Authority notes that on
the one hand the preferential trade agreements provisions might lower the landed value, but at
the same time the exporters could leverage this to increase their export realisation by factoring
the zero import duty advantage in export price as compared to other competitiors which would
though increase the landed value to some extent on the one hand and also decrease the dumping
margin due to increase in export price. Therefore, these aspects may also warrant an
adjustment. Therefore, the Authority has adopted its consistent practice of evaluating the
landed value with applicable customs duties.
95. The Authority observes that the exporter has contended that the exports have been made at
a price higher than the DI price and at the same time it has contended that the Domestic
Industry has earned high profit and the profitability thereof, has improved. It is clarified that,
the petitioner itself has not claimed that the imports are causing continued injury to the DI. The
Authority observes that there exists a strong likelihood of continued dumping and
consequently, the dumping of the product is likely to cause injury to the domestic industry.
Since the present determination is based on threat to likelihood/ recurrence of dumping, the
actual parameters relevant to actual injury are not substantially relevant.
AD/53285/2018 & AD/53586/2018
96. Regarding the contention that the cost of production should be compared with international
price to determine the injury margin and not rely on realised prices of the DI, the Authority has
considered net sales realisation and compared the same with landed price of imports. Further,
the Authority has compared NIP with landed price of imports. The contention that the
petitioner is also exporting at comparable prices to several countries is beyond the scope of the
present likelihood of injury determination.

97. It is noted that the exporter has not sufficiently identified the product type involved either
in domestic sales or exports to their countries. It is noted in this regard that cost and price of the
product varies with a chrome content and size of the balls. The exporter, however, has not
identified size of the ball as a relevant consideration for identifying and segregating the
imports. It is also noted that the exporter has not provided cost of production for all the grades
which has been sold by the exporter in the domestic market or exported to third countries. It is
thus noted that exporter has itself decided not to provide all relevant information to the
Authority and has partially segregated the product into different types. Such being the situation,
the only option with the Authority is to proceed on the basis of weighted averages.
98. Regarding, determination of grade-wise dumping and injury margin, it is noted that the
responding exporter has not provided the requisite data for the same in the exporter
questionnaire response. Neither, they have sought any clarification with the Authority with
regard to the separate information that is required to be provided for different product types
even during the oral hearing and have raised the issue only at the stage of post-disclosure
comments. This is despite the fact that the questionnaire prescribed by the Authority clearly
requires the exporters to provide separate information for different product types. Further, even
during the table verification, such information was not provided readily and the same had to be
called for through reminder. It is thus noted that exporter had made a conscious choice to not
provide all relevant information to the Authority for grade wise determination. In the event of
grossly inadequate exporter questionnaire response, the best available information had led the
Authority to proceed on the basis of weighted averages.
99. As regard the contention that the volume of import is quite low in absolute terms or in
relation to production and consumption, the Authority notes that in the present investigation
petitioner itself has not claimed that imports are causing material injury. Nor has authority
examined the case on the ground of continuation of injury. The present investigation has been
conducted to determine whether dumping of the PUC is likely to cause injury to the domestic
industry. Since the Authority is required to determine recurrence of injury in the present case,
the actual volume of import in any case is not the sole relevant information for analysis of
likelihood of injury. It is noted in this regard that the exporter has very significant exports of
the products to a AD/53285/2018 & AD/53586/2018 large number of countries as examined
from the details of the questionnaire response filed by the exporter."
(emphasis supplied)
7. The conclusions arrived at by the Designated Authority are as follows:
"101. Having regard to the contentions raised, information provided and submissions made by
the interested parties and facts available before the Authority as recorded in the above findings
and on the basis of the above analysis of the likelihood of recurrence of dumping and
consequent injury, the Authority concludes that:
a) The subject goods are likely to enter the Indian market at dumped prices if the anti-dumping
duties in force cease to operate.
b) The situation of Domestic Industry is likely to deteriorate if the existing anti-dumping duties
are allowed to cease.

c) The deterioration in the performance of the Domestic Industry is likely to be because of
dumped imports from the subject countries. Thus the anti-dumping duties are required to be
extended."
8. The recommendations of the Designated Authority are as follows:
"102. Having concluded that there is likelihood of recurrence of dumping and injury, if the
existing anti-dumping duties are allowed to cease, the Authority is of the opinion that the
measure is required to be extended in respect of imports from subject countries.
103. Having examined the likelihood of dumping and injury to be imminent in case of expiry
of the current measure in place, the Authority recommends continued imposition of AntiDumping Duty in place as recommended by the Authority vide Final Findings Notification No.
14/34/2010-DGAD dated, 22nd May 2012 published in the Gazette of India, Extraordinary,
Part-I, Section-I and notified by the Central Government vide Notification No. 36/2012Customs (ADD) dated the 16th July, 2012 for a period of five years."
9. The Central Government, in exercise of the powers conferred by sub-section (1) read with
sub-section (5) of section 9A of the Tariff Act, imposed anti-dumping duty on the subject
goods by Notification dated July 13, 2018 for a period of five AD/53285/2018 &
AD/53586/2018 years from the date of publication of the Notification in the Official Gazette.
10. Anti-Dumping Appeal No. 53285 of 2018 has been filed by the exporter from Thailand to
assail the final findings of the Designated Authority as also the Notification issued by the
Central Government.
11. Shri Dinesh Aggarwal, learned Chartered Accountant appearing for the Appellant, which is
an exporter from Thailand, made the following submissions:
(i) The application filed for initiation of investigation by Domestic Industry is not duly
substantiated;
(ii) The Designated Authority has incorrectly computed the landed value by considering the
Preferential Rate of Duty (Nil Rate), as applicable under the ASEAN Agreement;
(iii) The Domestic Industry is earning superlative profits and its "Return on Capital Employed"
is in excess of 22% and, therefore, there is no need to continue the antidumping duty. In support of this contention, reliance has been placed on the following
decisions.
a. Alkali Manufacturers Association vs. Designated Authority5.
b. Merino Panel Products Ltd. vs. Designated Authority6.
c. Qingdao Doublestar Tyre Industrial & Co. Ltd. vs. Union of India7.
5. 2006 (194) ELT 161 (Tri.-Del.)
6. 2016 (334) ELT 552 (Tri.-Del.)
7. 2018 (364) ELT 852 (Tri.-Del.) AD/53285/2018 & AD/53586/2018
(iv) The Domestic Industry has a monopoly and has abused its dominant position in the Indian
market. It is exploiting the situation by raising the prices above the international level by taking
advantage of the anti-dumping duty. In support of this contention, reliance has been placed on
the decision of the Tribunal in Indian Graphite MFRS. ASSCN. Vs. Designated Authority8;

(v) Non disclosure of "Non-Injuries Price" calculation sheet has resulted in a denial of natural
justice. In this connection, reliance has been placed on a decision of the Gujarat High Court
in Nirma Limited vs. Union of India9;
(vi) Insignificant imports could not have caused any injury to the Domestic Industry warranting
extension of duties in the sunset review;
(vii) Erroneous findings have been recorded by the Designated Authority on the issue of
likelihood of continuation or recurrence of dumping injury;
(viii) Rate of duty was required to be modified having regard to the current margin and injury
margin; and
(ix) The Designated Authority did not examine the causal link.
12. Ms. Reena Khair, learned Counsel appearing for the Domestic Industry assisted by Shri
Rajesh Sharma submitted
8. 2006 (199) ELT 722 (Tri.-Del.)
9. 2017 (358) ELT 146 (Guj.) AD/53285/2018 & AD/53586/2018 that the aforesaid
contentions made on behalf of the Thailand exporter have no merit. The submissions are as
follows:
(i) The Appellant did not take any ground in the memo of appeal that the application filed by
the Domestic Industry for initiation of investigation was not duly substantiated and, therefore,
the Appellant cannot be permitted to raise this ground during the course of hearing of the
Appeal. In any case, the application filed by the Domestic Industry was duly substantiated with
regard to the likelihood of continuation or recurrence of dumping and injury;
(ii) The Designated Authority correctly computed the landed value by taking note of the
preferential rate of duty since in terms of the ASEAN treaty, import of subject goods from
Thailand are chargeable to nil rate of duty on production of a certificate to establish that the
goods are of Thailand origin;
(iii) It is incorrect to suggest that the Domestic Industry is earning superlative profits and its
"Return on Capital Employed" is in excess of 22%. In fact, it is 13% which is below the bench
mark of 22% that has been regularly adopted by the Designated Authority. The profits are also
below 10%, which, therefore, cannot be termed as "superlative". The decisions on which
reliance has been placed by the Appellant on this issue are not relevant as they relate to original
investigations, where the current injury is relevant for imposition of duty, whereas in
a AD/53285/2018 & AD/53586/2018 sunset review, the issue that has to be examined is the
likelihood of recurrence of injury;
(iv) The Domestic Industry is not a monopoly. There are eight producers of the subject goods
in India, out of which two are the applicant industry. The remaining producers enjoyed 47.3 %
of market share demand during the period of investigation, whereas the applicant Domestic
Industry had 52.19% of market share.

(v) The decision of the Gujrat High Court in Nirma Limited is not applicable since in that case
the calculation was required to be disclosed to the Domestic Industry, on whose data the
computation of "non-injuries price" was carried out. In the present, case the Designated
Authority was justified in not disclosing the confidential costing information of the Domestic
Industry, that formed the basis for determination of non-injurious price, to the foreign exporter.
(vi) Low volume of import is not a relevant consideration in a sunset review;
(vii) It is incorrect to suggest that the Designated Authority committed an error in recording
findings on the issue of likelihood of continuation or recurrence of dumping and injury;
(viii) When an affirmative order for extension of anti- dumping duty is made on the basis that
there is a likelihood of recurrence of dumping and injury, the rigours AD/53285/2018 &
AD/53586/2018 of section 9A(1) of the Tariff Act would not be attracted; and
(ix) In a sunset review, the Designated Authority is required to examine whether the expiry of
the period for which duty is imposed is likely to lead to continuation or recurrence of dumping
and injury to the Domestic Industry. The causal link in a sunset review is not required to be reestablished as the same has already been established at the time of original investigation. In
support of this contention, reliance has been placed on the decision of World Trade
Organisation Appellate Body in United States-Anti-Dumping Measures on Oil Country
Tubular Goods (OCTG) from Mexico10.
13. Shri Ameet Singh, learned Counsel appearing on behalf of the Designated Authority also
submitted that there is no merit in the appeal filed by the foreign exporter. The submissions
advanced by the learned Counsel are more or less identical to the submissions advanced on
behalf of the Domestic Industry and, therefore, are not being repeated.
14. Shri Rakesh Kumar, learned Authorised Representative of the Department appearing for the
Revenue also supported the submissions advanced on behalf of the Domestic Industry.
15. The submissions advanced on behalf of the parties have been considered.
10. WT/DS282/AB/R dated November 2, 2005.
AD/53285/2018 & AD/53586/2018
16. As noticed above, for the subject goods, anti- dumping duty in the original investigation
had been levied by the Central Government by Notification dated July 16, 2012, on the basis of
the final findings of the Designated Authority that were notified on May 22, 2012. This anti dumping duty was levied for a period of five years from the date of publication of the
Notification in the Official Gazette. Before the expiry of the aforesaid period of five years, the
Domestic Industry, at whose instance the original investigation was carried out and which
resulted in the imposition of anti-dumping duty, moved an application under section 9A(5) of
the Tariff Act read with rule 23 (1B) of Customs Tariff (Identification, Assessment and
Collection of Anti-Dumping Duty on Dumped Articles and for Determination of Injury) Rules,
199511 for extending the period of imposition of duty by five years for the reason that there
was a likelihood of continuation or recurrence of dumping and injury on the subject goods

originating in or exported from the subject countries. The Designated Authority initiated the
investigation by Notification dated July 4, 2017, as it found the application filed by the
Domestic Industry to be duly substantiated. After examination of the comments submitted by
the interested parties to the disclosure statement earlier issued by the Designated Authority, the
Designated Authority gave its final findings on June 11, 2018 recommending continuation of
imposition of anti-dumping duty and the Central Government, by Notification dated July 16,
2018, imposed anti-dumping duty on the subject goods for a period of five years.
11. 1995 Rules AD/53285/2018 & AD/53586/2018
17. In order to appreciate the contentions advanced by learned Counsel for the parties, it would
be appropriate to first examine the provisions of the Act and the 1995 Rules relating to sunset
review.
18. Section 9A of the Tariff Act deals with anti-dumping duty on dumped articles. Sub-section
(1) of section 9A provides that where any article is exported by an exporter or producer from
any country or territory to India at less than its normal value, then, upon the importation of
such article into India, the Central Government may, by notification in the Official Gazette,
impose an anti-dumping duty not exceeding the margin of dumping in relation to such article.
19. Sub-section (5) of section 9A of the Tariff Act provides that the anti-dumping duty imposed
under section 9A shall, unless revoked earlier, cease to have effect on the expiry of five years
from the date of such imposition. However, the proviso to sub-section (5) section 9A provides
for extension of the period of such imposition. Section 9A(5) with the two provisos is
reproduced below:
"9A (5) The anti-dumping duty imposed under this section shall, unless revoked earlier, cease
to have effect on the expiry of five years from the date of such imposition:
Provided that if the Central Government, in a review, is of the opinion that the cessation of
such duty is likely to lead to continuation or recurrence of dumping and injury, it may, from
time to time, extend the period of such imposition for a further period of five years and such
further period shall commence from the date of order of such extension.
Provided further that where a review initiated before the expiry of the aforesaid period of five
years has not come to a conclusion before such expiry, the anti-dumping duty may continue to
remain in force pending the outcome of such a review for a further period not exceeding one
year. "
AD/53285/2018 & AD/53586/2018
20. Rule 23 of the 1995 Rules deals with review. Subrule (1B) of rule 23 provides that any definitive anti-dumping duty shall be effective for a
period not exceeding five years from the date of its imposition, unless the Designated Authority
comes to a conclusion, on a review initiated before the expiry of the period of anti-dumping
duty on its own initiative or upon a duly substantiated request made by or on behalf of the
Domestic Industry within a reasonable period of time prior to the expiry of that period, that the
expiry of the said anti-dumping duty is likely to lead to continuation or recurrence of dumping
and injury to the Domestic Industry. The relevant provisions of rule 23(1B) of 1995 Rules are
reproduced below:

"23 (1B)- Notwithstanding anything contained in sub-rule (1) or (1A), any definitive antidumping duty levied under the Act, shall be effective for a period not exceeding five years
from the date of its imposition, unless the Designated Authority comes to a conclusion, on a
review initiated before that period on its own initiative or upon a duty substantiated request
made by or on behalf of the Domestic Industry within a reasonable period of time prior to the
expiry of that period, that the expiry of the said anti-dumping duty is likely to lead to
continuation or recurrence of dumping and injury to the domestic industry.
(2) xxx xxx xxx (3)- The provisions of rules 6,7,8,9,10,11,16,17,18,19 and 20 shall be mutatis
mutandis applicable in the case of review"
21. At this stage, it may also be appropriate to refer to the relevant provisions of Annexure-II to
the 1995 Rules that deal with the "Principles for Determination of Injury" and clauses
(ii) and (vii), which are relevant, are reproduced below:
"(ii) While examining the volume of dumped imports, the said authority shall consider whether
there has been a significant increase in the dumped imports, either in absolute terms or relative
to production or consumption in India. With regard to the affect of the dumped imports on
prices as referred to in sub-rule (2) of rule 18 the Designated Authority shall consider whether
there has been a AD/53285/2018 & AD/53586/2018 significant price under cutting by the
dumped imports as compared with the price of like product in India, or whether the effect of
such imports is otherwise to depress prices to a significant degree or prevent price increase
which otherwise would have occurred, to a significant degree.
(vii) A determination of a threat of material injury shall be based on facts and not merely on
allegation, conjecture or remote possibility. The change in circumstances which would create a
situation in which the dumping would cause injury must be clearly foreseen and imminent. In
making a determination regarding the existence of a threat of material injury, the Designated
Authority shall consider, inter alia, such factors as:
(a) a significant rate of increase of dumped imports into India indicating the likelihood of
substantially increased importation;
(b) sufficient freely disposable, or an imminent, substantial increase in, capacity of the exporter
indicating the likelihood of substantially increased dumped exports to India markets, taking
into account the availability of dumped exports to Indian markets, taking into account the
availability of other export markets to absorb any additional exports;
(c) whether imports are entering at prices that will have a significant depressing or suppressing
effect on domestic prices, and would likely increase demand for further imports; and
(d) inventories of the article being investigated."
22. It will also be appropriate to refer to Article 11.3 of "Agreement on Implementation of
Article VI of the General Agreement on Tariffs and Trade, 1994"12. The same is reproduced
below:
"11.3. Notwithstanding the provisions of paragraph 1 and 2, any definitive antidumping duty
shall be determined on a date not later than five years from its imposition (or from the date of
the most recent review under paragraph 2 if that review has covered both dumping and injury,
or under this paragraph), unless the authorities determine, in a review initiated before that date
on their own initiative or upon a duly substantiated request made by or on behalf of the
Domestic Industry within a reasonable period of time prior to that date, that the expiry of the

duty would be likely to lead to continuation or recurrence of dumping and injury. The duty may
remain in force pending the outcome of such a review."
12. GATT AD/53285/2018 & AD/53586/2018
23. In exercise of the powers conferred by sub-section (6) of section 129 C of the Customs Act,
1962, the "CEGAT Countervailing Duty and Anti-Dumping Duty (Procedure) Rules, 1996"13
have been framed by the Tribunal. Rule 7 applies certain provisions of the "Customs Excise
and Gold (Control) Appellate Tribunal (Procedure) Rules, 1982"14 to the 1996 Procedure
Rules. It is reproduced below:
"7. The provisions of Rules 7, 8, 9, 10, 11, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26,
27, 28, 35, 38, 39, 40 and 41 of the Customs, Excise and Gold (Control) Appellate Tribunal
(Procedure) Rules, 1982 shall be deemed to be a part of these rules."
24. Rule 10 of the 1982 Procedure Rules is reproduced below:
"10. Grounds which may be taken in appeal: The appellant shall not, except by leave of the
Tribunal urge or be heard in support of any grounds not set forth in the memorandum or appeal,
but the Tribunal, in deciding the appeal, shall not be confined to the grounds set forth in the
memorandum of appeal or those taken by leave of the Tribunal under these rules."
25. It is clear from the aforesaid provisions that though the anti-dumping duty imposed under
the original investigation shall cease to have effect on the expiry of five years from the date of
such imposition, but if the Central Government, in a review, is of the opinion that cessation of
such duty is likely to lead to continuation or recurrence of dumping and injury, it may extend
the period of such imposition of duty for a further period of five years. Under rule 23 (1B) of
the 1995 Rules, a duly substantiated request can be made by or on behalf of the Domestic
Industry within a reasonable period of time prior to the
13. 1996 Procedure Rules.
14. 1982 Procedure Rules AD/53285/2018 & AD/53586/2018 expiry of the period for which
duty has been levied in the original investigation and the Designated Authority can make a
recommendation to the Central Government for extension of the period of imposition of duty,
if it comes to a conclusion that the expiry of the said anti-dumping duty is likely to lead to
continuation or recurrence of dumping and injury to the Domestic Industry. The principles for
determination of injury have been enumerated in Annexure-II to the 1995 Rules and they have
been reproduced above. Article 11.3 of GATT is similar to the provisions of rule 23 (1B) of the
1995 Rules.
26. At this stage, it also needs to be remembered that the nature of exercise that has to be
undertaken in a sunset review is different from the exercise that is undertaken in the original
investigation for determining whether anti-dumping duty is to be levied. This is what was
observed by the Supreme Court in Union of India vs. Kumho Petrochemicals Company
Limited15. The Supreme Court pointed out that when it comes to review, the focus is on the
issue as to whether withdrawal of anti-dumping duty would lead to continuation or recurrence
of dumping as well as injury to the Domestic Industry.

27. The Tribunal in Thai Acrylic Fibre Co. Ltd. vs. Designated Authority16, while disposing of
an anti-dumping appeal, also had an occasion to examine the scope of a sunset review, and the
relevant paragraphs are reproduced below:
"13. Unlike original investigations, sunset reviews are prospective in nature, as they focus on
the likelihood of the continuation or recurrence of dumping and injury, in case antidumping
duties are
15. 2017 (351) ELT 65 (SC)
16. 2010 (253) ELT 564 (Tri.-Del.) AD/53285/2018 & AD/53586/2018 removed. With respect
to the question whether dumping is likely to occur in the event that the anti-dumping duties are
removed, the D.A. has to consider relevant economic facts which might indicate that in the
event the anti-dumping duty is removed, dumping will recur. With respect to the injury
determination, if the anti-dumping duty has had the desired effect, the condition of the
Domestic Industry would be expected to have improved during the period the a nti-dumping
duty was in effect. Therefore, the assessment whether injury will continue, or recur, would
entail a counter-factual analysis of future events, based on projected levels of dumped imports,
prices, and impact on domestic producers. Thus the D.A. has to address the question as to
whether the Domestic Industry is likely to be materially injured again, if duties are lifted.
14. Sunset review entails a likelihood determination in which present levels of dumping is
obviously not so relevant as is the likelihood of continuance or recurrence of dumping.
Moreover, during the investigation period, the anti-dumping duty would be in force and hence,
the current level of dumping may be non-existent or minimal. The exporters under
investigation may also sell at a non-dumped price during this period knowing fully well that a
sunset review would be in progress. Hence, the criteria under Section 9A(1) that the antidumping duty should not exceed the dumping margin would have no practical application for
continuance of the duty under Section 9A(5). There is also no such warrant in law under the
said Section 9A(5) to do so.
28. The Tribunal in Borax Moraji Limited vs Designated Authority17 also examined the scope
of a sunset review in an anti-dumping appeal and the observations are:
"Section 9A(1) contemplates imposition of anti-dumping duty, which does not exceed the
margin of dumping and sub-section (6) of Section 9 contemplates that such margin of dumping,
as is referred to in sub- section (1) or in sub-section (2) of Section 9A, shall from time to time
be pertained and determined by the Central Government after such enquiry, as it may consider
necessary. However, as per sub-section (5) of Section duration of anti-dumping duty imposed
under Section 9A is to be of unless revoked earlier. If the anti-dumping duty imposed is not
revoked earlier and no review is undertaken before the expiry of the five years, it would cease
to have effect by efflux of the statutory period. If, however, the review is undertaken as per the
first proviso to sub-section (5) of Section 9A for extending the period of such imposition
beyond five years, i.e., for a further period of five years, as contemplated by the said proviso,
but the review so initiated is not concluded before the period of five years, the anti -dumping
duty would statutorily continue to remain in force for a period not exceeding one year, as per
the proviso to sub-section (5) of Section 9A. The scheme of these two provisos is primarily

intended for undertaking a review to examine whether the cessation of duty on the expiry of
five years is likely to lead to continuance or recurrence of dumping and injury. Such exercise
can be undertaken from time to time for extending the period for further period of five years
from the date of the order of extension. The guideline for such review is ingrained in the first
proviso to sub- section (5) of Section 9A and the test adopted, for extending the period of
imposition beyond five years, is to form an opinion whether the cessation of such duty was
likely to lead to continuation or recurrence of dumping and injury; in other words, if the duty
period is not extended, both dumping and injury will continue or recur. The expression "likely
to lead to recurrence" would take within its fold
17. 2007 (215) ELT 33 (Tri.-Del.) AD/53285/2018 & AD/53586/2018 situation where the
dumping and injury may not exist at the time of review due to the imposition and continuance
of anti-dumping duty which, if allowed to cease to have effect on the expiry of five years, is
likely to lead to recurrence of dumping and injury. The said two provisos do not specifically
deal with the situation where the anti- dumping duty is revoked earlier than the period of its
normal duration of five years. It is, however, clear that even for such earlier revocation the
review has to be undertaken, and it is in this context that, the provisions of Rule 23 assume
significance. As noted above, sub-section (6) of Section 9 in its opening part contemplates
ascertaining and determining the margin of dumping from time to time. Rule 23(1) enables the
designated authority to undertake review from time to time as regards the need for the
continued imposition of anti-dumping duty."
29. It is keeping in mind the above mentioned principles that the contentions advanced by
learned Chartered Accountant for the Appellant and learned Counsel for the respondent have to
be examined.
30. The first contention advanced by learned Chartered Accountant for the Appellant is the
application that had been filed by the Domestic Industry for initiation of sunset investigation
was not duly substantiated.
31. It is not possible to accept this submission. Such a ground has not been taken in this antidumping appeal filed by the Thailand exporter and, therefore, we find substance in the
submission advanced by learned Counsel for the Respondents that in such a situation the
Appellant should not be permitted to raise this issue in this Appeal. As noticed above, rule 7 of
the 1996 Procedure Rules applies rule 10 of the 1982 Procedure Rules to anti-dumping appeals
and rule 10 of the 1982 Procedure Rules provides that the Appellant shall not, except with the
leave of the Tribunal, urge or be heard in support of any ground not set forth in the
memorandum of appeal. The Appellant has not sought any leave of the Tribunal to urge or to
be heard in AD/53285/2018 & AD/53586/2018 support of this ground not taken in the
memorandum of appeal. It, however, needs to be noted that the Designated Authority in the
initiation Notification dated July 4, 2017 has recorded a categorical finding that a duly
substantiated application had been filed by the Domestic Industry.
32. The second submission advanced by learned Chartered Accountant for the Appellant is that
the Designated Authority incorrectly computed the landed value of the dumped goods by
considering the preferential rate of duty which was nil under the ASEAN Agreement.

33. It is also not possible to accept this submission. The landed value of the dumped imports is
computed by taking the assessable value with the applicable basic duty of customs. Under the
ASEAN Treaty, imports of subject goods from Thailand are chargeable to nil rate of duty,
provided a certificate to establish that the goods are of Thailand origin is submitted. The
Appellant has also not placed any material to show that any basic duty of customs was actually
paid on the subject goods exported by the Appellant. The Designated Authority examined this
aspect in paragraph 94 of the final findings and this paragraph has been reproduced in
paragraph 6(x) of this order. A finding has been recorded that the Designated Authority
adopted its consistent practice of evaluation of the landed value with the applicable customs
duty. The applicable customs duty in the present case is "nil" in view of the ASEAN Treaty.
34. The Third submission of learned Chartered Accountant for the Appellant is that there is no
necessity for AD/53285/2018 & AD/53586/2018 continuation of anti-dumping duty since the
Domestic Industry is earning "superlative" profits and its "Return on Capital Employed" is in
excess of 22%. In support of this contention learned Counsel for the Appellant has placed the
figures given in the Profit and Loss Account and the balance sheet of the Domestic Producers
and the figures for "Earnings before Interest Depreciation Taxes and Amortisation"18 have
been taken as reflection of the profit and return on capital employed.
35. Apart from the fact that EBIDTA is not one of the listed injury parameters in Annexure-II
of the 1995 Rules, the figures in the annual report contain details of all the products, including
the product under consideration, and, therefore, the figures in the annual report cannot be made
the basis for determining the profitability of the product under consideration in the domestic
market. It needs to be noted that the anti-dumping investigations are confined to the product
under consideration and, therefore, the profitability of the company as a whole has not to be
seen. The Domestic Industry has also stated that the sales of the product under consideration in
the domestic market constitute only 9% of the total sales of AIA Engineering Limited. On
behalf of the Domestic Industry, it has also been stated that actually the capital employed of the
Domestic Industry is 13%, which is well below the bench mark of 22% that has been
consistently adopted by the Designated Authority. It has also been stated by the Domestic
Industry that the profits are below 10%, which cannot be termed to be "superlative".
18. EBIDTA AD/53285/2018 & AD/53586/2018
36. The Appellant has relied upon decisions of the Tribunal in Alkali Manufacturer
Association, Merino Panel Products Ltd. and Qingdao Doublestar Tire Industry & Co. Ltd. to
contend that where the return of capital employed is 22%, there is no warrant for continuation
of the anti-dumping duty.
37. These decisions do not help the Appellant for the reason that the return of capital employed
in the present case is less than 22%. Even otherwise, these decisions relate to original
investigations where the current injury is relevant for imposition of duty. In a sunset review, as
noticed above, what is required to be seen is "likelihood of recurrence of injury".
38. Thus, there is no merit in the third submission advanced by the learned Chartered
Accountant for the Appellant.

39. The fourth submission advanced by the learned Chartered Accountant for the Appellant is
that the Domestic Industry is a monopoly and is exploiting the situation by abusing its
dominant position in Indian market by taking advantage of anti-dumping duty and raising the
prices above the international level.
40. To appreciate this submission, it is necessary to examine whether the Domestic Industry
has a monopoly in the Indian market.
41. It is seen from the records that there are eight producers of the subject goods in India out of
which two are the applicant domestic industry. From a perusal of the chart AD/53285/2018 &
AD/53586/2018 contained in paragraph 65 of the final findings of the Designated Authority, it
is clear that for year 2016-17 the market share in demand of the Domestic Industry ( the
applicant) is 52.19%, whereas the market share in demand of the remaining six producers is
47.37 %. It cannot, therefore, be said that applicant Domestic Industry is a monopoly since
term monopoly envisages existence of a sole producer/seller in the market. This apart, the
Appellant has not been able to substantiate that the Domestic Industry has been exploiting the
Indian market or that its selling prices are higher than international prices. In Indian Graphite
MFRS ASSCN, on which reliance has been placed by learned Counsel for the Appellant, the
Tribunal made the following observations;
"6.

The Designated Authority has to frame opinion whether cessation of such duty is likely

to lead to continuation or recurrence of dumping and injury. Thus, the test required for framing
the opinion whether the cessation of anti-dumping duty is likely to lead to continuation or
recurrence of dumping and injury, the relevant factors to come to such conclusion have to be
taken into consideration. The relevant factors may be the change in the pattern of the
production, demand and requirement of the dumped product in the importing country since the
imposition of anti-dumping duty. The change in the prices in the exporting countries and
International market has also to be considered. The prescribed parameter for injury to the
domestic industry and also whether domestic industry is exploiting the situation by raising the
prices above the International level by taking advantage of anti-dumping duty, is also required
to be considered."
42. This decision will not come to the aid of the Appellant as no factual foundation has been
laid by the Appellant to substantiate that the Domestic Industry has been exploiting the Indian
market.
43. The fourth submission of the Appellant cannot, therefore, be accepted.
AD/53285/2018 & AD/53586/2018
44. The fifth submission advanced by learned Chartered Accountant for the Appellant is that
non-disclosure of "non- injurious price" calculation sheet has resulted in denial of principles of
natural justice and in this connection, reliance has been placed on the decision of the Gujarat
High Court in Nirma Ltd.
45. It is not possible to accept this submission of the Appellant. The "non-injurious price"
computation is based on the confidential cost of production of the Domestic Industry. It would

be a serious breach of the confidentiality provisions contained in rule 7 of the 1995 Rules if the
same were to be disclosed to the foreign exporter. The judgment of the Gujarat High Court in
Nirma Ltd. does not help the Appellant on this issue. The High Court held that calculation is
required to be disclosed to the Domestic Industry on whose data the computation of "the noninjurious price" is carried out for there can possibly be no bar of confidentiality in relation to a
party which has provided the information. In the present case, the information was provided by
the Domestic Industry and it is the foreign exporter who is demanding "the non-injurious price"
computation. The Designated Authority was, therefore, justified in not disclosing the
confidential costing information of the Domestic Industry, that formed the basis for calculation
of the "non-injurious price", to the foreign exporter.
46. The sixth submission advanced by learned counsel for the Appellant is that insignificant
imports could not have AD/53285/2018 & AD/53586/2018 caused any injury to the Domestic
Industry so as to warrant an extension of anti-dumping duty in the sunset review.
47. It is correct that the imports from Thailand had less than 1% market share and hence were
negligible. It is under rule 14 of the 1995 Rules that this factor could have been considered, but
rule 14 has not been made applicable to a sunset review under rule 23(1B) of the 1995 Rules,
as is clear from rule 23(3) of the 1995 rules. Thus, even if there is a low volume of import of
the subject goods, this would not be a relevant consideration in a sunset review. The test to be
applied in a sunset review is the likelihood of continuation or recurrence of dumping and
injury. This aspect has been considered by the Designated Authority in Paragraph 99 of the
final findings. The Designated Authority has recorded a categorical finding that since it was
required to determine recurrence of injury, the actual volume of import would not be relevant
for analysis of likelihood of injury. It is, therefore, not possible to accept the sixth submission
of the Appellant.
48. The seventh submission advanced on behalf of the Appellant is that an erroneous finding
has been recorded by the Designated Authority on the issue of likelihood of continuation or
recurrence of dumping and injury. It has been submitted that though there was surplus
capacities, no examination has been carried out by the Designated Authority to consider the
price attractiveness of the Indian market. This submission cannot be accepted.
AD/53285/2018 & AD/53586/2018
49. In this connection, it needs to be noted that relevant parameters have been prescribed in
clause (vii) of Annexure-II to the 1995 Rules. This clause (vii) has been reproduced above. The
Designated Authority has examined this aspect at length and the findings have been reproduced
above. The Designated Authority noted that it was required to evaluate the existing surplus
capacities of the foreign exporter to explore the possibility of diversion to the Indian market.
The Designated Authority found as a fact that the Thailand exporter had ample production
capacities and it was also exporting the product under consideration to other countries in the
world.
50. On a consideration of the materials on record, the following factual position would amply
indicate the likelihood of recurrence of dumping and injury, in the event the anti-dumping duty
is not continued:

(a) Even a small quantity of exports made to India, during the period of investigation by the
Appellant, have been made at dumped prices. The dumping margin determined for such
exports by the Authority is 30% to 40%, as is clear from the table drawn in paragraph 6(v) of
this order.
(b) The exports to India by the Appellant have been made at prices below the "non-injurious
price" of the Domestic Industry. In the event of cessation of the antidumping, there is a strong likelihood of increased exports to India, causing material injury to
the Domestic Industry.
AD/53285/2018 & AD/53586/2018 This is clear from the table in paragraph 6(viii) of this
order.
(c) The Thailand exporter had sufficient freely disposable capacity. Their capacities also
expanded from 80,000 to 140,000 MT, whereas the demand in the domestic market of Thailand
is only 2900 MT per year. This expansion has been made, despite the fact that the Appellant
has unutilized capacities, during the injury period.
(d) There are possibly no alternate markets to absorb the unutilized and expanded capacities.
The Appellant is a multi-national company having production facilities in many countries
around the world. For catering to the demand in North American market, the Appellant has
plants in USA and Canada, plants in Brazil and Chile for the South American market, a plant in
Belgium for the European market, and a plant in South Africa for the African market. The
Thailand factory is, therefore, principally meant to cater to the demand of the Asian market.
There are many large indigenous producers of subject goods in China, and therefore, the most
attractive market for the Appellant, in the event of revocation of duty, would be India.
(e) The Appellant is exporting to countries, other than India, at dumped prices. Any diversion
of exports from third countries to India, would necessarily be at dumped prices, indicating the
likelihood of future dumping.
(f) The fact that the exports to India and third countries have been made at dumped prices,
coupled with the AD/53285/2018 & AD/53586/2018 unutilized capacity and substantial
inventories, leaves no manner of any doubt that India is an attractive market for the Appellant
(g) The Appellant has failed to provide transaction wise export information for third countries,
which information was necessary to establish that the exports to other countries were not being
made at dumped/ injurious prices
51. The eighth contention of learned Chartered Accountant for the Appellant is that the rate of
duty was required to be modified, having regard to the current dumping margin and injury
margin in terms of section 9A of the Tariff Act.
52. Section 9A(1) of the Tariff Act, therefore, needs to be reproduced and it is as follows:
"9A(1). Where any article is exported by an exporter or producer from any country or territory
(hereinafter in this section referred to as the exporting country of territory) to India at less than
its normal value, then, upon the importation of such article into India, the Central Government
may, by notification in the Official Gazette, impose an anti-dumping duty not exceeding the

margin of dumping in relation to such article."
53. The issue, that arises for consideration is whether in a sunset review, where an affirmative
order for extension of anti- dumping duty is made on the basis that there is a likelihood of
recurrence of dumping and injury, the rigours of section 9A(1) of the Tariff would still apply.
54. The scope of a sunset review was examined by the Supreme Court in Kumho Petrochemical
and by the Tribunal in Thai Acrylic Fibre Co. Ltd. The Supreme Court pointed out that in a
sunset review, focus is on the issue whether withdrawal AD/53285/2018 & AD/53586/2018 of
anti-dumping duty would lead to continuation or recurrence of dumping and injury to the
Domestic Industry. Paragraphs 13 and 14 of the decision of the Tribunal in Thai Acrylic Fibre
have also been reproduced in paragraph 27 of this order. The Tribunal observed that since a
sunset review entails a likelihood determination, the present levels of dumping are not that
relevant as the likelihood of continuance or recurrence of dumping. Further, since during the
period of investigation, the anti dumping duty is in force, the current level of dumping may be
non-existent or minimum. Thus, the criteria under section 9A(1) that anti-dumping duty should
not exceed the dumping margin would have no practical application for continuance of the antidumping duty under section 9A(5) of the Tariff Act. This position was reiterated by the
Tribunal in Borex.
55. The eighth submission advanced on behalf of the Appellant, therefore, cannot be accepted.
56. The ninth submission advanced by learned Chartered Accountant for the Appellant is that
the Designated Authority did not examine the causal link between the dumped imports and the
injury to the Domestic Industry.
57. This submission of learned counsel for the Appellant cannot also be accepted. It is in an
original investigation, where the determination is based on the existence of current dumping
and current injury, that it is necessary for the Designated Authority to establish that the injury
is not on account of any factors, other than the dumped imports. In fact, clause (v) of
Annexure-II to the 1995 Rules gives a list of factors which are AD/53285/2018 &
AD/53586/2018 required to be examined for this purpose. In a sunset review the Designated
Authority is required to examine the likelihood of recurrence of dumping and injury on the
expiry of the anti- dumping duty. Thus, causal link in a sunset review is not required to be reestablished, as the same had been established at the time of original investigation.
58. In this connection, it would be useful to refer to the report dated November 2, 2005 of the
Appellate Body in United States- Anti-Dumping Measures. The said report refers to Article
3 and Article 11.3 of GATT. It needs to be remembered that Article 3 of GATT relates to
"determination of injury", while Article 11 of GATT refers to "duration and review of antidumping duty and price undertakings".
59. Rule 11 of the 1995 Rules deals with "determination of injury", while duration of antidumping duty and review of anti-dumping duties is contained in the rule 23(1B) of the 1995
Rules. Article 11.3 of GATT is similar to rule 23 (1B) of the 1995 Rules.

60. The report of the Appellate Body extensively deals with "causation in sunset reviews".
Mexico argued before the Panel that the USITC's likelihood-of-injury determination with
respect to the anti-dumping duty order on OCTG from Mexico was inconsistent with several
provisions of Article 3 of the Anti- Dumping Agreement. Based on its analysis, the Panel found
that "the obligations set out in Article 3 are not directly applicable in sunset reviews". Mexico
challenged this interpretation of Article 11.3 of the Anti-Dumping Agreement and its failure to
address AD/53285/2018 & AD/53586/2018 the "inherent" causation requirements under that
Article. The Appellant Body noticed that on its face, Article 11.3 does not require investigating
authorities to establish the existence of a "causal link" between likely dumping and likely
injury. Instead, by its terms, Article 11.3 requires investigating authorities to determine whether
the expiry of the duty would be likely to lead to continuation or recurrence of dumping and
injury. Thus, in order to continue the duty, there must be a nexus between the "expiry of the
duty", on the one hand, and "continuation or recurrence of dumping and injury", on the other
hand, such that the former "would be likely to lead" to the latter. This nexus must be clearly
demonstrated. In this respect, the Appellate Body further noted that under Article 11.3 of the
Anti-Dumping Agreement, the termination of the anti-dumping duty at the end of five years is
the rule and its continuation beyond that period is the "exception". The Appellate Body noted
that a causal link between dumping and injury to the Domestic Industry is fundamental to the
imposition and maintenance of an anti- dumping duty under the Anti-Dumping Agreement in
the original investigation. However, this did not mean that a causal link between dumping and
injury is required to be established anew in a "review" conducted under Article 11.3 of the
Anti-Dumping Agreement. This is because the "review" contemplated in Article 11.3 is a
"distinct" process with a "different" purpose from the original investigation. The Appellate
Body underlined that the nature of the determination to be made in a sunset review differs in
certain essential respects from "the nature of the determination to be made in an original
investigation", and that AD/53285/2018 & AD/53586/2018 "the disciplines applicable to
original investigations cannot, therefore, be automatically imported into review processes".
61. The Appellate Body then observed:
"As we stated earlier, in a sunset review determination under Article 11.3, the nexus to be
demonstrated is between "the expiry of the duty" on the one hand, and the likelihood of
"continuation or recurrence of dumping and injury" on the other hand. We note that Article
11.3, in fact, expressly postulates that, at the time of a sunset review, dumping and injury, or
either of them, may have ceased, but that expiration of the duty may be likely to lead to
"recurrence of dumping and injury". Therefore, what is essential for an affirmative
determination under Article 11.3 is proof of likelihood of continuation or recurrence of
dumping and injury, if the duty expires. The nature and extent of the evidence required for such
proof will vary with the facts and circumstances of the case under review. Furthermore, as the
Appellate Body has emphasized previously, determinations under Article 11.3 must rest on a
"sufficient factual basis" that allows the investigating authority to draw "reasoned and adequate
conclusions". These being the requirements for a sunset review under Article 11.3, we do not
see that the requirement of establishing a causal link between likely dumping and likely injury
flows into that Article from other provisions of the GATT 1994 and the Anti-Dumping
Agreement. Indeed, adding such a requirement would have the effect of converting the sunset

review into an original investigation, which cannot be justified. Our conclusion, that the
establishment of a causal link between likely dumping and likely injury is not required in a
sunset review determination does not imply that the causal link between dumping and injury
envisaged by Article VI of the GATT 1994 and the Anti-Dumping Agreement is severed in a
sunset review. In only means that re-establishing such a link is not required, as a matter of legal
obligation, in a sunset review."
(emphasis supplied)
62. Thus, in view of the nature of the exercise that has to be undertaken in a sunset review and
in view of the aforesaid decision of the Appellate Body in United States- Anti Dumping
Measures, it is not possible to accept the contention of learned Chartered Accountant for the
Appellant that the Designated Authority was obliged in law to examine the causal link between
the dumped imports and the injury to the Domestic Industry.
AD/53285/2018 & AD/53586/2018
63. Thus, as none of the submissions advanced on behalf of the foreign exporter have any
merit, the appeal filed by the foreign exporter deserves to be dismissed.
64. Anti-dumping Appeal No. 53586 of 2018 has been filed by the Domestic Industry for
enhancing the quantum of anti-dumping duty and for considering the participation of the
foreign exporter as non-cooperative so that the residual duty under the notification dated July
13, 2018 issued by the Central Government may be levied on the foreign exporter.
65. The submission of Ms. Reena Khair learned counsel appearing for the Domestic Industry is
that the foreign exporter should have been treated as non-cooperative since the foreign exporter
failed to provide all the relevant information in the form and manner prescribed by the
Designated Authority. It has been submitted that the Designated Authority committed an error
in treating the foreign exporter as cooperative despite excessive confidentiality claimed in the
non-confidential version of the export questionnaire response and despite there being
suppression of facts and misleading statements.
66. Shri Dinesh Aggarwal learned Chartered Accountant appearing for the foreign exporter has,
however, submitted that the facts and circumstances did not warrant the foreign exporter to be
treated as a non-cooperative exporter and the Designated Authority committed no ill-legality in
not treating the foreign exporter as non-cooperative.
AD/53285/2018 & AD/53586/2018
67. The principles governing investigations are contained in rule 6 of the 1995 Rules. Under
rule 6(4), the Designated Authority issues a notice calling for information, in such form as may
be specified by it, from the exporter, foreign producers and other interested parties and such
information shall be furnished by such persons in writing within 30 days from the date of
receipt of the notice or within such extended period as the Designated Authority may allow on
sufficient cause being shown. Rule 6(8) provides that in a case where an interested party
refuses access to, or otherwise does not provide necessary information within a reasonable
period, or significantly impedes the investigation, the Designated Authority may record its
findings on the basis of the facts available to it and make such recommendations to the Central
Government as it deems fit under such circumstances.

68. In paragraph 82 of the final findings, after noticing that the foreign exporter had not
provided all relevant information in the form and manner prescribed with regard to transaction
wise detail of its export to third countries as prescribed in the questionnaire, the Designated
Authority itself carried out an analysis on the basis of available information. Paragraph 82 of
the final findings of the Designated Authority has been reproduced in paragraph 6(ix) of this
order. In paragraphs 97 and 98 of the final findings, the Designated Authority also noted that
because of grossly inadequate exporter questionnaire response, the best available information
led the Authority to proceed on the basis of weighted averages. Paragraphs 97
and AD/53285/2018 & AD/53586/2018 98 of the final findings have also been reproduced in
paragraph 6(x) of this order.
69. Thus, once the Designated Authority had exercised its discretion in recording findings on
the basis of the facts available to it and there is no perversity in the exercise of this discretion, it
is not possible to accept the submission of the Domestic Industry that the foreign exporter
should have been treated as non-cooperative and residual duty under the Customs Notification
dated July 13, 2018 issued by the Central Government should have been levied on the foreign
exporter. The Appeal filed by the Domestic Industry, therefore, deserves to be dismissed.
70. Thus, for all the reasons stated above, Anti-Dumping Appeal No. 53285 of 2018 filed by
the foreign exporter and Anti- Dumping Appeal No. 53586 of 2018 filed by the Domestic
Industry are dismissed.
(Pronounced in the open court on 14 July, 2020) (JUSTICE DILIP GUPTA) PRESIDENT (C L
MAHAR) MEMBER (TECHNICAL) (RACHNA GUPTA) MEMBER (JUDICIAL) Archana
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Date of Hearing: February 20, 2020 Date of Decision: August 05, 2020 FINAL ORDER NO.
50740-50743/2020 JUSTICE DILIP GUPTA:
1. In the matter of import of "Melamine"1, originating in or exported from People‟s Republic
of China2 to India, the Government of India, in the Ministry of Finance (Department of
Revenue), on an application filed by Gujarat State Fertilizers & Chemical Limited3, issued a
Customs Notification that was published in the Gazette of India on November 16, 2004
imposing anti-dumping duty on the subject goods for a period of five years. The anti-dumping
duty so imposed was continued for a further period of five years by Customs Notification dated
February 19, 2010 in the first sunset review that was initiated at
1. subject goods
2. subject country
3. Domestic Industry the instance of the Domestic Industry. The anti-dumping duty was further
continued for another period of five years by Customs Notification dated January 28, 2016 in
the second sunset review initiated at the instance of the same Domestic Industry. A New
Shipper Review contemplated under rule 22 of The Customs Tariff (Identification, Assessment
and Collection of Anti-Dumping Duty on Dumped Articles and for Determination of Injury)
Rules, 19954 was initiated by a Notification dated January 01, 2018 at the instance of M/s
Kuitun Jinjiang Chemical Industry Co. Ltd.5 and Foshan Kaisino Building Material Co.6 of
China for determination of individual margins of dumping for them.
2. Rule 22 permits a review to be carried out by the Designated Authority for determining
individual margins of dumping for any exporters or producers who have not exported the

product to India during the period of investigation provided these exporters or producers show
that they are not related to any of the exporters or producers who are subject to anti- dumping
duties on the products. Margin of dumping, in relation to an article, means the difference
between its export price and its normal value. Export price, in relation to an article, means the
price of the article exported from the exporting country and
4. the 1995 Rules
5. the producer
6. the exporter normal value, in relation to an article, means the comparable price, in the
ordinary course of trade, for the like article when destined for consumption it the exporting
country. The principles governing the determination of normal value, export price and margin
of dumping are contained in Annexure-I to the 1995 Rules. Paragraph 7 of this Annexure-I
deals with a non-market economy country and provides three methods for determination of the
normal value. The Designated Authority determined the normal value in accordance of the
second method that provides for determination of the normal value on the basis of the price
from a market economy third country. Qatar was considered by the Designated Authority to be
an appropriate market economy third country. The margin of dumping was, accordingly,
determined. The Designated Authority, thereafter made a recommendation for imposition of
the individual anti-dumping duties by Notification dated June 19, 2019.
3. On the basis of the final findings of the Designated Authority, Customs Notification dated
September 06, 2019 was issued by the Government of India for the New Shipper Review that
had been initiated, imposing US$ 319.04 per metric ton as individual anti-dumping duty on the
exports made by the producer through the exporter and an individual anti-dumping duty of US$
331.10 per metric ton for the exports made by the producer through any other exporter.
4. This Customs Notification dated September 06, 2019 and the final findings dated June 19,
2019 of the Designated Authority have been assailed by the producer, the exporter, the
Domestic Industry and Sunita Commercial Pvt Ltd.7 in the aforesaid four appeals.
5. Anti-Dumping Appeal No. 52291 of 2019 has been filed by the producer and Anti-Dumping
Appeal No. 52292 of 2019 has been filed by the exporter with identical prayers, which are as
follows:
"(a) Modify the Final Findings No. F No. 7/11/2017-DGAD dated 19.06.2019 rendered by
Respondent No. 2 herein by incorporating individual dumping margin that ought to have been
granted in Rule 22 investigation; and
(b) Pass such other and further orders as this Hon‟ble Tribunal may deem fit and proper in the
facts and circumstances of the case."
6. Anti-Dumping Appeal No. 50103 of 2020 has been filed by the Domestic Industry with the
following prayers:
7. the importer "(a) Set aside the final findings and consequent notification no.

34/2019-Customs (ADD) dated 06.09.2019 qua the Kuitun Jinjiang Chemical Industry Co. Ltd.
and Foshan Kaisino Building material Co. Ltd by holding that they are not entitled for
individual dumping margin and relegate them to residual duty.
(b) Any other relief as may be considered appropriate by this Hon‟ble Tribunal in the facts and
circumstances of the present case."
7. Anti-Dumping Appeal No. 50100 of 2020 has been filed by the importer with the following
prayers:
"(a) Adjudge and declare that application filed before the Designated Authority was not
maintainable once it is established that the export price claimed by the applicant was
fictitiously high; and
(b) Set aside the final findings and Consequent notification no.
34/2019-Customs (ADD) dated 06.09.2019 qua the Kuitun Jinjiang Chemical Industry Co. Ltd.
and Foshan Kaisino Building Material Co. Ltd. by holding that they are not entitled for
individual dumping margin and relegate them to residual duty.
(c) Any other relief as may be considered appropriate by this Hon‟ble Tribunal in the facts and
circumstances of the present case."
8. The anti-dumping duty that was imposed on the subject goods from the subject country for a
period of five years in the second sunset review Customs Notification dated January 28, 2016 is
as follows:
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9. The Customs Notification dated September 06, 2019 issued on the basis of the final findings
in the New Shipper Review made the following amendments in the aforesaid Table of the
Customs Notification January 28, 2016:
"(i) In the Table, after Serial number 3 and the entries relating thereto, the following serial
numbers and entries shall be added, namely:-
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10. It would be seen from the above Table that if the subject goods were exported by a
combination of the producer and the exporter, then the anti-dumping duty would be US$

319.14 per metric ton but if export was made by the producer through any other exporter, then
the anti-dumping duty would be US$ 331.10 per metric ton.
11. Shri Jitender Singh, learned Counsel appearing for the producer and the exporter made the
following submissions:
(i) Under the scheme of paragraphs 7 and 8 of Annexure-I to the 1995 Rules, the normal value
for exporters from non-market economy country has to be determined in terms of paragraph7
only. It is only in the event that a claim is made for market economy treatment under the
proviso to paragraph 8(2) that the Designated Authority would be obliged to determine the
normal value in terms of paragraphs 1 to 6, subject to the fulfilment of the conditions of
paragraph 8(3). Due to this presumption in paragraph 8(2), the provision cannot be read in a
manner that a party has to first claim market economy treatment and only when such a
treatment is not claimed, that paragraph 7 shall get invoked;
(ii) A plain reading of rule 22 of the 1995 Rules goes to show that the applicant seeking
initiation of a new shipper review is mandated to give prima facie information only on the preconditions mentioned to prove eligibility. There is no other requirement, either in law or in
practice, for the purpose of initiation of a new shipper review. The new shipper was, therefore,
not required to give any information about normal value or export price at the time of making
the application;
(iii) Even the formats of questionnaire response do not seek any information for any
determination in terms of paragraph 7. The market economy questionnaire only seeks
information to rebut the presumption contained in the proviso to paragraph 8(2) for those
exporters who seek their individual dumping margin based on their own normal value after
application of paragraphs 1 to 6. Thus, the Designated Authority is obligated in law to select
the market economy third country, whenever deemed appropriate.
(iv) While initiating a new shipper review investigation, the Designated Authority is obliged,
due to the presumption contained in paragraph 8(2), to seek views of parties on the approach
that is proposed for determination of normal value for non-market economy country in terms of
obligations contained in paragraph 7 of Annexure I. This obligation was tested in the case
of Shenyang Matsushita S. Battery Co. Ltd. vs. Exide Industries Ltd.8 where the Supreme
Court held that if there is a flaw in the procedure, the whole procedure has to start from scratch
indicating thereby that the proposal about selection of market economy third country is
required to be made in the initiation notification itself;
(v) In terms of the first part of paragraph 7 of Annexure I to the 1995 Rules, the Designated
Authority could not have taken Qatar as a surrogate country for China as this determination did
not fulfil the criteria
8. (2005) 3 SCC 39 provided in paragraph 7 of Annexure I. The approach adopted by the
Designated Authority while selecting a surrogate country in the instant case cannot be said to
be „reasonable‟ in terms of the Anti-dumping Agreement. Qatar could also not have been taken
as a surrogate country at the fag end of the investigation. The level of development of Qatar is
not comparable to that of China nor the level of development of industry in Qatar and China
are similar. The disclosure statement also does not contain any evidence indicating why Qatar

would be an appropriate surrogate country. In the absence of such data and information, the
producer and the exporter were prevented from offering any comments. The Designated
Authority erroneously stated that the Qatar is a non-dumped source.
(vi) The Designated Authority breached the principles of natural justice for the following
reasons: a. No hearing was granted with respect to the issue of taking Qatar as a surrogate
country.
b. The calculation of the dumping margin was not provided.
c. The DGCI&S data relied by the Designated Authority to compute normal value were not
provided.
d. Rejoinder of the Domestic Industry was not provided.
(vii) The Designated Authority acted in contravention of section 9A of the Customs Tariff Act,
19759 by taking the export price of the producer, instead of the export price of the exporter.
9. the Tariff Act
12. Ms. Reena Khair, learned Counsel appearing for the Domestic Industry, however, made the
following submissions:
(i) The primary obligation in any investigation is on the foreign exporter to establish its normal
value, export price and dumping margin, based on its records, and other information relevant
for determination of normal value. In the event, the records and information is not provided or
are found to be unreliable, the Designated Authority is at liberty to determine the margin of
dumping, based on facts available to it. The obligation in a new shipper review is even greater
than any other type of investigation, since the investigation is carried out at the instance of a
new exporter who claims that the residual duty levied does not accurately represent the margin
of dumping for its export to India. It was, therefore, necessary for the Chinese exporter to make
a claim and to lead evidence in support of its claim for export price, normal value and dumping
margin. Thus, it is in the application or in the course of investigation that the foreign exporter is
required to make a specific claim as to its dumping margin. This claim can then be contested by
the opposing parties and the Designated Authority can make a determination after examining
all aspects of the matter. The Chinese exporter, however, maintained a deliberate silence on the
dumping margin. The scope of investigation is, hence confined to the information supplied by
the parties. Failure to supply the necessary information itself implies that the Chinese exporter
is not at all entitled to individual dumping margin under rule 22 of the 1995 Rules. Even
otherwise, having failed to provide the relevant information, the Chinese exporter lost the right
to contest the final findings on this aspect;
(ii) The Chinese exporter had neither offered information or evidence nor made any declaration
or statement regarding its position vis-a-vis the different options available under paragraph 7 of
Annexure I to the 1995 Rules. It is towards the end to the investigation that it made a whisper
of a suggestion that the last option, namely determination of normal value on the basis of the
cost of production of the subject goods in India may be adopted. Even this suggestion cannot
be considered, as it is not supported by any information or evidence;

(iii) It is apparent from the facts and circumstances of the present case that the Designated
Authority granted adequate opportunity to the Chinese exporter to put forward its objections. In
any case, there is no prejudice to the Chinese exporter, as they have neither provided any
material for selection of any other market economy third country nor any other reasonable basis
for computation of normal value, either during the course of the investigation or even in the
memo of appeal.
(iv) The submission that the third country was to be selected by the Designated Authority at the
stage of initiation itself is incorrect. At the stage of initiation in a new shipper review, even the
exports, which are the subject matter of investigation, have not taken place. It is only after the
exports are completed and the responses to the Exporter questionnaire and Market Economy
Treatment Questionnaires are filed that the Designated Authority effectively starts its
investigation;
(v) In view of the fact that the Chinese exporter had not furnished the relevant information to
the Designated Authority in terms of section 9A(6A) of the Tariff Act read with rule 6(8) of the
1995 Rules and Annexure I to the 1995 Rules, the Designated Authority correctly exercised its
powers in determination of the normal value on a reasonable basis, based on facts available on
record. The only fact available on the record of the Designated Authority was the price of
imports from an un-dumped source, that is Qatar, which the Designated Authority found to be
representative of the price paid or payable in India for the subject goods. The export price of
any other market economy third country would have been more detrimental to the producer or
the exporter;
(vi) The submission that the level of development of Qatar is not similar to that of China is
fallacious. The level of development is relevant only if the domestic sale price or cost of
production of a market economy third country is adopted where the level of development
affects the price and costs. The price in international trade is dependent on the demand and
supply in the international market and is not affected by the level of development of the
supplier country.
(vii) Neither was it permissible nor advisable for the Designated Authority to fix a prospective
period of investigation as it gives the Chinese exporter an opportunity to stage manage the
affairs. The fact that the entire exercise is stage managed, is evident from the fact that the
importers in India have been indulging in mis-declaration of value. Further, the quantity
exported is also not so significant so as to remove the risk of manipulation. The fixing of a
prospective period of investigation was, therefore, wholly unjustified, especially since the
Chinese exporter had made exports in 2017, which exports have not been taken into
consideration for determination of its dumping margin.
13. Shri Ajay Sharma & Ms. Rupali Sharma, learned Counsel appearing for the importer made
the following submissions:(i) The Designated Authority should not have recommended a lower anti-dumping duty in the
New Shipper Review since the genuineness/ bonafide of export price, invoice and conduct of
the new shipper was under a cloud. In fact, the application submitted by the New Shipper
applicant should have been rejected;

(ii) A higher export price was claimed by the New Shipper in the application in order to seek a
lower or no anti-dumping duty. Infact, the product may not actually have been sold as „bills of
entry‟ were not submitted by the exporter;
(iii) The Exporter has dealings with only two importers in India, namely, M/s Exim
Incorporation and M/s Sanjay Chemicals, who imported melamine from the New Shipper at a
much higher price than the price which the other Chinese producers were offering. M/s Exim
Incorporation is also named in DRI investigation as it was found to have been over invoicing.
There appears to be a cartel of New Shipper (the producer & exporter) with these two Indian
Importers to achieve their target to secure lower anti-dumping duty with manipulated and
fictitious documents/billing; and
(iv) The importer has been regularly importing melamine from China. The price difference in
the melamine supplied by different Chinese suppliers is hardly 5 to 10 US$ per metric ton. The
export price claimed by the exporter is fictitiously high as there is difference of more than 100
to 200 US$ per metric ton in the prices at which the exporter has exported the product to India
and the price at which other Chinese suppliers have supplied the product to India market.
However, there is no significant difference in the selling price of melamine in the Indian
domestic market vis-à-vis the product of other exporters. Such a significant difference is
unexplained and gives an impression of manipulation.
14. Shri Ameet Singh, learned counsel appearing for the Designated Authority made the
following submissions:(i) It was for the New Shipper applicants to provide evidence for determination of the normal
value. The application did not state that it was forgoing its claim for the market economy
treatment and it wanted the Designated Authority to determine the normal value on the basis of
non-market economy;
(ii) The contention of the New Shipper that the Designated Authority should have chosen a
surrogate country at the time of initiation of the investigation or prior to the oral hearing is only
to cover up their failure or initial silence in not informing the Designated Authority that it was
not claiming market economy treatment or suggesting a methodology for determination of
normal value. The Designated Authority was, therefore, justified in disclosing the proposed
normal value methodology at the first opportunity when the disclosure statement was provided
and a reasonable time was given to respond;
(iii) The Designated Authority had to choose an option available under paragraph 7 of
Annexure-I of the 1995 Rules;
(iv) The Designated Authority had noted that the volume of imports from Qatar was next to
China and other available options were not appropriate. Even if the submission of the New
Shipper that Qatar cannot be assumed to be a non-dumped source is considered to be true, then
too, this will not cause any prejudice to the New Shipper;
(v) The contention of the producer that it was not provided with the normal value computation
is misleading. A disclosure on ex-factory export price was provided to the producer. The

„normal value‟ computation was clearly mentioned in the disclosure statement to which the
producer responded by submitting that adjustments of higher freight, adjusting anti-dumping
duty on China and 1.5% commission be also considered. The information adopted by the
Designated Authority was publicly available and could be accessed by any party. The import
price from Qatar and all adjustments that were considered for determination of normal value
were stated in the disclosure statement;
(vi) The methodology adopted by the Designated Authority for determination of export price is
in accordance with section 9A(6A) of the Tariff Act which provides that the margin of
dumping in relation to an article, exported by an exporter or producer, under inquiry under subsection (6) shall be determined on the basis of records concerning normal value and export
price maintained, and information provided, by such exporter or producer; and
(vii) The price at which imports were much made by the importers from the applicant
producer/exporter were much higher than the price of other importers from China. The
Domestic Industry and other importers strongly disputed the price at which the imports were
made, alleging established past history of over invoicing and DRI investigation. Since the
import price from applicant producer/exporter from China were noted to be higher than the
other importers, the Designated Authority adopted the fundamental approach of considering the
price of goods from the producer to exporter to overcome this challenge.
15. The submissions advanced by the learned Counsel for the parties have been considered.
16. In order to appreciate the contentions advanced on behalf of the parties, it would be
appropriate to refer to the relevant provisions of the Tariff Act and the 1995 Rules relating to
anti- dumping duty and determination of margin of dumping.
17. Section 9A of the Tariff Act deals with anti-dumping duty on dumped articles. The relevant
provisions contained in sub-sections (1), (5) and (6A) of section 9A are reproduced below:"9 A. Anti -Dumping Duty on Dumped Articles (1) Where any articles is exported by an
exporter or producer from any country or territory (hereinafter in this section referred to as the
exporting country or territory) to India at less than its normal value, then, upon the importation
of such article into India, the Central Government may, by notification in the Official Gazette,
impose an anti-dumping duty not exceeding the margin of dumping in relation to such article.
Explanation- For the purpose of this section, (a) "margin of dumping", in relation to an article, means the difference between its export price
and its normal value;
(b) "export price", in relation to an article, means the price of the article exported from the
exporting country or territory and in cases where there is no export price or where the export
price is unreliable because of association or a compensatory arrangement between the exporter
and the importer or a third party, the export price may be constructed on the basis of the price
at which the imported articles are first resold to an independent buyer or if the article is not
resold to an independent buyer, or not resold in the condition as imported, on such reasonable
basis as may be determined in accordance with the rules made under sub-section (6);

(c) "normal value", in relation to an article, means(i) the comparable price, in the ordinary course of trade, for the like article when destined for
consumption in the exporting country or territory as determined in accordance with the rules
made under sub-section (6); or
(ii) when there are no sales of the like article in the ordinary course of trade in the domestic
market of the exporting country or territory, or when because of the particular market situation
or low volume of the sales in the domestic market of the exporting country or territory, such
sales do not permit a proper comparison, the normal value shall be either(a) comparable representative price of the like article when exported from the exporting
country or territory to an appropriate third country as determined in accordance with the rules
made under sub-section (6); or
(b) the cost of production of the said article in the country of origin along with reasonable
addition for administrative, selling and general costs, and for profits, as determined in
accordance with the rules made under sub-section (6):
Provided that in the case of import of the article from a country other than the country of origin
and where the article has been merely transhipped through the country of export or such article
is not produced in the country of export or there is no comparable price in the country of
export, the normal value shall be determined with reference to its price in the country of
origin."
xxxxx xxxxx xxxxx (5) The anti-dumping duty imposed under this section shall, unless
revoked earlier, cease to have effect on the expiry of five years from the date of such
imposition:
Provided that if the Central Government, in a review, is of the opinion that the cessation of
such duty is likely to lead to continuation or recurrence of dumping and injury, it may, from
time to time, extend the period of such imposition for a further period of five years and such
further period shall commence from the date of order of such extension:
Provided further that where a review initiated before the expiry of the aforesaid period of five
years has not come to a conclusion before such expiry, the anti- dumping duty may continue to
remain in force pending the outcome of such a review for a further period not exceeding one
year.
xxxxx xxxxx xxxxx (6A) The margin of dumping in relation to an article, exported by an
exporter or producer, under inquiry under sub-section (6) shall be determined on the basis of
records concerning normal value and export price maintained, and information provided, by
such exporter or producer:
Provided that where an exporter or producer fails to provide such records or information, the
margin of dumping for such exporter or producer shall be determined on the basis of facts
available. "
18. Rule 18(1) of the 1995 Rules deals with levy of duty and is reproduced:
"18. Levy of duty.(1) The Central Government may, within three months of the date of publication of final
findings by the designated authority under rule 17, impose by notification in the Official
Gazette, upon importation into India of the article covered by the final finding, anti-dumping
duty not exceeding the margin of dumping as determined under rule 17."

19. Rule 22 of the 1995 Rules deals with margin of dumping for exporters not originally
investigated. It is reproduced below:
"22. Margin of dumping, for exporters not originally investigated.(1) If a product is subject to anti-dumping duties, the designated authority shall carry out a
periodical review for the purpose of determining individual margins of dumping for any
exporters or producers in the exporting country in question who have not exported the product
to India during the period of investigation, provided that these exporters or producers in show
that they are not related to any of the exporters or producers in the exporting country who are
subject to the antidumping duties on the product.
(2) The Central Government shall not levy anti-dumping duties under sub-section (1) of section
9A of the Act, on imports from such exporters or producers during the period of review as
referred to in sub-rule (1) of this rule:
Provided that the Central Government may resort to provisional assessment and may ask a
guarantee from the importer if the designated authority so recommends and if such a review
results in a determination of dumping in respect of such products or exporters, it may levy duty
in such cases retrospectively from the date of the initiation of the review."
20. Rule 10 of the 1995 Rules deals with determination of normal value, export price and
margin of dumping and it is as follows:
"10-Determination of normal value, export price and margin of dumpingAn article shall be considered as being dumped if it is exported from a country or territory to
India at a price less than its normal value and in such circumstances the designated authority
shall determine the normal value, export price and the margin of dumping taking into account,
inter alia, the principles laid down in Annexure-I to these rules."
21. Annexure-I to the 1995 Rules deals with the principles governing the determination of
normal value, export price and margin of dumping. Rules 1 to 6 deal with market
economy countries, while rule 7 deals with non-market economy countries. Rules 7 and 8 are
reproduced below:
"7. In case of imports from non-market economy countries, normal value shall be determined
on the basis of the price or constructed value in the market economy third country, or the price
from such a third country to other countries, including India or where it is not possible, or on
any other reasonable basis, including the price actually paid or payable in India for the like
product, duly adjusted if necessary, to include a reasonable profit margin. An appropriate
market economy third country shall be selected by the designated authority in a reasonable
manner, keeping in view the level of development of the country concerned and the product in
question, and due account shall be taken of any reliable information made available at the time
of selection. Accounts shall be taken within time limits, where appropriate, of the investigation
made in any similar matter in respect of any other market economy third country. The parties to
the investigation shall be informed without any unreasonable delay the aforesaid selection of
the market economy third country and shall be given a reasonable period of time to offer their
comments.
8(1) The term "non-market economy country" means any country which the designated

authority determines as not operating on market principles of cost or pricing structures, so that
sales of merchandise in such country do not reflect the fair value of the merchandise, in
accordance with the criteria specified in sub-paragraph(3).
(2) There shall be a presumption that any country that has been determined to be, or has been
treated as, a non-market economy country for purposes of an anti-dumping investigation by the
designated authority or by the competent authority of any WTO member country during the
three year period preceding the investigation is a nonmarket economy country.
Provided, however, that the non-market economy country or the concerned firms from such
country may rebut such a presumption by providing information and evidence to the designated
authority that establishes that such country is not a non-market economy country on the basis
of the criteria specified in sub-paragraph (3).
(3) The designated authority shall consider in each case the following criteria as to whether:
(a) the decisions of the concerned firms in such country regarding prices, costs and inputs,
including raw materials, cost of technology and labour, output, sales and investment, are made
in response to market signals reflecting supply and demand and without significant State
interference in this regard, and whether costs of major inputs substantially reflects market
values;
(b) the production costs and financial situation of such firms are subject to significant
distortions carried over from the former non-market economy system, in particular in relation
to depreciation of assets, other write-offs, barter trade and payment via compensation of debts;
(c) such firms are subject to bankruptcy and property laws which guarantee legal certainty and
stability for the operation of the firms, and
(d) the exchange rate conversations are carried out at the market rate by the firms.
Provided, however, that where it is shown by sufficient evidence in writing on the basis of the
criteria specified in this paragraph that market conditions prevail for one or more such firms
subject to anti-dumping investments, the designated authority may apply the principles set out
in paragraph 1 to 6 instead of the principles set out in paragraph 7 and in this paragraph.
(4) Notwithstanding, anything contained in sub-paragraph (2), the designated authority may
treat such country as market economy country which, on the basis of the latest detailed
evaluation of relevant criteria, which includes the criteria specified in sub paragraph (3), has
been, by publication of such evaluation in a public document, treated or determined to be
treated as a market economy country for the purpose of anti dumping investigations, by a
country which is a Member of the World Trade Organization."
22. A perusal of section 9A of the Tariff Act indicates if any article is exported from any
country to India, at less than its normal value, then upon the importation of such article into
India, the Central Government can impose an anti-dumping duty not exceeding the margin of
dumping. Margin of dumping has been defined to mean the difference between the export price
and the normal value. The export price means the price of the article exported from the
exporting country. Normal value has also been defined in Explanation (c) to section 9A(1) to
mean interalia the comparable price for the like article when destined for consumption in the
exporting country determined in accordance with the 1995 Rules. Under sub-section (5)
of section 9A, the anti-dumping duty shall, unless revoked earlier, cease to have effect on the
expiry of five years from the date of such imposition. However, if the Central Government, in a
review is of the opinion that the cessation of such duty is likely to lead to continuation or

recurrence of dumping and injury, it may, from time to time extend the period of such
imposition for a further period of five years.
23. The determination of normal value, export price and the margin of dumping is done in
accordance with the principles laid down in Annexure I to the 1995 Rules. Paragraphs 1 to 6
enumerate the principles for determination of the normal value, export price and margin of
dumping for a market economy country, while paragraph 7 deals with the determination of
normal value in case of imports from a non-market economy country. The term „non market
economy country‟ has been defined in paragraph 8 to mean any country which the Designated
Authority determines as not operating on market principles of cost or pricing structures, so that
the sales of merchandise in such country do not reflect the fair value of the merchandise in
accordance with the criteria specified in sub- paragraph (3) of paragraph 8.
24. In the case of imports from a non market economy country, the normal value is determined
in the following manner:
(a) On the basis of the price or constructed value in the market economy third country Or
(b) The price from such a third country to other country, including India.
Or
(c) Where it is not possible, on any other reasonable basis, including the price actually paid or
payable in India for the like product, duly adjusted if necessary, to include a reasonable profit
of margin.
25. An appropriate market economy third country for the purpose of paragraph 7 of Annexure-I
to the 1995 Rules has to be selected by the Designated Authority in a reasonable manner. The
parties to the investigation have also to be informed, without any unreasonable delay, the
aforesaid selection of the market economy third country and they have to be given a reasonable
period of time to offer their comments.
26. Paragraph 8 (2) provides that there shall be a presumption that any country that has been
determined to be, or has been treated as, a non market economy country for the purposes of an
anti-dumping investigation by the Designated Authority or by the Competent Authority of any
World Trade Organization member country during the three year period

preceding

investigation is a non market economy country. However, such a presumption can be rebutted
by providing information and evidence to the Designated Authority to establish that such a
country is not a non-market economy country on the basis of the criteria specified in sub
paragraph (3) of paragraph 8.
27. It is in the light of the aforesaid provisions that the contentions advanced on behalf of the
parties have to be examined.
28. As noted above, „melamine‟ originating or exporting from China had been subjected to
anti-dumping duty for a period of five years by Customs Notification dated November 16,
2004. This anti-dumping duty was continued for a further period of five years by Customs
Notification dated February 19, 2010 in the first sunset review and thereafter for another period
of five years by Customs Notification dated January 28, 2016 in the second sunset review. The
producer (Kuitun Jinjiang Chemical Industry Co. Ltd.) from China and its exporter (Foshan

Kaisino Building Material) from China filed an application under rule 22 of the 1995 Rules
contending that they had not exported the product to India during the period of investigation
and, therefore, the Designated Authority should carry out a review for the purpose of
determining individual margins of dumping for them. In the said application dated June 12,
2017 it was stated that Kuitun Jinjiang Chemical Industry Co. Ltd was a producer of melamine
from China and it had appointed Foshan Kaisino Building Material as its related exporter to
export the product concerned to India. It was also stated that the producer or its related exporter
had not exported the product to India during the original period of investigation or during the
first sunset review investigation or the second sunset review investigation. After making
reference to rule 22 of 1995 Rules, the following prayer was made in the application:"(i) Initiate the New Shipper Review in terms of Rule 22 of Customs Tariff (Anti-dumping)
Rules 1995 for the purpose of determining an individual dumping margin for the applicant
exporter;
(ii) Consider 1st April, 2017 to 31st March 2018 as the period of investigation for the New
Shipper Review. In case Authority decides to consider any other period as the period of
investigation for the New Shipper Review, the same will be acceptable to us; and
(iii) Recommend Central Government for restoring to provisional assessment of the PUC
exported by the applicant exporter based on the surety bond furnished by the importer till the
conclusion of the New Shipper Review investigation."
29. The exporter also undertook to provide the necessary information in the prescribed formats
soon after the period of investigation fixed by the Designated Authority.
30. The Designated Authority, on being prima facie satisfied that the conditions set out in rule
22 of the 1995 Rules, were met by the New Shipper, decided to initiate New Shipper Review
investigation by Notification dated January 1, 2018 for determination of individual dumping
margin for the producer and the exporter. The period of investigation for the purpose of this
New Shipper Review was notified to be from January 1, 2018 up to December 31, 2018. It was
further stated that all information relating to the review should be sent in writing so as to reach
the Designated Authority not later than 40 days from the date of completion of the period of
investigation but if the information was not received within the prescribed time limit or
the information received was incomplete, the Designated Authority could record its findings on
the basis of the facts available before a Designated Authority in accordance with the 1995
Rules. It was also stated that any interested party could inspect the public file containing nonconfidential version of the evidence submitted by the other interested parties.
31. The procedure followed by Designated Authority, after issuance of the initiation
Notification, has been stated in the final findings of the Designated Authority. It has been
mentioned that the Designated Authority forwarded a copy of the initiation notification to the
New Shipper Review applicants with a copy of the exporter‟s questionnaire and gave them an
opportunity to make their views known in writing, and to file the relevant data in the prescribed
questionnaire after the expiry of the period of investigation. The Designated Authority also
forwarded a copy of the initiation Notification to the Embassy of China and to the known
domestic producers in India. It has also been mentioned that in response of the initiation
notification, the questionnaire response was filed by the exporter and the producer but they did

not claim market economy status. The Designated Authority held a hearing on February 14,
2019 to provide an opportunity to the interested parties to present information orally. The
interested parties were also allowed time to present rejoinders on the views/ information
provided in writing by the other interested parties. The disclosure statement was issued by the
Designated Authority on May 22, 2019 and comments were invited from the interested parties
by June 3, 2019. However, in view of the request made, the time to file the comments on the
disclosure statement was extended up to June 07, 2019. After examination of the comments,
the Designated Authority made a recommendation for imposition of anti-dumping duties.
32. It would be necessary to reproduce the relevant portions of the final findings of the
Designated Authority rendered in the New Shipper Review undertaken under rule 22 of the
1995 Rules under the various heads.
33. The Designated Authority computed the normal value in the final findings after a
consideration of the comments submitted by the interested parties. They are summarised as
follows:
(i) The producer/ exporter seeking New Shipper Review did not file the Market Economy
Treatment questionnaire to claim Market Economy Status, even though the producer/ exporter
had filed the application for grant of an individual dumping margin under rule 22.
(ii) Therefore, resort has to be taken to paragraph 7 of the Annexure-I of the 1995 Rules to
consider an appropriate normal value methodology.
(iii) None of the Interested Parties including the producer/ exporter suggested a market
economy third country for considering the price or constructed value in such a country. The
producer/ exporter, while choosing not to claim market economy treatment, at the same time
did not suggest any market economy third country to consider applying the first part of
paragraph 7, either in the petition or when questionnaire was filed.
(iv) It was only post oral hearing in February, 2019 that the producer/ exporter suggested
adoption of constructed normal value methodology based on cost of production of India
industry and the domestic Industry suggested adoption of imports from a third country i.e.
Qatar for computing the normal value.
(v) In a New Shipper Review, it is only after producer/ exporter and other interested parties file
their submissions/ responses that the Designated Authority could have provided its approach on
adoption of the methodology for determination of normal value. The Designated Authority
disclosed its approach in the disclosure statement dated May 22, 2019 and on request of the
producer/ exporter also extended time to file comments till June 7, 2019. Thus, reasonable
opportunity had been provided to the interested parties, including the producer/ exporter, to
respond to the choice of methodology to determine the normal value.
(vi) The objections of the producer/ exporter stated that the Designated Authority had not
followed the established process to select surrogate country, which should have been done at
the beginning of the investigation. The Designated Authority reiterates that New Shipper
Review, being an investigation on a prospective period of investigation of 1 year and with
completion period of 18 months, the count down starts only after the response is filed by the
producer/ exporter. The suggestions on normal value computation were made both by
producer/ exporter and the domestic industry post oral hearing which the Designated Authority
examined, keeping in view the prescribed hierarchy in paragraph 7 of Annexure -1 of the 1995

Rules.
(vii) As regards Qatar not being an appropriate country for determination of normal value in
view of the level of development being different, the Authority holds that Qatar exports to
India are next to China in terms of quantum. The „level of development‟ comparison as stated
in paragraph 7 assumes relevance if prices and constructed value in Qatar is considered.
Qatar‟s export prices to India are not contingent on the level of development of Qatar but is
established by benchmarking the price of the domestic industry and other exporting countries
to India. The last portion of paragraph 7 also requires consideration of price paid or payable in
India. As Qatar happens to be a non dumped source with volume next to the subject country
which is subjected to the levy of anti-dumping duty to correct the unfair trade, its choice is
appropriate as per paragraph 7 of Annexure 1 to the 1995 Rules.
(viii) The Designated Authority, therefore, confirms the methodology on normal value
computation as stated in the disclosure and after allowing adjustments on ocean freight, port
expenses, inland freight, credit cost, ocean insurance bank charges and additionally
commission (1.5% of FOB) as submitted by the producer/ exporter as per its consistent practice
The Designated Authority, therefore, confirms the normal value methodology by incorporating
aforesaid adjustments.
(ix) The export price would be the ex-factory price of the producer to the exporter. This would
take care of the concern of the domestic industry and the importer regarding overpricing by the
exporter."
34. The conclusions of the Designated Authority in the final findings are as follows:
"32. Conclusions i. The Authority holds that quantity of export by the producer is quite
reasonable to reference this sales to the exporter i.e M/s Foshan Kaisino Building Material Co.,
Ltd. (exporter) to evaluate the ex-factory price of export destined to India. ii. The producer has
dumped the subject goods during the POI. iii. As per rule 22, the extent of dumping margin as
stated above in para 30 is awarded to the producer i.e. M/s Kuitun Jinjiang Chemical Industry
Co. Ltd. (Producer) as the Anti-dumping duty."
35. The Designated Authority, thereafter made recommendation for imposition of the same
anti-dumping duties that are contained in the Table to Customs Notification, which is contained
in paragraphs 8 and 9 of this order.
36. It needs to be noted that unlike in an original investigation or a sunset review carried out for
determination of anti-dumping duty at the behest of the Domestic Industry, in a New Shipper
Review the individual margins of dumping are determined by the Designated Authority at the
behest of such producers/ exporters who have not exported the product to India during the
period of investigation in the original or sunset review. Thus, burden lies on such producers/
exporters and not on the Domestic Industry to substantiate facts by evidence for determination
of individual margins of dumping for the product that is already subjected to anti-dumping duty
either because of the original investigation or the sunset review. The margin of dumping, in
relation to an article, means the difference between its export price and its normal price. The
producers / exporters, therefore, have to substantiate what would be the export price of the
article and what would be its normal value so that the Designated Authority can determine
whether individual margins of dumping should be levied for the producers/ exporters. The

principles for determination of normal value, export price and margins of dumping are
contained in Annexure-I to the 1995 Rules. Paragraphs 1 to 6 of Annexure-I relate to
determination of normal value in the case of a market economy country, while paragraph 7
relates to determination in the case of a non-market economy country.
37. The application under rule 22 of the 1995 Rules for initiation of a New Shipper Review was
filed on June 12, 2017 by the producer. Though it does mention that the producer satisfies the
conditions contained in rule 22 that the producer or its related exporter have not exported the
product under consideration to India during the period of investigation of the sunset review and
that the producer or its related exporter are not related to any of the producers / exporters in
exporting country that were subjected to anti-dumping duties on the product under
consideration and that the period of investigation should be April 01, 2017 to March 31, 2018,
but there is no averment that the determination of individual margin of dumping should be
done treating the subject country as a market economy country or a non- market economy
country. The questionnaire that was filed by the producer / exporter at the end of the period of
investigation on February 02, 2019 also does not mention whether the exporting country should
be treated as a market economy country or a non-market country. Even if the producer/
exporter were under an impression that the subject country would be treated as a non-market
economy country by the Designated Authority, then too they should have atleast indicated
which specific criteria contemplated under paragraph 7 should be adopted by the Designated
Authority for determination of the normal value with reasons but that was not done.
38. The records, however, reveal that even during the course of oral hearing on February 14,
2019, the producer / exporter did not suggest either of the three criteria set out in paragraph 7
of Annexure-I for the determination of the normal value. In fact, it is when the Domestic
Industry in the submissions filed after the oral hearing suggested that the normal value should
be determined under paragraph 7 on the basis of the price from a market economy country to
other countries, including India that the producer and the exporter in their rejoinder
submissions stated that the normal value should be determined on the basis of the cost of
production of the subject goods in India, which is the third criteria stipulated in paragraph 7.
39. It is in such circumstances, that Designated Authority made the following statements in the
disclosure;
"a. xxxxxxxxxxx b. xxxxxxxxxxx c. xxxxxxxxxxx Para 7 lays down hierarchy for
determination of normal value and provides that normal value shall be determined on the basis
of the price or constructed value in a market economy third country, or the price from such a
third country to other countries, including India, or where it is not possible, on any other
reasonable basis, including the price actually paid or payable in India for the like product, duly
adjusted if necessary, to include a reasonable profit margin. Thus, the Authority notes that the
normal value is required to be determined having regard to the various sequential alternatives
provided under Annexure 7;
d. xxxxxxxxxxxxx
e. There is no information provided by any Interested Party to consider application of the first
proviso of para 7 nor any material is available with the Authority for the same. However as
regards the next proviso in para 7, the Authority notes that information on import volume and

prices of subject goods from countries other than China during POI is available from the
DGCIS data. It is noted that while China accounts for 30303 MT, 44% of total imports of
subject goods during POI, the next highest quantity of imports are from Qatar of 16479 metric
ton constituting a share of 24.20% at a average CIF of 1450.48$ per metric ton. The imports
from Germany, UAE, and Japan are 12% (CIF 1530$ per metric ton); 7%(CIF 1532$ per metric
ton) and 3% (CIF1524$ per metric ton) respectively. f. Qatar being a non subject country with
no investigation of AD under way or AD measure in force and with import volume from Qatar
being quite significant, the CIF price is thus representative of price payable in India. Also since
import price of China is corrected by the existing ADD, the import price from Qatar is not
impacted by any dumped price from China. The Authority notes that this option of para 7 to
construct the normal value of subject goods is appropriate and is representative of normal value
of the subject goods. To evaluate the normal value, the Authority would make appropriate
adjustments on various elements like ocean freight, port expenses, inland freight, credit cost,
marine insurance and bank charges as per its consistent practice adopting norms as is done
consistently in similar/analogous situations for arriving at an ex-factory price. The same is
proposed to be compared with exfactory export price of the producer i.e. M/s Kuitun Jinjiang
Chemical Industry Co. Ltd. at the same level of trade in accordance with the rule 6(i) of
Annexure 1 of AD rules. The Authority proposes to consider adjustments on to an extent of ;
Ocean freight (40$per metric ton), Ocean insurance (0.5% of CIF), Inland freight (1% of FoB),
Port handling (1% of FoB), Credit cost/Bank charges (1% of FoB). The next in the hierarchy of
the options as per para 7 is price actually paid or payable in India for the like product duty
adjusted if necessary to include a reasonable profit margin, which the Authority notes needs to
be considered only if the option stated above was not available.
g. The Authority notes that as per para 7 of Annexure 1 of AD rules, reasonable opportunity is
to be provided to the interested parties on selection of the third market economy country. The
Authority notes that in the ongoing NSR investigation, the time limit to complete the case has
been fixed as 30/6/2019 in view of the Hon'ble High Court's order in Writ Appeal No. 412 to
414 of 2018. The exporter was provided a prospective POI of 1 year till 31/12/2018. The
questionnaire response was filed by the producer / exporter on 8/2/2019. In the rejoinder
submissions dated 28/2/2019, the producer / exporter stated that Authority may determine
normal value on the basis of the cost of production of the subject goods produced in India
methodology for constructing normal value for China while the Domestic Industry claimed
market economy third country export price to India. The Authority undertook desk study of the
applicant‟s questionnaire response to verify the data filed by the exporter and the producer.
The Authority holds that in case of a NSR investigation which provides a prospective POI of 1
year, the time to respond to the option of market economy third country selection is quite
reasonable with the case completion dated being 30/06/2019 as stated above.
(emphasis supplied)
40. The Domestic Industry filed comments to the disclosure statement of the Designated
Authority. It was stated by it that by reason of prospective period of investigation, the applicant
has been able to manipulate and doctor the petition by exporting to India at higher prices since
the two importers importing the material from the applicants have imported at relatively higher

prices than other importers. It was also stated that the exports made by the applicants were
merely 2 to 3 percent of the total imports from China to India, which clearly shows that these
transactions were stage managed. The applicants had infact claimed individual dumping margin
without any specific claim with evidence for determination of normal value and the Domestic
Industry had no obligation to come to the rescue of the applicants for providing information
relevant to determination of normal value. It was also clearly stated that since the applicants
had made a request for determination of individual margins of dumping, the obligation was on
the applicants to provide the relevant information for determination of the normal value with
evidence. It was also stated that the Designated Authority had relied upon the Qatar import
price to India as per the DGCIS data, which contained reliable information and was being
consistently used by the Designated Authority.
41. The producer/ exporter also filed comments to the disclosure statement. It was stated that
the Designated Authority had for the first time disclosed in the disclosure that Qatar would be
considered as a third country market, but details of the level of development of Qatar were not
provided and that the most suitable way of calculation of normal value in the New Shipper
Review was to adopt the same methodology that was adopted by the Designated Authority for
determination of the normal value in the original or the sunset review investigation in this case.
It was also stated that the level of development of Qatar was not comparable to that of China.
42. Taking into consideration the comments filed by the parties to the disclosure statement, the
Designated Authority determined the normal value on the basis of the second criteria contained
in paragraph 7.
43. It is in the light of the aforesaid facts that the contentions of the producer / exporter
regarding violation of the principles of natural justice has to be examined. It is by now well
established that the principles of natural justice are not contained in a straight jacket and a
litigant cannot complain of the violation of the principles of natural justice if the litigant
himself fails to avail opportunity to bring the correct facts to the notice of the authority.
44. In the present case, it was the producer/exporter who had filed an application for
determination of individual margins of dumping for them since anti-dumping duty on the
subject goods from the subject country had already been levied earlier in the original
investigation and the two sunset reviews. The producer/exporter came out with a case that they
had not exported the product to India during the original period of investigation or the sunset
reviews and, therefore, instead of imposing the anti-dumping duty as was contained in the
Customs Notification dated January 28, 2016 issued on the basis of the second sunset review,
individual margins of dumping should be determined for them. It was for the producer /
exporter, as noticed above, to have at the initial stage itself not only informed the Designated
Authority whether the normal value should be determined on the basis of a non- market
economy country or market economy country and which of the three options available under
paragraph 7 of Annexure-I to the 1995 Rules should be adopted by the Designated Authority,
but for reasons best known to the producer/ exporters, such information was not divulged to the
Designated Authority. In such circumstances it does not lie in the mouth of the producer/
exporter to contend that hearing should have been granted to the producer / exporter by the
Designated Authority before the issue of the disclosure for taking Qatar as a surrogate country.

The disclosure statement clearly indicates reasons for selecting Qatar and it was always open to
the producer / exporter to raise grievance about it in response to the disclosure statement.
Reference to the DGCIS data was made in the disclosure statement and therefore, such data
could have been easily obtained by the producer / exporter. Though it is correct that a copy of
the rejoinder submission should have been exchanged between the interested parties, but what
is seen is that reference of the details of the rejoinder submissions have been provided in the
disclosure statement. Therefore, no prejudice can be said to have been caused to the producer /
exporter on this account.
45. The next issue that arises for consideration is regarding the determination of the normal
value under the second option provided for in paragraph 7 of Annexure-I to the 1995 Rules.
The Designated Authority noted that the information on import volume and prices of such
goods from counties other than China during the period of investigation was available on the
DGCIS data. It noted that while China accounted for 30303 metric tons, which would be 44 per
cent of the total imports of subject goods during the period of investigation, the next highest
quantity of import were from Qatar to the extent of 16479 metric tons, constituting 24.20 per
cent at an average of 1450.48 per metric ton. The Designated Authority also noted that neither
anti- dumping duty was imposed on any import from Qatar nor an anti-dumping investigation
was under way and, therefore, as import volume from Qatar was quite significant, the price
from Qatar would be representative of price payable in India.
46. In this regard the contention of the producer and the exporter is that the third country
should have been selected by the Designated Authority at the stage of initiation itself. This
submission cannot be accepted because as noticed above, the producer or the exporter did not
even indicate which of the three criteria stipulated in the paragraph 7 of the Annexure-I of the
1995 Rules should have been adopted for determination of the normal value.
47. There is also no error in the determination of the normal value by the Designated Authority
by resorting to the second method mentioned in paragraph 7 of Annexure-I to the 1995 Rules
as none of the parties had suggested applying the first criteria set out in paragraph 7. The
Designated Authority noted that exports from Qatar are next to China in terms of quantum as
China accounted for 30303 metric tons and Qatar accounted for 16479 metric tons. Details
have been stated in the disclosure statement of the Designated Authority which has been
reproduced above in paragraph 39. No anti-dumping duty was imposed on goods from Qatar
nor any anti-dumping investigation was in process and, therefore, the normal value of subject
goods was correctly constructed by the Designated Authority after making the necessary
adjustments.
48. The producer / exporter is also not justified in asserting that Qatar could not have been
taken as a surrogate country as the level of development is not similar to that of China. The
level of development would be relevant only if the domestic sale price or cost of production of
a market economy third country is adopted since the level of development affects the price and
cost. The price in international trade is a function of demand and supply in the international
market and it is not affected by the level of development of the supplier country. The price to
India is, therefore, the price meant for consumption in the Indian market. When the second
option under paragraph 7 is exercised for determination of the normal value, what is relevant is

the volume of exports and the country concerned should not be dumping during the period of
investigation, since these parameters will affect the price comparability in the Indian market.
49. At this stage it is important to take note of the submissions made by the domestic industry
that a higher export price was claimed by the producer/ exporter in the New Shipper Review in
order to seek a lower or no anti-dumping duty. It has been contended that not only important
documents were not produced, but the exporter was dealing with only two importers in India,
namely M/s Exim Incorporation and M/s Sanjay Chemicals. The prices at which these two
importers had actually purchased the subject goods from the exporter were much higher than
the prices which other Chinese exporters were offering. In fact, it was stated that the export
price claimed by the exporter was more than 100 to 200 US$ per metric ton of the price at
which other Chinese exporters had supplied the product in the Indian market. These fa cts have
not been explained by producer/ exporter. It is important to note that all the exports took place
after the period of investigation and, therefore, there is substance in the contention of the
domestic industry that the prices claimed by the exporter had been raised so as to lower the
amount of anti-dumping duty.
50. It has also been contended on behalf of the producer/ exporter that the Designated
Authority was not justified in determining the export price of the producer and not the exporter.
This submission cannot be accepted for the reason that the exporter had substantially raised the
price of the subject goods in order to reduce the anti-dumping duty. The ex-factory price of the
producer would, therefore, be relevant for determination of export price.
51. The Chinese exporter had relied upon certain new shipper review cases mentioned in table
below and had not only submitted before Designated Authority but also before the Tribunal
during the course of hearing that the Designated Authority did not suggest a surrogate country
in these cases and the normal value was computed for non-market economy on the cost basis.
52. It has been pointed out by the Domestic Industry that in all the cases, except at serial no. 1,
the Chinese exporter was either granted market economy treatment and normal value was
determined on basis of the data given by the Chinese exporter or the request for individual
dumping margin was rejected. The factual position has been explained by the Domestic
Industry in the following manner:
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53. From the aforesaid, it is apparent that normal value for non market economy is dealt with
on a case to case basis and the producer/ exporter is not justified in asserting that in the present
case the Designated Authority should have also determined the normal value under the third
condition contained in paragraph 7.
54. There is, therefore, no substance in any of the submissions advanced on behalf of the
producer/ exporter and the appeals filed by the producer and the exporter deserve to be
dismissed.
55. The Domestic Industry has filed Anti-Dumping Appeal No. 50103 of 2020 for setting aside
the final findings and the consequent Customs Notification for the reason that they are not
entitled to individual dumping margin. It has been submitted that the exporter failed to submit
any information regarding the determination of normal value since it did not provide any
information either at the time of filing of the application before the Designated Authority or
during the course of hearing. Thus, the New Shipper failed to discharge the burden cast upon it
to provide the relevant information for computation of new dumping margin.
56. It is seen from the factual discussion above that the exporter made no attempts to provide
information to the Designated Authority for the purpose of determining individual margins of
dumping for the producer and the exporter. However, the Designated Authority proceeded to
determine the individual margins of dumping in accordance with paragraph 7 of Annexure-I to
1995 Rules. Section 9 (6A) of the Tariff Act stipulates that the margin of dumping in relation to
an article, exported by an exporter or producer shall be determined on the basis of records
concerning normal value and export price maintained, and information provided, by said
exporter or producer but where an exporter or producer fails to provide such records or
information, the margin of dumping for such exporter shall be determined on the basis of facts
available. When the Designated Authority proceeded to determined the margin of dumping in
relation to an article on the basis of the facts available on record, it will not be prudent to set
aside the final findings of the Designated Authority or the Customs Notification merely for the
reason that the producer/ exporter did not apprise the Designated Authority at the initial stages
about the method to be adopted for determination of normal value. The appeal filed by the
Domestic Industry, therefore, also deserves to be dismissed.
57. The importer has also filed Anti-Dumping Appeal No. 50100 of 2020 with a prayer that the
application filed by the producer before the Designated authority under rule 22 of the 1995
Rules was not maintainable for the reason that the export price claim by the applicant was
fictitiously high and so the final findings of the Designated Authority and the Customs
Notification should be set aside.
58. The export price that has been calculated by the Designated Authority is not the price of the
exporter, which as noticed above, was increased substantially in order to lower the antidumping duty, but on the basis of the ex-factory price of the producer. There is, therefore, no
merit in this appeal.
59. Thus, for all the reasons stated above, all the four Anti Dumping Appeals bearing nos.
52291 of 2019, 52292 of 2019, 50100 of 2020, 50103 of 2020 are dismissed.

(Order pronounced on August 05, 2020) (JUSTICE DILIP GUPTA) PRESIDENT (D M
MISRA) MEMBER (JUDICIAL) (C L MAHAR) MEMBER (TECHNICAL) Tejo
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This appeal has been filed by M/s Confident Dental Equipment
Limited, Bangalore1assailing the order in appeal dated 9.10.20092passed by
the Commissioner of Central Excise (Appeals), Bangalore-II whereby the
order in original dated 26.5.2008 passed by the Additional Commissioner of
Central Excise was upheld and the appellant‟ s appeal was rejected. The
factual matrix which led to the issue of the impugned order is asfollows.
2.

The appellant is a manufacturer of medical and dental equipment and

furniture and is registered with Central Excise department. Its records were audited
by the departmental audit party who noticed that the following products were
classified by the appellant as medicalappliances:

(i)

Autoclave;

(ii) Glass BeadSterilizer;
(iii)

Steam Claveand

(iv)

Hot AirSterilizer.

The appellant classified these products as medical equipment under Central
Excise Tariff Heading 9018.00 (up to February, 2005) and 98184900 (from
March, 2005 onwards) and discharged duty @ 4% for the period August 2002
to February 2003 and 8% for the period March 2003 to March 2007 by
availing benefit of Notification No.10/2002-CE dated 1.3.2002 (Sl. No. 43)
and Notification No. 10/2003-CE dated 1.3.2003 (Sl. No. 43) respectively.
Audit officers felt that the above goods do not qualify as medical equipment
and should be classifiable under Central Excise Tariff Heading 8419.10 (up to
February, 2005) and 8419.2010 (from March, 2005). Accordingly, a show
cause notice was issued to the appellant proposing to re-classify the above
four goods and assess them to duty @ 16% ad valorem as applicable. It was
also alleged in the show cause notice that the assessee had suppressed the fact
of manufacture and clearance of these products fromthe Department with an
intention to evade payment of Central Excise duty. Accordingly, the
differential duty was demanded invoking the extended period of limitation for
the period August 2002 to March 2007 by the show cause notice dated 30
August, 2007 and invoking the extended period of limitation under the
proviso to Section 11A.
3.

Interest was also demanded at the appropriate rate under Section 11AB. It

was also proposed to impose a penalty on them under Section 11AC read with Rule
25 of the Central Excise Rules, 2002.
4.

The appellant contested the demand both on merits and on limitation. The

Additional Commissioner confirmed the demands as proposed in the show cause
notice along with interest and imposed a penalty under Section 11AC equivalent to
the amount ofduty.
5.

Aggrieved, the appellant appealed to the Commissioner (Appeals) who in the

impugned order, upheld the order of the Additional Commissioner and rejected the
appeal. Hence, this appeal.

6.

Learned Counsel for the appellant submits that the following three questions

need to be addressed in thiscase:
(i) Whether the Autoclaves manufactured by the appellant are classifiable
under Central Excise Tariff Heading 841910 (up to February 2005) and
84192010 (from March 2005) as held in the impugned order or under
901800 (up to February, 2005) and 90184900 (from March, 2005) as
claimed by the appellant;
(ii) whether the Glass Bead Sterilizer, Steam Clave and Hot Air Sterilizer
manufactured by the appellant are classifiable under 841910 (up to
February, 2005) and 84192010 (from March, 2005); or under 9018 as
claimed by the appellant;
(iii)

whether extended period of limitation is invocable under the proviso
to Section 11A for raising the demand and penalty is also imposable
under Section 11AC.

7.

After hearing both sides, we find that the dispute is regarding classification

of the Autoclave, Glass bead Sterilizer, Steam Clave and Hot Air Sterilizer
manufactured by the appellant. Undisputedly, the appellant is a manufacturer of
dental equipment and supplies its products to dentists. These four equipments
manufactured and cleared by the appellant are used for sterilizing and Autoclaving
the dental equipment. It is the case of the appellant that these should be considered
as instruments and appliances used in medical, surgical, dental or veterinary
sciences and classified accordingly. It is the case of the Revenue that these being
equipments meant for sterilization are correctly classifiable under 8419. The
relevant entries in the Central Excise Tariff Heading are asfollows:
8419

Machinery, plant or laboratory equipment whether or not
electrically heated (excluding furnaces, ovens and other
equipment of heading 8514), for the treatment of materials by
a process involving a change of temperature such as heating,
cooking of temperature such as heating, cooking, roasting,
distilling, rectifying, sterilising, pasteurising, steaming,
drying, evaporating, vaporising, condensing, or cooling, other
than machinery or plant of a kind used for domestic purposes;
instantaneous or storage water heaters, non-electric.

9018

8.

Instruments and appliances used in medical, surgical, dental
or veterinary sciences, including scientigraphic apparatus,
other
electro
medical
apparatus
and
sight
testinginstruments.”

According to the appellant 8419 covers machinery, plant or laboratory

equipments and not medical equipment. Goods should be classified according to the
common parlance understanding and the equipment which it had manufactured
was used in dental establishments and, therefore must be classified under CETH
9018. Secondly, as per Section note 1(m) of Section XVI of Central Excise Tariff,
articles under Chapter 90 are excluded from the Section XVI, under which Chapter
84 and Chapter 85 fall. For this reason also, the Autoclave equipment and
sterilization equipment manufactured by them for use in dental establishments
should be covered under 9018. The third argument is that the specific description of
the goods manufactured should prevail over the general description. The disputed
goods being specifically meant for dental establishments would not fall under CETH
8419. Therefore, they should be classified under 9018. The Appellant relies on the
following judgment:

(i) Metagraphs Pvt. Ltd. Vs.CCE3

9.

(ii)

CCE Vs. Wockhardt Life SciencesLtd4

(iii)

O K Play (India) Ltd. Vs. CCE, Delhi III,Gurgaon5
The fourth line of argument of the appellant is that the General Rules of

Interpretation for the Central Excise Tariff Rule 3(c) states that goods which cannot
be

classified with

reference

Rule3(a)or3(b),shouldbeclassifiedunderthatheadingwhich
3.
4.
5.

1996 (88) ELT 630 (SC)
2012 (277) ELT 299(SC)
2005 (180) ELT 300(SC)

to

occurs last in the numerical order among those which equally merit
consideration. Therefore, 9018 being a later entry should prevail.
10.

Per contra, learned Departmental Representative submits that the

classification of the goods must be done according to their nature. He would submit
that Central Excise Tariff is framed based on internationally accepted Harmonised
System of Nomenclature (HSN). The Supreme Court has held in the case of Collector
of Central Excise Vs. Bakelite Hylam Ltd.6that “for resolving any dispute relating to
tariff classification, the internationally accepted nomenclature emerging from the
HSN is a safe guide, this being the expressly acknowledged basis of the structure of
the Central Excise Tariff in the 1985 Act and the tariff classification made therein. In
case of any doubt, the HSN is a safe guide for ascertaining the true meaning of any
expression used in the Act”. Similarly, in Collector of Central Excise, Shillong Vs.
Wood Craft Product Ltd.7, it has been held in para 18 asfollows:
“18. We are of the view that the Tribunal as well as the High Court fell
into the error of overlooking the fact that the structure of the Central
Excise Tariff is based on the internationally accepted nomenclature found
in the HSN and, therefore, any dispute relating to tariff classification
must, as far as possible, be resolved with reference to the nomenclature
indicated by the HSN unless there be an express different intention
indicated by the Central Excise Tariff Act, 1985 itself. The definition of a
term in the ISI Glossary, which has a different purpose, cannot, in case of
a conflict, override the clear indication of the meaning of an identical
expression in the same context in the HSN. In the HSN, block board is
included within the meaning of the expression “similar laminated wood”
in the same context of classification of block board. Since the Central
Excise Tariff Act, 1985 is enacted on the basis and pattern of the HSN, the
same expression used in the Act must, as far as practicable, be construed
to have the meaning which is expressly given to it in the HSN when there
is no indication in the Indian Tariff of a differentintention.”

6.
7.

1997 (91) ELT 13(SC)
1995 (77) ELT 23(SC)

11.

Learned Departmental Representative has referred to the Harmonised

System of Nomenclature in which heading 84.19 is shown to specifically cover
sterilizer used for medical, surgical or laboratory sterilizing. The relevant entries are
asunder:
8419

Machinery, plant or laboratory equipment whether or not
electrically heated (excluding furnaces, ovens and other
equipment of heading 8514), for the treatment of materials by
a process involving a change of temperature such as heating,
cooking of temperature such as heating, cooking, roasting,
distilling, rectifying, sterilising, pasteurising, steaming,
drying, evaporating, vaporising, condensing, or cooling, other
than machinery or plant of a kind used for domestic purposes;
Instantaneous or storage water heaters, non-electric.

12.

8419.11

Instantaneous gas waterheaters

8419.19

Other

8419.20

Medical, surgical or laboratorysterilisers

The scope of test sterilizing equipment has been explainedin the HSN

asfollows:
“These consist essentially of receptacles or chambers, heated usually
by steam or boiling water (or sometimes by hot air), in which the articles
or materials to be sterilised are maintained for a period at a sufficiently
high temperature to kill bacteria, etc. without alteration of the
composition or physical condition of the articles or materialsthemselves.
Many sterilisers for liquids resemble the apparatus described in Part (I)
above (e.g. pasteurisers). Some large types of sterilisers may be equipped
with a conveyor on which the goods are carried through the heating
medium and, if necessary, subsequently through a cooling apparatus
which may also from part of theplant.
The group includes not only sterilisers for industrial use (e.g. for milk,
wine, fruit juices, cotton wool) but also those for installation in operating
theatres etc.”

13.

Learned Authorized Representative, therefore, submitted that there cannot

be any doubt that the Chapter Heading 8419 covers not only Autoclaves which are
sterilizing equipment for general purposes but also includes such Autoclaves which
are sterilizing equipment meant for medical or dental purposes. Therefore, the
Central Excise Tariff Heading 8419 is indeed the specific heading for sterilizers and
prevails over the general heading of 9018 which deals with medical and dental
equipment. On the appellant‟s assertion that Articles falling under Chapter 90
automatically get excluded from Section XVI (which includes Chapter 84) as per
Section note 1(m), learned Departmental Representative asserts that since the
goods in question do not fall under Chapter 90 but fall under Chapter 84, this
section note does not come to the aid of the appellant. On the third argument of

the appellant that the later entry should prevail, learned Departmental
Representative submits that the question of later entry will come only if there are
two equally applicable entries. 8419 is the entry which specifically covers sterilizers
including medical, surgical sterilizer and Autoclaves such as ones manufactured by
the appellant. On the other hand, Heading 9018 deals with instruments and
appliances used in medical, surgical, dental or veterinary sciences, including
scientigraphic apparatus, and other electro medical apparatus and sight testing
instrument. The Autoclaves in question are not medical equipment but are
sterilizing equipment which are being used by and designed for dentists. Merely
because they are being used by dentists they do not become medical equipment.
Even if there is any ambiguity, notes of Harmonised System of Nomenclature
clarifies that the Autoclaves fall under 8419.
14.

After considering the arguments on both sides, we find that the Autoclave,

Glass Bead Sterilizer, Steam Clave and Hot Air Sterilizer are not medical equipment
but are used for sterilizing medical/dental equipment.The question which arises is
whether such goods should be classified under medical equipment or sterilizers
under 8419. The Central Excise Tariff is framed on the lines of the Harmonized
System of Nomenclature (HSN). It classifies all goods into Sections, chapters within
in each section and headings within each Chapter and sub-headings within the
headings. The HSN as well as the Tariff start with very simple goods such as animals
and plants to things of increasing complexity. Animals are classified, for instance, in
the first section, plants are classified in the second section, and so on. As the
complexity increases, there could be a doubt as to which of the two or more entries
a good must be classified. An automobile, for instance, is also an article of iron and
steel and how should it be classified as an automobile or as an article of iron and
steel. To help resolve such issues and facilitate classification, Rules of Interpretation
have been incorporated in the Central Excise Tariff which read as follows:
Rules of Interpretation
Classification of goods in this Schedule shall be governed by the
following principles:
1. The titles of Sections, Chapters and Sub-Chapters are provided for ease of
reference only; for legal purposes, classification shall be determined according to
the terms of the headings and any relative Section or Chapter Notes and, provided
such headings or Notes do not otherwise require, according to the
followingprovisions.

2. (a) Any reference in a heading to an article shall be taken to include a reference
to that article incomplete or unfinished, provided that, as presented, the
incomplete or unfinished article has the essential character of the complete or
finished article. It shall also be taken to include a reference to that article complete
or finished (or falling to be classified as complete or finished by virtue of this rule),
presented unassembled ordisassembled.
(b) Any reference in a heading to a material or substance shall be taken to
include a reference to mixtures or combinations of that material or substance
with other materials or substances. Any reference to goods of a given material
or substance shall be taken to include a reference to goods consisting wholly
or partly of such material or substance. The classification of goods consisting
of more than one material or substance shall be according to the principles of
rule3.
3. When by application of rule 2(b) or for any other reason, goods are, prima facie,
classifiable under two or more headings, classification shall be effected asfollows
(a) the heading which provides the most specific description shall be preferred to
headings providing a more general description. However, when two or more
headings each refer to part only of the materials or substances contained in mixed
or composite goods or to part only of the items in a set put up for retail sale, those
headings are to be regarded as equally specific in relation to those goods, even if
one of them gives a more complete or precise description of thegoods.
(b) mixtures, composite goods consisting of different materials or made up of
different components, and goods put up in sets for retail sale, which cannot be
classified by reference to (a), shall be classified as if they consisted of the material
or component which gives them their essential character, insofar as this criterion is
applicable.
c) when goods cannot be classified by reference to (a) or (b), they shall be
classified under the heading which occurs last in numerical order among
those which equally merit consideration.
4. Goods which cannot be classified in accordance with the above rules shall be
classified under the heading appropriate to the goods to which they are mostakin.
5. In addition to the foregoing provisions, the following rules shall apply in respect
of the goods referred totherein:
(a) camera cases, musical instrument cases, gun cases, drawing instrument cases,
necklace cases and similar containers, specially shaped or fitted to contain a specific
article or set of articles, suitable for long-term use and presented with the articles
for which they are intended, shall be classified with such articles when of a kind
normally sold therewith. This rule does not, however, apply to containers which
give the whole its essentialcharacter;
(b) subject to the provisions of (a) above, packing materials and packing
containers presented with the goods therein shall be classified with the goods if
they are of a kind normally used for packing such goods. However, this provision
does not apply when such packing materials or packing containers are clearly
suitable for repetitiveuse.
6. For legal purposes, the classification of goods in the sub- headings of a heading
shall be determined according to the terms of those sub-headings and any related
sub-heading Notes and, mutatis mutandis, to the above rules, on the understanding
that only sub-headings at the same level are comparable. For the purposes of this
rule the relative Section and Chapter Notes also apply, unless the context
otherwiserequires.

15.

The first of the Rules states that the Section and Chapter titles are only for

ease of reference and classification must be done according to the tariff Headings,
Section Notes and Chapter Notes. The Section note relied upon by the appellant is
note 1(m) to Section XVI (which includes Chapters 84 and 85) which statesthat

articles of Chapter 90 are excluded from this section. It is the submission of the
appellant that since the disputed goods fall under Chapter 90, they get excluded
from Section XVI (and therefore, Chapter 84).
16.

We are unable to agree with this submission. Theentire dispute is whether the

goods in dispute fall under Chapter 90 at all. If it is accepted that they fall under Chapter
90, nothing remains to be decided. Since the question as to whether the goods fall under
Chapter 90 at all is in dispute, Section note 1(m) to Section XVI does not come to the aid
of theappellant.
17.

Rule 2 deals with incomplete and unfinished articles and articles mixed with other

articles and is not relevant to this case. Rule 3(a) states that a specific description
prevails over the general description. According to the appellant, this Rule is in its
favourbecause „Dental equipment‟ is a more specific description over, autoclaves
and sterilizing equipment‟. According to the Revenue,
„Sterilizing equipment‟ is a more specific description of the nature of the goods
and not „Dental equipment‟ . We find that this Rule does not resolve the issue in
favour of either side. Rule 3(b) deals with composite articles and hence is
irrelevant to this case. Rule 3(c) states that if there are two or more equally valid
classification, the last of such headings shall prevail. Rules 4 and 5 are not
relevant to this case. We find that none of the Rules of Interpretation satisfactorily
resolve the dispute at hand.
18.

While the Central Excise Tariff has only Rules of Interpretation, the Harmonized

System of Nomenclature based on which the Tariff is drafted, also has detailed
explanatory notes explaining the scope of each heading. It has been held in Bakelite
Hylamthat notes of HSN can be relied upon to decide the classification.
19.

The argument of the appellant is that since their sterilizing equipment is used by

dentists, the same should be classified under Chapter 90. The argument of the Revenue
is that sterilizing equipment, though used by a dentist is not medical equipment and it
should fall under 8419 as sterilizing equipment. The Harmonised System

of

Nomenclature explains that 8419 includes not only autoclaves for industrial purposes but
also those used for installation and operation theatres, etc. We, therefore, find that the
four goods manufactured by the appellant are classifiable under 8419 as asserted by the

Revenue and are chargeable to appropriate duty. Therefore, on merits, the contention of
the Revenue should beaccepted.
20.

The next question which is for consideration is invocation of extended period of

limitation. As per Section 11A demand could be raised only within six months. The
proviso to Section 11A permitted raising of demand within the extended period of
limitation of five years if there is an element of (a) fraud (b) collusion (c) wilful mis statement (d) suppression of facts or (e) contravention of any provisions of the Act or the
Rules made thereunder with intent to evade payment of duty. If none of these elements
are established in any case, the demand can only be raised within the normal period of
limitation.
21.

The allegation in the show cause notice, on the basis of which the extended

period of limitation was invoked, reads asfollows:
“11. Further, it appears that theassessee had never declared the fact of
manufacture and clearance of the above said products in their periodical
returns filed with the department or any other correspondences made with the
department, and the said fact came to light only during the audit of the records
of the assessee by the departmental audit party. But for the visit of the audit
party the above facts would have remained unknown to the department.
Accordingly, it appears that the assessee had suppressed the facts of
manufacture and clearance of the above said products from the department
with an intention to evade payment of appropriate Central Excise duty and
hence the extended period in terms of Section 11A of the Central Excise Act,
1944 is invocable in this case.”

21.

Learned Counsel for the appellant submits that these goods were being

manufactured by them for a long time and under Rule 173B of the erstwhile Central
Excise Rules, 1944 a declaration had to be made and the form of classification list of
goods manufactured by them. The appellant had filed such a declaration on 02.04.2001
which was duly acknowledged by the department on 03.04.2001. Therefore, the
allegation that the appellant had not declared the manufacture of these products to the
Revenue is factually incorrect. Learned Counsel has also placed a few copies of the
invoices showing that the goods were manufactured and were sold describing them
correctly in the invoices. He further asserts that there is no special requirement to again
declare the manufacture of each product of the Department. As far as the excise returns
(ER-1) filed by it is concerned, he submits that they have been filed as per the format
given which does not include declaration of individual products in every return. It is open
for the assessing officer to call for any further details if felt necessary.

22.

We find strong force in the arguments of the learned Counsel for the appellant.

The assertion in the show cause notice that the appellant has not declared the
manufacture of these products is not true as can be seen from the declaration made by
the appellant under Rule 173B and its acknowledgement by the department. We also
find force in the contention of the appellant that if the excise returns required certain
details to be given, it has no obligation to give more details then what is mandated. It is
the responsibility of the Central Excise officer to scrutinize whether the return is in order
and if considered necessary, he can seek more details. The appellant cannot be held
responsible if the officer has chosen not to seek more details. Therefore, we find that
allegation of suppression of facts by the appellant in the show cause notice is completely
unfounded. The other elements such as fraud, collusion and wilful mis-statement have
not even been alleged in the show cause notice. Therefore, the demand cannot be raised
by invoking the extended period of limitation. As far as the normal period of limitation is
concerned, the appellant submits that although they have been contesting that
classification on merits they have already paid the differential duty for the normal
period of limitation from September 2006 to March 2007 along withinterest.
23.

As far as the imposition of penalty is concerned, we find that Section 11AC

provides for imposition of penalty for non-levy or short levy or non-payment or short
payment or erroneous refund by reason of fraud, collusion, wilful, mis-statement or
suppression of facts or contravention of any provisions of the Act or Rules made
thereunder with intent to evade payment of duty. In other words, the elements required
for imposing penalty under Section 11AC is the same as those required for invoking the
extended period of limitation under proviso to section 11A which we have already found
to be non-existent in this case. In view of the above, the penalty under Section 11AC
needs to be set aside and we do so.
24.

In view of the above, the appeal is partly allowed and the impugned order is

modified to the extent it upholds the demand and interest as applicable within the
normal period of limitation but set aside the demand for the extended period of
limitation. The penalty imposed under section 11AC read with Rule 24 is also set aside.
25.

The appeal is allowed to the extent indicated above with consequential relief, if

any, to theappellant.
(Pronounced in open Court on 04.10.2021)

(JUSTICE DILIPGUPTA)
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The appellants have challenged Order-in-Appeal No.128/2009 passed by
Commissioner of Central Excise (Appeals), Bangalore.

2.

Briefly stated that the facts of the case are that the appellant is engaged in the

manufacture of cookies, biscuits, cakes, chocolates, sugar confectionaries; appellant was availing
exemption under 8/2001 dated 01.03.2001 amended from time to time as applicable to smallscale industries (SSI). The appellants have availed the exemption on certain clearances of
excisable goods chargeable to NIL rate of duty during the period 01.04.2004 to 29.10.2004 and
claimed exemption as is applicable to clearance of non-excisable products in terms of Notification
No.08/2003. Department has denied the benefit and have issued a show cause notice which was
confirmed by the lower authorities and was upheld by the impugned order.

3.

Learned Counsel for the appellants, Sh. Raghavendra, submits that the appellant was

under bona fide belief that the value of goods cleared under a brand name and also goods which
are cleared at NIL rate of duty are not includable for the purposes of turnover of the previous
financial year; the appellants have paid the duty demanded of Rs.16,15,476/- on 15.03.2007
under protest. Learned Counsel submits that the proviso inserted vide Notification No.8/2006CE clarifies that for the purpose of computation of aggregate turnover does not include the

goods cleared at NIL rate of duty. It is therefore, submitted that the appellant has rightly claimed
SSI exemption under Notification No.8/2003-CE for the period 2004-05 and paid duty after
crossing the SSI exemption limit. Learned Counsel also submits that the following decisions of
the Tribunal are in their favour:
(i)

Prakash Metal Works Vs CCE, Ahmedabad- 2012 (283) ELT 403 (Tri.Ahmd.).

(ii)

Shivraj Tobacco Co. (P) Ltd. Vs CCE, Kanpur- 1998 (103) ELT 70(Tri.)

(iii)

VindhyachalProcessCorporationVsCCE,Bhopal-2001

(136) ELT 1382 (Tri. Del.)

4.

Learned Counsel fairly submits that there are decisions of Tribunal passed against the

appellant and therefore he is mainly relying on the point of limitation; the appellant was in
continuous correspondence with the Department as can be seen from the letters dated
26.03.2003 and 01.04.2004; they have not suppressed any facts with intent to evade payment of
duty and therefore extended period cannot be invoked. He submits that the issue involves
interpretation of a notification and therefore extended period cannot be invoked as the
appellant had bona fide belief; consequentially, the demand, interest and penalty are liable to
be set aside. He relies upon the decision of this Bench in the case of Grand Ashok Vs the
Commissioner of Central Excise, 2018 (7) TMI 994- CESTATBANGALORE.
5.

Sh. K.B.Nanaiah, Authorized Representative appearing for the Department submits that it

has been held in the following cases that for the purpose of aggregate clearances in the previous
year, the value of goods cleared under NIL rate of duty are alsoincludable:
(i)

M/s Cholayil Pharmaceuticals (P) Ltd. Vs CCE, (Ports-import) Chennai-II, 2017 (8) TMI

1212-CESTATChennai.
(ii)

M/s Malabar Regional CO-OP. Milk Producers Union Ltd. VS CCE, Cochin, 2009 (237)

ELT 363 (Tri.Bang.).
(iii)

Grand Ashok Vs Commissioner of CentralExcise, Bangalore, 2019

(365) ELT 828 (Tri. Bang.).
(iv)

Syncom Formulations (India) Ltd. Vs CCE & Customs, Indore, 2008 (221) ELT 206

(M.P./).

5.1. Learned Authorized Representative also submits that extended period is invokable
as the appellants have quite aware of the provisions of law and have suppressed the facts
willingly. They cannot claim bona fide belief and he relies upon the decision in the case of
CCE, Visakhapatnam Vs Mehta & CO. Mehta & CO. 2011 (264) ELT 481(SC)
6.

Heard both sides and perused the records of thecase.

7.

We find that the appellants have been availing the exemption notification available for

small-scale industries and have been filing intimations as required under Central Excise Rules.
We find that they have filed Intimations dated 01.04.2003, 01.04.2004 under Rule 11 (6) and
under Rule 173B. They have filed a declaration effective from 01.03.2001 indicating that they
will be clearing bread, bun etc. falling under sub-heading 1985.90 of CETA chargeable to NIL rate
of duty. We find that the wordings of Notification No.8/2003 are very clear. Condition No. (vii) of
the Notification No. 8/2003 reads asfollows:

“The aggregate value of clearances of all excisable goods for home consumption
by a manufacturer from one or more factories or from a factory by one or more
manufacturers does not exceed Rs.300 lakhs in the present financialyear.”

And Condition No.3(a) clarifies that:
“(a) clearances bearing the brand name or trade name of another person, which are
ineligible for the grant of this exemption in terms of Paragraph4.”

8.

We find that there is no ambiguity in the wordings of the Notification. Therefore, we do

not find any reason for the appellants to entertain any doubts regarding the notification. The
appellant’s submission that they had a bona fide belief that goods attracted NIL rate of duty was
same as non- excisable goods. We find no merit in the argument. As the notification is very clear
there is no scope for entertaining any interpretation as held by the Hon’ble Apex Court in the
case of M/s Dilip Kumar & Company. This Bench has dealt with similar issue in the case of Grand
Ashok (Supra) and held that:
“7.2. Regarding the method to arrive at the value of clearances in the previous
year in terms of Notification No.8/2003 (as amended), we find that the appellants
contentions are misplaced. It appears that the appellants are attempting to create a
confusion between „nil‟ rate of duty and excisability of goods. We find that there is no
ambiguity in the wordings of the Notification. We find that the ratio of judgment of
this Bench in the case of Arun Industries: 2005 (191) ELT 1041 (Tri. Bang.) is squarely
applicable. The department was correct in calculating the eligibilitylimit.”

9.

The learned Counsel for the appellants submits that they had a bona fide belief that the

value of goods cleared at the NIL rate of duty and as the matter involves interpretation of
statutory provisions extended period cannot be invoked. He relies upon this Bench decision in
Grand Ashok (supra). We find that the case of the appellant and that of Grand Ashok stand on a
different footing. As held by the Hon’ble Apex Court in the case of CCE Vs M/s Alnoori Tobacco
Products and Others in Civil Appeal Nos.4502-4503 of 1998, Order dated 21.07.2004, two cases
cannot be compared unless they stand similar in all respects and that even a small fact can alter
the circumstances. The appellant is a regular manufacturer and has been availing the very same
benefit for quite some time. In such circumstances, it is difficult to accept that the appellants
had a bona fide belief. The appellants have not given any declaration to the effect that they
manufacture excisable goods which are chargeable to NIL rate of duty and they consider the
same to be non-excisable goods. The only declaration given by the appellants that to with effect
from 01.03.2001 is to the effect that they are manufacturing bread, bun etc. falling under CETA
1985.90 and chargeable to NIL rate of duty. It is not understood as to how the Department
would be in the knowledge that the appellants are manufacturing same goods in 2004 and
would treat them as non-excisable goods. We find that no clarification whatsoever was obtained
by the appellants from the Department. It is not the case of the appellants that their unit has
been subjected to audit in between. Under the circumstances, we find that the Department had
no way to be in the knowledge of the activities of the appellants. Therefore, it can only be
concluded that the appellants have suppressed material facts from the Department. In such
circumstances, we are of the considered opinion that extended period is rightly invokable.
10.

In view of the above, we find that there is no merit in the appeal and thus we reject

theappeal.
(Order pronounced in open court on 31/08/2021)

S.K. MOHANTY)
JUDICIAL MEMBER
(

(P. ANJANI KUMAR) TECHNICAL MEMBER
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CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL CHANDIGARH

REGIONAL BENCH - COURT NO. I
Excise Appeal No. 61398 of 2019
(Arising out of Order-in-Appeal No. 126/CE/CGST-APPEAL-GURUGRAM/SG/2017 dated
27.09.2019 passed by the Commissioner (Appeals), Gurugram, Haryana)

M/s New Allenberry Works Limited

……Appellant

(Post Box No. 315/14/7 Mathura Road, Faridabad Haryana
121002)

VERSUS
C.C.E & S.T. FaridabadI

……Respondent

(Block D, New CGO Complex, NH-IV, NIT Faridabad
Haryana121001)

APPEARANCE:
Ms. KratiSomani, Advocate for the Appellant
Mr .Rajeev Rai & Mr. Bhasha Ram, Authorised Representatives for the
Respondent

CORAM:

HON’BLE MR. ASHOK JINDAL, MEMBER(JUDICIAL)

FINALORDERNO.

60552 of2021
DATE OF HEARING: 17.03.2021
DATE OF DECISION:17.03.2021

PER ASHOK JINDAL:

The appellant is in appeal against the impugned order where the
refund claim filed was rejected holding time barred.
2.

The facts of the case are that in December, 2013 an audit was conducted at the

premises of the appellant and it was pointed out that they are not entitled to take
Cenvat credit on outdoor catering service, therefore, on pointed out by the audit team
the appellant reversed the Cenvat credit of the amount of refund claim by the
appellant, thereafter neither any show cause notice was issued to the appellant nor
any proceedings were initiated againstthe appellant,

the appellant filed refund claim in September, 2016, the same was rejected by
authorities below holding that the same is barred by limitation in terms of
Section 11B of the Central Excise Act, 1944. Against the said order, the appellant
is before me.
3.

The Ld. Counsel for the appellant submits that as they have paid the amount on

insistence of department, therefore, the same be treated as paid under protest.
Moreover, as no show cause notice has been issued for appropriating the said amount,
the same is to be treated as amount deposited by the appellant by mistake and no
time limit prescribed under Section 11B of the act are applicable to the facts. The Ld.
Counsel has relied on the decisions in the cases ofM/s Capro Engineering India Pvt
Ltd. V. C.C.E. & S.T., Indore - 2017 (1) TMI 80 –CESTAT New Delhi and Dollar Co. Pvt.
Ltd V. Commissioner of C.Ex., Chennai, - 2008 (230) E.L.T. 313 (Tri. Chennai).
4.

On the other hand, Ld. AR for the Revenue submits that it is a fact on record

that appellant has reversed the Cenvat credit impugned during the course of audit
itself without any protest and refund claim has been filed after almost three years of
reverse the said amount, therefore, the Provision of Section 11B Squarely applicable to
the facts of the case. The Ld. AR relied on the decision in the case of M/s Mafatlal
Industries Ltd V. UOI-1997 (89) ELT 247(S.C.)
5.

Heard the parties and considered thesubmission.

6.

In this case, the short issue involved is that whether the reverse amount is to

be treated as under protest or a deposit for entertaining the refund claim by not
applying provision of Section 11B of the Central Excise Act, 1944, from the verification
of records, I find that during the course of audit an objection was raised to the
appellant and on the basis of that objection they reversed the Cenvat credit but no
protest has been lodged by the appellant and they have also not asked for issuance of
any show cause notice from the department. As audit team raised the objection, the
appellant reversed the said amount, the matter ends. Later on, after almost three
years they filed refund claim saying that the said amount is to treated as deposit as
they were not required to pay said amount. There is no judicial pronouncement on the

issue whether they were required to reverse the Cenvat credit or not and they have
not made any protest that they are not required to reverse the amount. In these
circumstances, I hold that provision of Section 11B of the act are applicable to the facts
of the case, further, the decisions relied by the Ld. Counsel for the appellant are not
applicable to the facts of the case in hand. In these circumstances, the said decisions
cannot be relied upon.
7.

In view of this, I do not find any infirmity in the impugned order holding that

refund claim is barred by limitation, therefore, I uphold the impugned order and
dismiss the appeal filed by the appellant.

(Dictated and pronounced in the open court)

(ASHOK JINDAL) MEMBER
(JUDICIAL)
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REGIONAL BENCH - COURT NO. I

Excise Appeal No. 60402 of 2019
[Arising out of Order-in-Appeal
No. LUD-EXCUS-001-APP-1588-18-19
13.08.2018 passed by the Commissioner (Appeals),Ludhiana]

Prem Steel & Metals Pvt Ltd

dated

……Appellant

(Village Tooran,
Mandi Gobindgarh, Punjab)

VERSUS

……Respondent

Commissioner of CE & ST,
Ludhiana

(Central Excise House, F Block, Rishi Nagar,
Ludhiana, Punjab)

WITH
Excise Appeal No. 60401 of 2019
[Arising out of Order-in-Appeal
No. LUD-EXCUS-001-APP-1587-18-19
13.08.2018 passed by the Commissioner (Appeals),Ludhiana]

dated

……Appellant

M R Jaidka
(Director of Prem Steel & Metals Pvt Ltd
Village Tooran,
Mandi Gobindgarh, Punjab)

VERSUS
Commissioner of CE & ST, Ludhiana

……Respondent

(Central Excise House, F Block,
Rishi Nagar, Ludhiana, Punjab)

AND
Excise Appeal No. 61547 of 2018
[Arising
out of Order-in-Appeal
No. LUD-EXCUS-001-APP-1303-18
21.06.2018 passed by the Commissioner (Appeals),Ludhiana]

M/s Madan Industrial Corporation

,

(440, Over Lock Road, Miller Ganj,
Ludhiana, Punjab)

VERSUS
Commissioner of CE & ST, Ludhiana
(Central Excise House, F Block,
Rishi Nagar, Ludhiana, Punjab)

……Respondent

dated

APPEARANCE:
Present for the Appellants: Mr. Sudhir Malhotra, Advocate
and Mr. Sudeep Singh Bhangoo, Advocate Present for
the Respondent: Mr. H.S. Brar, Authorised Representative
CORAM:

HON’BLE MR. ASHOK JINDAL, MEMBER (JUDICIAL) FINALORDERNO. 6000560007/2021

DATE OF HEARING: 13.01.2021
DATE OF DECISION: 13.01.2021

PER ASHOK JINDAL:
The appellants are in appeal against the impugned order denying the
cenvat credit to the appellant no.1 and imposing penalties on the all appellants.
2.

The facts of the case are that premises of M/s Prem Steel & Metals Pvt Ltd

(appellant no.1) were searched on 18.01.2011. During the course of stock taking, the
shortage of 245.860 MT of pig iron was found and Shri M R Jaidka, Director of Prem
Steel & Metals Pvt Ltd (appellant no.2) admitted the shortage and debited the duty
involved. On the basis of that shortage, further investigation was conducted and it was
found that during the period 01.04.2010 to 18.01.2011, the appellant received various
goods/inputs and taken cenvat credit thereon but after compilation of the chart, the
cenvat credit sought to be denied as per the ‘Annexure-A’ of the show cause notice,
which is reproduced as hereinbelow:

During the course of investigation, it was also found that the dealers
have admitted that they have supplied the goods ex-godown and they do
not know how the goods have been transported by the appellant no.1.
Moreover, when the investigation was conducted with the transport
authorities, it was found that some of the vehicles are auto-cycles, some
are tractors, scooters and light goods vehicles, therefore, the cenvat
credit on the above 14 invoices sought to be denied by issuance of the
show cause notice dt. 29.05.2015 and to impose penalties on the other
appellants. The matter was adjudicated. Cenvet credit as proposed in
the show cause notice was denied and penalties were imposed on all the
appellants. Against the said order, the appellants are beforeme.
3.

Shri Sudhir Malhotra, the ld. Counsel appeared on behalf of the

appellants namely Prem Steel & Metals Pvt Ltd (appellant no.1) and M R
Jaidka (appellant no.2), submits that in this case, one of the vehicle having
registration no. PB-32A-3844 is stated to be light goods vehicle and it has been
alleged that the same is not able to transport the goods, but in the case of
M/s Ram Parkash & Sons, one of the supplier of the appellant, the ld.
Commissioner (Appeals) vide Order No. LUD-EXCUS-001-APP-1302-18 dated
19.06.2018 has found after investigation that the said vehicle is a heavy goods

vehicle and is capable of transportation of the goods, therefore, the allegation
that the vehicle in question is not capable of transportation of the goods is not
correct. It is further submitted that whatever goods have been received by the
appellants were used in manufacture of the final goods on which they have
paid the duty, therefore, they are entitled for the cenvet credit.
4.

Shri Sudeep Singh Bhangoo, the ld. Counsel appeared on behalf of M/s

Madan Industrial Corporation (appellant no.3), submits that during the course
of investigation they have made a categorical statement that they have
supplied the goods and received the payments and the transportation has
been arranged by the manufacturer/buyer, therefore, the penalty on the
appellant cannot beimposed.
5.

On the other hand, the ld. A.R. for the Revenue submits that during the

course of investigation, it is an admitted fact that the shortage of 245.860 MT
of pig iron was found and the same has been admitted by the appellant no.2
who has agreed to reverse the cenvet credit availed thereon, clearly indicates
that the appellant no.1 was engaged in the activity of availing the cenvet
credit without receiving duty paid goods. It is further submitted that during
the course of investigation, it was found that some of the goods, on which no
duty is payable, were found unloading in their premises which creates doubt
that the appellant is procuring the duty free goods to manufacture their final
product. It is further submitted that screen reports of the vehicles involved
were also procured from the D.T.O., which clearly shows that some of the
vehicles are not capable of transportation of the goods in question, therefore,
on those goods, the cenvet credit is to be denied. It is further submitted that
in the case of M/s Marwah Trading Co. Batala, the ld. A.R. produced the copy
of the order passed by this Tribunal today itself and he is not able to go
through the said order to confirm the fact that it is in the case of appellant or
some other case.
6.

Heard the parties and considered the submissions.

7.

It is a fact on record that during the course of investigation, shortage

of inputs was found. Further, duty free goods were also been unloaded which
creates doubt that the appellant is procuring duty free goods and procuring
invoices to avail the cenvat credit without receiving the goods; therefore,
investigation took place. In the annexure to the show cause notice at Sr.No.1
& 2, the vehicles were found to be auto cycles and transportation of goods has
been arranged by the appellant themselves. In these circumstances, the
cenvat credit is not admissible to the appellant on the invoices issued by
Kanhya Lal Jai Narain at S No. 1&2 of the SCN. Further, with regard to the
invoice issued by Ram Parkash & Sons, their vehicle found to be Tractor Trailer
and it has been alleged in the show cause notice that some of the vehicles
were light goods vehicles which were later found to be heavy goods vehicles
further the Tractor Trailer is capable of transportation of the heavy goods;
therefore, I hold that on the invoices issued by Ram Parkash & Sons, the
appellant is entitled to avail the cenvat credit and to that extent, no penalty
can be imposed on the appellant at S.No. 3,4,9-13 of the SCN. With regard to
the invoice issued by Marwah Trading Co. Batala, the appellant has produced
the decision of this Tribunal vide Final Order dt. 29.08.2019 wherein penalty
against Marwah Trading Co. has been dropped by this Tribunal observing
asunder:
“6. I find that in this case, the appellants are selling the

goods

at their factory gate and the transportation has been arranged by
the buyers themselves. These facts have not been disputed by the
Revenue. Moreover, the buyers of the goods have never named the
appellants that they have not received the goods from the
appellants and received only invoices. In these circumstances,
without investigating the appellants in detailed, penalty under
Rule 26 of the Central Excise Rules, 2002 is not imposable.
Therefore, penalty imposed on the appellants is set aside.”

and the ld. Counsel for the appellant has stated that the said penalty
order is in the case of appellant themselves. In that circumstance,
benefit of doubt goes in favour of the appellant. Therefore, for invoices
issued by the Marwah Trading Co.at SNo. 14 of the SCN, the appellant is

entitled to avail the cenvatcredit.
8.

In the case of invoices issued by M/s Madan Industrial Corporation, the ld. Counsel

has stated that they asked for D.T.O. report which was not supplied to them. Moreover, it
is their statement on record that they have supplied the good s and received the
payments and the buyer has arranged for transportation of the goods. In that
circumstance, penalty on M/s Madan Industrial Corporation cannot be imposed, but it is
also a fact that the transportation has been done by the appellant themselves and as per
the D.T.O. report, the vehicles involved are scooters, which are not capable of
transportation of heavy goods, therefore the cenvat credit to the manufacturer/buyer is
denied mentioned at SNo. 5-8 of the SCN.
9.

In view of the above discussion, the following order ispassed:a) cenvat credit is denied in some of the invoices namely issued by
Kanhya Lal Jai Narain and M/s Madan Industrial Corporation to
appellant no. 1. The same is required to be paid along with interest
and if already paid, beadjusted.
b) penalty is imposable on the appellant no. 1 to the extent of denial
of cenvetcredit.
c) no penalties imposable on M/s Madan Industrial Corporation
(appellant no.3). Penalty on the M R Jaidka is reduced to
Rs.50,000/-.

11.

With above terms, the appeals are disposedof.
(Dictated and pronounced in the open court)

(ASHOK JINDAL) MEMEBR (JUDICIAL)

Back

CUSTOMS, EXCISE & SERVICE TAX
APPELLATE TRIBUNAL CHANDIGARH
~~~~~

REGIONAL BENCH – COURT NO. 1

Excise Appeal No. 60822 Of 2019
[Arising out of OIA-LUD-EXCUS-001-APP-2416-2418-19 dated 10/05/2019 passed by the
Commissioner (Appeals) of Central Excise and ServiceTax-LUDHIANA]
M/s Karsh Enterprises
Ludhiana Road, Nakodar
Jalandhar, Punjab

: Appellant(s)

Vs
CCE &ST-Jalandhar
RISHI NAGAR,
LUDHIANA PUNJAB,
141001

: Respondent(s)

GST BHAWAN, F-BLOCK,

With
Excise Appeal No. 60821, 60787 Of 2019
[Arising out of OIA-LUD-EXCUS-001-APP-2416-2418-19 dated 10/05/2019 passed by the
Commissioner (Appeals) of Central Excise and ServiceTax-LUDHIANA]

JaswinderSinghProprietor

: Appellant(s)

M/s Karsh Enterprises, Ludhiana Road,
Nakodar Jalandhar Punjab

Ajay Adwani
Prop OfMs Shraddha Traders Narmada Para
Station Road, RAIPUR, CHHATTISGARH 492001

Vs
CCE &ST-Jalandhar

: Respondent(s)

GST BHAWAN, F-BLOCK,
RISHI NAGAR, LUDHIANA
PUNJAB, 141001

APPEARANCE:
Shri Sudhir Malhotra, Advocate for the Appellant
Shri Bhasha Ram, Authorised Representative for the Respondent
CORAM:

HON’BLE MR. ASHOK JINDAL, MEMBER (JUDICIAL) ORDER No. A/60886-60888

/2021

Date of Hearing:17.08.2021

Date of Decision:27.08.2021
Per : Mr. Ashok Jindal
The appellants filed appeals against the impugned order wherein demanding duty and
imposing penalty thereof on account of clandestine removal of cigarettes.
2.

M/s Karsh Enterprises, is a manufacture of cigarettes and Shri Ajay Adwani, Proprietor of M/s

Sharda Traders, Raipur purchased of the cigarettes from M/s Karsh Enterprises. Shrii Jaswinder Singh
is the proprietor of M/s KarshEnterprises.
3.

The facts of the case are that on 16.01.2013 a search was conducted at the premises of the

M/s Karsh Enterprises. During the course of search 210 Kgs. Cut-tobacco and other raw-materials
were seized alongwith cigarettes paper, BOPP and the factory was found running and production of
“Eleven 10” brand filter tipped with cigarettes of 69mm length was going on. Shri Baldish Singh,
Accountant stated that they are manufacturing Hitler Black Brand filtered cigarettes of 69mm length.
The 10 bobbins of M/sKarsh Enterprises, 5 bobbins of BOPP and 210 kg. of tobacco was found excess
in stock but he failed to produce any document to show lawful purchase and possession of such
excess raw-material. On the same day, a search was conducted at the premises of M/s Sharda
Traders. During the course of search, 4,08,000 cigarettes packets of „Hitler Brand‟ of 69mm were
found and Indian currency of Rs. 19 lakhs was also recorded. Shri Ajay Adwani stated that the Hitler
Black Brand 69mm filter cigarettes are manufactured by „M/s Karsh Enterprises‟ and sold in cash
without invoice and with out payment of duty. He also stated that the recovery of cash of Rs. 19
lakhs is the sale proceed of cigarettes purchased and sold by them without any invoice and details of
which were not recorded in their books of account. On the basis of various statements and the
search conducted, a show cause notice was issued to the appellants to demand duty from M/s Karsh
Enterprises for clearing the goods without payment of duty and also imposed redemption fine and
penalties on M/s Karsh Enterprises and Shri Jaswinder Singh and Shri Ajay Adwani proprietor of M/s
Shardha Traders, Raipur. The said order was challenged before the Ld. Commissioner (Appeals) who
dismiss their appeals filed by the appellants, therefore, the appellants are before me.
4.

Ld. Counsel for the appellants submits that no corroborative evidence has been produced by

the Revenue to allege that clandestine removal of goods, no document with regard to transportation
of goods have been brought on record to establish that the goods have been cleared clandestinely

without payment of duty. He also submits that the statements have been taken under coercion,
therefore, the statements cannot be relied upon. In these circumstances, the impugned order is to
beset-aside.
5.

On the other hand, the Ld. AR relied on the statements and also stated that physical stock

found during the course of investigation and submitted that the statement recorded during the
course of investigation were never retracted by the appellants, in that circumstances, it is a case of
clandestine removal of goods. Therefore, the duty is rightly demanded and penalties were rightly
imposed.
6.

Heard the parties and considered the submissions.

7.

On careful consideration of submission made by both sides and documents placed before

me, the facts of the case which arein dispute are that during the course of investigation, excess
tobacco of 210 kg alongwith other material for manufacturers „Hitler Black‟Brand Cigarettes were
found at the premises of M/s Karsh Enterprises and production was going on. Further, 4,08,000
cigarettes packets of Hitler Brand of 69mm and unaccounted cash was found at the premises of M/s
Shardha Traders, Raipur proprietor of Shri Ajay Adwani. These facts were never disputed by
theappellants.
8.

Moreover, they have made a inculpatory statements. On the basis of that the statements

they have been implicated in the matter by alleging the appellants are involved in clandestine
removal manufacture and removal of goods. At no point of time, the appellants have retracted their
statements. Further they have not brought any document on record to say that the goods found
during the course of investigation procured in licit manner. As the statements have not been
retracted and the excess was stock during the course of investigation is the corroborative evidence
to allege the clandestine removal of goods.
9.

Further, the Hon‟ble Apex Court in the case of CCE vs. Systems & Components Pvt. Ltd. –

2004 (165) ELT 646 (S.C.) has held that what is admitted need not to beproved.
10.

In this case, the appellant has admitted the excess stock found during the course of

investigation has been procured through illicit manner, in that circumstances, revenue need not to
prove that the raw material and finished goods recovered during the course of investigation were
procured through licit manner. As the appellants have been failed to brought on record any documents in
their favour, therefore, I am inclined to accept the impugned order. Accordingly, I do not find any infirmity in

the impugned order, the same is upheld.

11.

In result, the appeals filed by the appellants aredismissed.

(Order pronounced on 27.08.2021)

(Ashok Jindal)
MEMBER (JUDICIAL)
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REGIONAL BENCH: COURT No.-1
APPEAL Nos. E/ 40631 & 41442/2019

(Arising out of Order-in-Appeal No. 108/2019 (CTA-I) dated 19.03.2019 passed by the
Commissioner of GST & CE(AppealsI) and Order-in-Appeal No. 161/2019 (CTA-II) dated 31.05.2019 passed by the
Commissioner of GST & CE (Appeals-II), Chennai.
M/s. Wheels India Ltd.,
Plot. No. F8 & F9, SIPCOT Industrial Park,
Irungattukottai,
Kancheepuram-602117.

Appellant

Vs.
The Commissioner of GST& CE
2054, NewryTowers, 2ndFloor,
Plot No. 2054, I Block, II Avenue, Anna Nagar,
Chennai-600040.

Respondent

APPEARANCE
FORAPPELLANT : Shri M. Kannan,Advocate
FORRESPONDENT : Shri Arul C. Duraraj, Supdt.,,Authorized
Representative
CORAM

Hon’ble Shri P. DINESHA, MEMBER (JUDICIAL)
Date of Hearing:15.04.2021
Date ofDecision:15.04.2021

FINAL ORDER Nos.41598-41599/2021
The only/common issue that arises for consideration, is the eligibility of the
appellant for the refund of the balance Cenvat credit, of Krishi Kalyan Cess (KKC for
short) lying in their books of account as on30.07.2017.
2.

Shri M. Kannan, learned Advocate appeared for the assessee and Shri Arul. C. Durairaj, learned

Dept. Representative, appeared for the Revenue. Shri M. Kannan while reiterating the ground surged

before the lower authorities, also contended inter-alia that the explanation to Section
104 of CGST Act, 2017 has no role for the issue of refund in the case on hand; that it
should be Cenvat Credit Rules, 2004 alone that applies; that there is no express
provision nullifying the credit balance as on 30.06.2017 with respect to KKC; that
when there is no express provision under the statute for nullifying the balance Cenvat
credit of KKC, the same cannot be withheld. Per contra, Ld.

Department

Representative relying on the findings of the lower authorities, also relied on a recent
order of the co-ordinate bench of CESTAT, Hyderabad, in the case of Bharat Heavy
Electricals Ltd. Vs. Commissioner of CT, Secunderabad-GST reported in2020
(41) G.S.T.L. 465 (Tri.-HYD.), in his support.
3.

Heard both sides, perused the documents placed on record and have also gone

through the order of the co-ordinate bench in the case of BHEL. The gist of the decision
(supra) is that there is no provision under which Cenvat credit accumulated and un-utilised
could be refunded in cash. After considering the decision of the Larger Bench of the Hon’ble
High Court of Bombay in the case of Gauri Plasticulture Pvt Ltd. - 2019-TIOL-1248-HC-MUMCX-LB, learned Hyderabad CESTAT has held that there is no legal provision for granting the
refund as prayed by the assessee and therefore, I am of the opinion that the issue on hand
being refund of the accumulated and un-utilized Cenvat credit of KKC, the above ruling of the
Hyderabad Bench squarely applies. Hence, I am of the view that the appellant has no case and
therefore, both the appeals stand dismissed.
(Order dictated and pronounced in the Open Court)

BB

(P. DINESHA.) MEMBER
(JUDICIAL)
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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL
CHENNAI
REGIONAL BENCH – COURT NO. I
(Arising out of Order-in-Appeal No. 107/2019 dated 08.03.2019 passed by the Commissioner of
G.S.T. and Central Excise (Appeals), Coimbatore, Circuit Office at Madurai, 4, Lal Bahadur Shashtri
Marg, C.R. Buildings, Madurai – 625 002)

M/s. Balamurugan Chemicals Private Limited

: Appellant

51/6, Thattaparai Road,South Silukkanpatti, Pudukottai,
Tuticorin – 628 103

VERSUS

The Commissioner of G.S.T. and Central Excise

: Respondent

Tirunelveli Commissionerate,
Tractor Road, NGO-A Colony, Perumalpuram, Tirunelveli – 627 007

APPEARANCE:
Shri G. Mani, Advocate for the Appellant
Shri Vikas Jhajharia, Authorized Representative (A.R.) for the Respondent

CORAM:
HON’BLE MR. P. DINESHA, MEMBER (JUDICIAL)

FINAL ORDER NO. 41626 / 2021
DATE OF HEARING: 21.06.2021
DATE OF DECISION: 01.07.2021
Order:
The only issue that arises for my consideration is, whether the penalty of Rs.33,89,805/- and
Rs.2,55,529/- under Section 11AC of the Central Excise Act, 1944 read with Rule 15 (2) of the
CENVAT Credit Rules, 2004 is correct?
When
the
matter was taken up for
hearing, Shri G. Mani, Learned
Advocate, appeared for the appellant and Shri Vikas Jhajharia, Learned Authorized
Representative, appearedfor the Revenue.
2.

I have heard the rival contentions and gone through the various

decisions/orders relied upon by both the parties.
A Show Cause Notice dated 08.12.2017 covering the period 2013-14 and 2014-15 was issued after
noticing certain discrepancies by the Central Excise Audit team during the course of audit of
accounts of the appellant from February 2017 to April 2017, during which time even the ER-1
returns, etc., came to be scrutinized. The Show Cause Notice specifically emphasizes that the
appellant had availed CENVAT Credit on the capital goods which were cleared as such, which was
in contravention of Rule 3 (5) of the CENVAT Credit Rules, 2004 and on the same, the tax payable

in terms of the CENVAT Credit Rules, in the prescribed manner, was not paid, which is in violation
of Rule 8 (1) of the Central Excise Rules, 2002. The appellant had also not paid the Excise Duty on
the clearance of excisable goods of Limenite ground as per Rule 4 read with Rule 8 of the Central
Excise Rules and the fact of very production and clearance of the Limenite ground itself was not
declared in the ER-1 return, as required under Rule 12 of the Central Excise Rules.
The Show Cause Notice, however, takes note of the payment of duty liability as indicated, only in
April 2017 which was declared in the appellant’s ER-1 return for the said month, then proceeds to
propose the appropriation while also inter alia proposing the invocation of extended period on
the ground of the appellant having wilfully suppressed with an intent to evade payment of Duty;
that there was wilful suppression of facts, which had invited the proposition for levy of penalty
under Section 11AC of the Central Excise Act, 1944 read with Rule 15 (2) of the CENVAT Credit
Rules, 2004 on both the following counts:
(1)

Clearance of CENVAT Credit availed capital goods with the intent to evade

payment of amount equal to CENVAT Credit availed on capital goods cleared as such with the
intent to evade the payment of Excise Duty.
(2)

Production and clearance of excisable goods of Limenite ground during

the month of May 2013 with the intent to evade the payment of Excise Duty.
The above proposal culminated in confirming, inter alia, of the penalty in the Order-in-Original
No. 01/JC/CE/2018 dated 26.02.2018, which was thereafter upheld by the Commissioner
(Appeals) vide impugned Order-in-Appeal No. 107/2019 dated08.03.2019.
5.

A perusal of the Show Cause Notice clearly indicates that there was an act

of suppression, contravention, etc., which, but for the audit by the Central Excise team, could not
have been detected and resultantly, the appellant would have escaped the liability. The Show
Cause Notice also points out that the issuing authority prima facie suspected, inter alia, that the
appellant had indulged in suppression of facts, etc., to avoid payment of amount equal to CENVAT
Credit availed thereby resulting in contravention of the CENVAT Credit Rules. The contraventions
are specifically brought out at page 8 in paragraph 5 of the Show Cause Notice, as below:
“CONTRAVENTION OF SECTIONS AND RULES:

From the foregoing, it appears that the manufacturer have contravened the following
rules of the CCR and CER as detailed below;
(i)

Rule 3(5) of CCR in as much as, the assessee have not paid an amount equal to the

Cenvat Credit availed on Capital goods cleared as such for the year 2013-14;
(ii)

Rule 8(1) of CER in as much as the assessee has not paid the amount payable in terms of

CCR, 2004 in the prescribed manner within the specified time as stipulated under CCR for the
year2013-14.
(iii)

Rule 4 of CER read with Rule 8 of CER in as much as the assessee have not paid the

excise duty payable on clearance of excisable goods of Limenite Ground during the month of
May2013.
(iv) Rule 12 of CER in as much as the assessee have failed to declare the production and clearance
of the excisable goods of Limenite Ground during the month of May 2013 as required in the ER-1
return filed for the corresponding period.”

In nutshell, proper declarations, wherever expected, of removal as such, were not
made by the appellant. So also, it is expected of an assessee to be prompt in its
efforts to at least declare what is being manufactured that was cleared and both the
above are lacking in the case on hand. These unique facts take away the case of the
appellant from the ratio decidendi or the principles laid down in the decisions
relied upon during the course of arguments.
Section 11AC of the Central Excise Act, 1944 reads as below:
“SECTION [11AC. Penalty for short-levy or non-levy of duty in certain cases. — (1)
The amount of penalty for non-levy or short-levy or non-payment or short-payment or erroneous
refund shall be as follows:(a)
where any duty of excise has not been levied or paid or short-levied or short-paid
or erroneously refunded, by reason of fraud or collusion or any wilful mis-statement or suppression of facts,
or contravention of any of the provisions of this Act or of the rules made thereunder with intent to evade
payment of duty, the person who is liable to pay duty as determined under sub-section (10) of section 11A
shall also be liable to pay a penalty equal to the duty so determined;…”

The words “with intent to evade …” have to be looked into from the facts of each
case, which may vary from case to case and the same has to be discerned from the
actions. In most of the cases, it is impossible to prove such intent. The period
involved in the case on hand is 2013-14 and 2014-15 and the Department audit
took place between February 2017 and April 2017. Till that time, the appellant
should

have

filed

its

monthly/ER-1

returns

regularly/periodically/quarterly/monthly, as is applicable, possibly with the help
of its auditors. If the bona fides were to be believed, then the grave irregularity, as
pointed out by the Revenue, should have been attempted to be set right on its own
before being pointed out since the monthly/regular ER-1 returns were not filed
blindly. Obviously, therefore, upon being pointed out, the appellant felt exposed,
made payments without even questioning the delay, if any, in the Revenue’s audit
nor did it even raise the issue of invoking the larger period when the Show Cause
Notice was issued, but accepted the appropriation of its payment towards duty and

interest.
Admittedly, there is no challenge by the assessee- appellant to the invoking of larger period which
has the same ingredients as that of Section 11AC (1) (a) ibid. It is therefore difficult to accept that
the ingredients would apply for one and not when it comes to the issue of penalty.
7.

Learned Advocate for the appellant relied on various case-laws, but some

of the case-laws are under Service Tax law, there is no provision similar to Section 73 (3) of the
Finance Act, 1994 under the Central Excise Act, but rather a specific provision for penalty is there
under Section 11AC. In most of the cases, facts are different, like there is quantification of duty,
the payment of Service Tax was made before the issuance of Show Cause Notice which again
stands on a different footing; in some cases, the penalty apparently was directed to be deleted for
no suppression, but here the same is clearly for suppression of facts coupled with contravention
ofvarious provisions.
8.

In view of the above, I do not find any merit in the contentions of the

appellant and hence, the appeal stands dismissed.
(Order pronounced in the open court on 01.07.2021)

Sd/(P. DINESHA)
MEMBER (JUDICIAL)
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1.

Heard both sides and perused the records. Both these appeals arise from the same

impugned order and hence are being disposed of together. Appeal E/386/2012 has been filed
by the assessee while appeal E/387/2012 has been filed by Shri Sama Rajasekhar, Managing
Director of the assessee firm challenging personal penalty imposed upon him. The Show Cause
Notice (SCN) in this case was issued on 31.10.2005 which culminated in an adjudication order
by the Commissioner which, on appeal has been remanded for denovo adjudication by this
bench by its earlier final order No.A/1649-1656/2009 dt.24.11.2009. Meanwhile, the assessee
company has gone into liquidation and therefore the matter was argued on behalf of the
company by the learned counsel for the official liquidator before us.
2.

The appellant/assessee was a manufacturer of Alkyd, Phenolic and Malleic Resins

(herein after referred to as “resins”) falling under Chapter heading 3907.50/3909.51 of the First
Schedule to the Central Excise Tariff Act, 1985. Shri Sama Rajasekhar was the Managing
Director of the appellant/assessee and is the appellant in the appeal E/387/2012. Officers of
DRI conducted searches and seizures, investigated and came to the conclusion that the
appellant was clearing resins in excess quantity which were being booked for transportation
under fictitious bills issued in the name of M/s Kalyan Chemicals, M/s Prasad Chemicals and
M/s Priya Chemicals. It was further found that the goods in such invoices were declared as
Orthoxylene, MTO, Xylene, etc. During searches they found 10 barrels of chemicals at the
premises of the transporter M/s SRMT Ltd issued under the cover of two bills of M/s Kalyan
Chemicals, Vijayawada and the goods therein were declared as orthoxylene. Further
investigation by the officers showed that the goods were indeed the resins manufactured by
the appellant/assessee and were mis declared as orthoxylene and booked in the name of M/s
Kalyan Chemicals. Chemical analysis of the samples confirmed that the goods were indeed
resins.
3.

After completing their investigations two show cause notices were issued by the officers

of the DGCEI, Chennai OR No.57/2003 dt.19.04.2004 and OR No.54/2005 dt.31.10.2005 for
Rs.1,00,000/- and Rs.67,47,513/- respectively. These, on adjudication, culminated in an Orderin-Original

passed by the Commissioner of Central Excise which on appeal was remanded to the
original authority by CESTAT Bangalore by Final Order No.1397-1404/2009 and S.O.
1649-1656/2009 dt.24.11.2009. The specific direction given while remanding the
matter was to provide to the appellants copies of all the relied upon documents and
allow cross examination of various witnesses sought by the appellant and pass an
order after following principles of natural justice.
4.

In compliance of these directions, the impugned adjudication order (denovo) has been

passed which is under challenge in these cases. During the denovo proceedings cross
examination was conducted in respect of 12 of the 18 persons whose statements were relied
upon. The list of these statements is asfollows:
S.No.
1.
2.
3.

Statement
dt.
19.08.2004
28.07.2005
21.10.2003
03.12.2003
24.12.2003

4.

21.10.2003
22.10.2003
05.08.2004
26.07.2005

5.

09.08.2004

6.

09.08.2004

7.

09.08.2004
28.07.2005

8.

31.08.2005

9.

19.09.2005

10.

21.10.2003

11.

13.

22.10.2003
21.10.2003
30.12.2003
21.10.2003

14.

03.08.2004

15.

14.07.2005
25.08.2005

16.

18.07.2005

17.
18.

29.08.2005
10.07.2005

12.

Name, designation/status of the deponent
V. Durga Prasad, Agent of M/s SRMT Ltd, Vijayawada
S.S. Abrar, Proprietor, M/s Inter City Cargo Movers, Vijayawada
V. Srinivas Mahesh, Marketing Representative at Chennai for M/s Harika Resins
Pvt Ltd, Vijayawada

Sama Rajasekhar, Managing Director, Harika Resins Pvt Ltd, Vijayawada

M. Kalyana Chakravarthy, clerk-cum-typist, Harika Resins Pvt Ltd,
Vijayawada
V.B.S. Durga Prasad, Sales Executive, Harika Resins Pvt Ltd,
Vijayawada
Ch. Siva Durga Prasad, Accountant, Harika Resins Pvt Ltd,
Vijayawada
Yogesh Manmohan Vora, Proprietor, M/s Krishna Petrochem,
Mumbai
K. Prabhuraj, Proprietor, M/s Sandhya Trading Co., Hyderabad
N. Nagarajan, Proprietor, M/s Balaji Enterprises, Anna Nagar East,
Chennai
M. Mohan of M/s Sujatha Paints, Washermanpet, Chennai
V. Veera Raghavan, Proprietor, M/s Vee Kay Jay Paints &
Chemicals, Chennai
R. Radhakrishnan, Proprietor, M/s Star Paints, Tondiarpet, Chennai
R. Karthick (alias) R. Daniel Karthick, Proprietor, M/s Raja Colour Tech and
formerly Proprietor of M/s Raja Paints, Old
Washermanpet, Chennai
Smt S. Shanti, W/o Late Sri P. Sekhar, Proprietrix of M/s Vivek
Paints, Muthugounderpalayam, Erode
T. Kalyanasundaram, Managing Director, M/s Veena Paints Pvt Ltd,
Solaialagupuram Street, Madurai
K. Nagaraj, Partner, M/s Nirma Paints & Chemicals, Bellary
Sri Rajesh Mehta, Partner of M/s Oilchem India, Indore

5.

Of the above, cross examination of S.No.1, 3, 8, 11, 15 & 18 could not be completed.

S.No.11 above had died and therefore, could not be cross examined, while, S.No.15 has
expressed her inability to come because of her severe lower back pain. Thus only 12 of the 18
witnesses could be cross examined.
6.

As far as the relied upon documents are concerned, it is the case of the revenue that all

relied upon documents were already supplied along with the original SCN. As relied upon
documents were not legible, fresh copies of all relied upon documents, except five, have been
supplied to the appellant. The five documents which could not be supplied were S.No.23, 42,
44, 46 & 48 of Annexure-C to the SCN which are asfollows:

7.

“23.

Made-up file No.1 with pages (odd-numbered) from 1 to447.

42.

CE Invoices of HRPL for 2000-01, 2001-02 and 2003-04, in totally 29 books,
submitted by Sri Sama Rajasekhar vide letter dated10.08.2004.

44.

Invoices of Priya Chemicals (two no.s) submitted by Sri N. Nagarajan of M/s
Balaji Enterprises, Chennai vide letter dated27.10.2003.

46.

Bill, letter of Kalyan Chemicals and copy of SRMT-LR, submitted by Star
Paints,Chennai.

48.

Invoice of Kalyan Chemicals, submitted by NirmaPaints,Bellary.”

The reason for the inability of the department to supply these documents was that the

original documents could not be traced in the office ofDGCEI.
8.

At this stage, it would be pertinent to discuss the evidentiary value of the statements

made by various persons before the officers of Central Excise. Such statements are made under
section 14 of the Central Excise Act and such enquiry shall be deemed to be a judicial
proceeding within the meaning of section 193 and section 228 of the Indian Penal Code. The
statements so made are relevant for any prosecution of offence before the Court under the Act
and also before any other proceeding under the Act other than before the Court as per section
9D subject to some conditions. Section 14 & section 9D of this Act are reproducedbelow:
“Section 14. Power to summon persons to give evidence and produce
documents in inquiries under this Act. (1) Any Central Excise Officer duly empowered by the Central Government in this behalf, shall have
power to summon any person whose attendance he considers necessary either to give evidence or to
produce a document or any other thing in any inquiry which such officer is making for any of the
purposes of this Act. A summon stop roduce documents or other things may be for the production of
certain specified documents or things or for the production of all documents or things of a certain
description in the possession or under the control of the person summoned.
(2) All persons so summoned shall be bound to attend, either in person or by an authorised agent, as
such officer may direct; and all persons so summoned shall be bound to state the truth upon any
subject respecting which they are examined or make statements and to produce such documents and
other things as may be required:
Provided that the exemptions under Sections 132 and 133 of the Code of Civil Procedure,
1908 (5 of 1908) shall be applicable to requisitions for attendance under this section.
(3) Every such inquiry as aforesaid shall be deemed to be a "judicial proceeding" within the meaning
of Section 193 and Section 228 of the Indian Penal Code, 1860 (45 of1860).
Section 9D. Relevancy of statements under certain circumstances. (1) A statement made and signed by a person before any Central Excise Officer of a Gazette rank
during the course of any inquiry or proceeding under this Act shall be relevant, for the purpose of
proving, in any prosecution for an offence under this Act, the truth of the facts which it contains,(a)

when the person who made the statement is dead or cannot be found, or is incapable of

giving evidence, or is kept out of the way by the adverse party, or whose presence cannot be
obtained without an amount of delay orexpense which, under the circumstances of the case, the
Court considers unreasonable;or
(b)
when the person who made the statement is examined as a witness in the case before
the Court and the Court is of opinion that, having regard to the circumstances of the case, the
statement should be admitted in evidence in the interests ofjustice.
(2) The provisions of sub-section (1) shall, so far as may be, apply in relation to any proceeding under
this Act, other than a proceeding before a Court, as they apply in relation to a proceeding before
aCourt.”

9.

It has been the practice for a long time to accept the statements made before the

officers of Central Excise under section 14 as evidence in judicial/quasi-judicial proceedings
without having regard to the provisions of section 9D. This matter came up before the Hon’ble
High Court of Punjab & Haryana in the case of Jindal Drugs Ltd [2016 (340) ELT 67 (P & H)] and
the Hon’ble High Court has held that section 9D is a mandatory provision and no statement
before an officer under section 14 is relevant as evidence in any judicial/quasi-judicial
proceedings unless the requirement of section 9D is fulfilled viz., the person being examined as
witness and the Court being of the opinion that having regard to the circumstances of the case,
the statement should be admitted as evidence in the interest of justice. Thus, if any statement
is made under section 14 before an officer and the person making the statement has not been
examined as witness, it cannot be admitted as evidence or used in any judicial/quasi-judicial
proceedings. Para 25 of the judgment of the Hon’ble High Court is reproduced below:
“25. In the light of the above, respondent no. 2 is directed to adjudicate the Show Cause
Notice issued to the writ petitioners by following the procedure contemplated by Section 9D
of the Act and the law laid down by various judicial authorities in this regard, including the
principles of natural justice, in the followingmanner:
(i) In the event that the Revenue intends to rely on any of the statements, recorded under Section
14 of the Act and referred to in the Show Cause Notices issued to Ambika and Jay Ambey, it would
be incumbent on the Revenue to apply to Respondent No 2 to summon the makers of the said
statements, so that the Revenue would examine them in chief before the adjudicating authority,
i.e. before Respondent No2.
(ii) A copy of the said record of examination-in-chief, by the Revenue, of the makers of any of the
statements on which the Revenue chooses to rely, would have to be made available to the
assessee, i.e. to Ambika and Jay Ambey in thiscase.
(iii) Statements recorded during investigation, under Section 14 of the Act, whose makers are
not examined in chief before the adjudicating authority, i.e. before Respondent No 2, would have
to be eschewed from evidence, and it would not be permissible for Respondent No 2 to rely on the
said evidence while adjudicating the matter. Neither, needless to say, would be open to the
Revenue to rely on the said statements to support the case sought to be made out in the Show
CauseNotice.
(iv) Once examination-in-chief, of the makers of the statements, on whom the Revenue seeks to
rely in adjudication proceedings, takes place, and a copy thereof is made available to the assessee,
it would be open to the assessee to seek permission to cross-examine the persons who have made
the said statements, should it choose to do so. In case any such request is made by the assessee, it
would be incumbent on the adjudicating authority, i.e. on Respondent No2 to allow the said
request, as it is trite and well-settled position in law that statements recorded behind the back of
an assessee cannot be relied upon, in adjudication proceedings, without allowing the assessee an
opportunity to test the said evidence by cross-examining the makers of the said statements. If at
all authority is required for this proposition, reference may be made to the decisions of the Hon'ble
Supreme Court in Arya AbhushanBhandar v U.O.I., 2002(143)ELT 25 (SC), Swadeshi Polytex v
Vollector, 2000 (122) ELT 641(SC).”

10.

In the present case, only 12 out of 18 statements can be considered as these were the

cases where the persons were cross examined during the proceedings before the
adjudicatingauthority.

11.
(a)

The case of the department rests on the following 6 pieces of evidence:
The representative samples drawn from barrels seized at the premises of M/s SRMT
Ltd, Chennai, the transporter, by Panchnama dt.14.04.2004 and the test report
indicated that the materials are resins and not orthoxylene as declared. The modus
operandi adopted by the assessee in clearing the resins clandestinely in the guise of
orthoxylene is therefore, held to be proven beyond doubt. When the assessee was
questioned, their only explanation was they were not concerned with the seized
consignment because it was not theirs.

(b)

Goods were cleared from the factory of the appellant as per the statement of Shri V.
Durga Prasad, Booking clerk of M/s SRMT Ltd dt.19.08.2004. Consignment notes
were being written at the place of loading i.e., factory in the name of another firm
and as per the description given to them. These clearances were also maintained in
the form of registers by the transport company. The ten barrels of chemical
described as orthoxylene which was seized by DGCEI were booked in the name of
M/s Kalyan Chemicals. This confirms the modus of misdeclaration of the nature of
the goods and also of booking the consignment in the name of frontcompanies.

(c)

In the case of Inter City Cargo Movers, Shri S.S. Abrar, Proprietor, in his statement
dt.28.07.2005 said that they were clearing the material from the consignor’s
godown only. However, Shri Abrar has negated his own statement during the cross
examination although there was no specific retraction by him before the cross
examination.

(d)

Private books of accounts maintained by the employees of the appellant contained
references to the consignment notes, quantities and actual quality/grade of the
goods and the realisation actually done. In some cases, the books contained entries
other than those transported by the above two transporters viz., M/s SRMT and M/s
Inter City Cargo Movers. These entries were explained by the authors of the books
in their statements under section 14 of the Central Excise Act. The two authors who
made the entries were Shri V. Srinivas Mahesh, Marketing Representative of the
appellant and Shri V.B.S. Durga Prasad, Sales Executive of the appellant. Shri Srinivas
Mahesh was not cross examined. Shri Durga Prasad reaffirmed his original
statement during the crossexamination.

(e)

Corroborative evidence taken in the form of statements by the buyers asfollows:

i.

Statement dt.18.07.2005 of Shri T. Kalyana Sundaram, Managing Director of M/s
Veena Paints,Madurai.

ii.

Statements dt.21.10.2003 and 31.12.2003 of Shri V. Veera Raghavan, Proprietor
of M/s Vee Kay Jay Paints & Chemicals, Chennai.

iii.

Statement dt.21.10.2003 of Shri N. Nagarajan, Proprietor, M/s Balaji
Enterprises,Chennai.

iv.

Statement dt.21.10.2003 of Shri R. Radha Krishnan, Proprietor of M/s Star
Paints,Chennai.

v.

Statement of Shri M. Mohan, working in M/s Sujatha Paints, Chennai given
on22.10.2003.

vi.

Statement of Shri R. Karthick (Alias R. Daniel Karthick), Proprietor of M/s Raja
Colour Tech, Chennai recorded on 03.08.2004.

vii.

Statement dt.29.08.2005 of Shri K. Nagaraj, Partner of M/s Nirma Paints &
Chemicals,Bellary.

viii.

Statements of Smt. S. Shanthi, W/o P. Sekar (late), Proprietrix of M/s Vivek
Paints, Erode recorded on 14.07.2005 and 25.08.2005.
All but two of the above eight were cross examined. During the denovo
proceedings when the above were cross examined, all the above purchasers
have held that they purchased only resin from M/s HRPL, the appellant
under proper invoices thus supporting the assessee’s case. They have not,
however, retracted their earlier statements made under section 14.

(f)

Evidence of sale proceeds flowing back to the appellant by way of cash/DD was
discovered during investigation. The counterfoils of deposit slips pertaining to
deposits of cash and cheques into savings bank account of Shri V. Srinivas Mahesh,
Marketing Representative with Canara Bank were recovered. Some of the DD
application counterfoils showed that DDs were obtained favouring the appellant and
M/s Priya Chemicals. The amounts collected from customers in cash as well as in
cheques were deposited into accounts of Shri V. Srinivas Mahesh and further the
DDs were obtained against cash from the said accounts. Shri V.Srinivas Mahesh
dt.21.10.2003 said that three different accounts were maintained by him as per instructions
of Shri Sama Rajasekhar to avoid tracing; he had purchased DDs out of sale proceeds
collected by him under different names including the name of the assessee/appellant and
the DDs were sent by courier along with the covering letter; that he sent an amount of
Rs.70,00,000/- in this manner.

12.

The assertion of the learned counsel for the appellant before us is that the entire case is

based on assumptions and presumptions and does not hold water. The only physical evidence
which the officers have collected were some barrels of Chemicals which the transporter M/s
SRMT booked in the name of M/s Kalyan Chemicals and which w ere described as orthoxylene
which on testing proved to be resin. These barrels are not related to them. All documents
showed that they pertain to M/s Kalyan Chemicals. Therefore, clearance of these barrels
cannot be attributed tothem.

13.

He would argue that although the seizure was with respect to these barrels, the case

was made out to be much larger and this case was built on the basis of statements of 18
persons and several relied upon documents. Of the 18 persons, 6 were not examined/cross
examined by the adjudicating authority even during the denovo proceedings and hence their
statements cannot be relied upon. As far as the remaining 12 are concerned, the alleged buyers
of the goods, whose statements were relied upon, have negated their statements during the
cross examination and affirmed that they only purchased resin from the assessee/appellant
under the cover of proper documents and made payments accordingly. Thus, their statements
do not support the contention of the department that goods were cleared in the name of M/s
Kalyan Chemicals, M/s Prasad Chemicals etc., describing the goods as orthoxylene, xylene etc.,
while the actual goods were resins manufactured by the assessee/appellant clandestinely and
sold to them. The department could not also establish that the goods were indeed
manufactured by the appellant/assessee. The department also could not establish that the
money has flown back to the assessee. With regard to the above 6 specific pieces of evidence
on which the department’s case is built up, he would argue as follows:
i.

The samples of the chemicals drawn from the seized barrels do not pertain to them as
has been always maintained by them from date of seizure.

ii.

The statement of Shri V. Durga Prasad, Booking clerk of M/s SRMT Ltd (transporter) was
relied upon by the department to assert that the goods were indeed collected from the
assessee/appellant. Shri V. Durga Prasad was not examined under section 9D or cross
examined during the proceedings and therefore, his statement cannot be relied upon.
Once the statement of Shri V. Durga Prasad is not relied upon, nothing survives against
the assessee as far as the seized barrels are concerned.

iii.

The statement of Shri S.S. Abrar, Proprietor of M/s Inter City Cargo Movers, another
transporter was relied upon by the revenue in which he said that he was collecting
material from the assessee/appellant although the bills were issued in the name of M/s
Kalyan Chemicals. It is true that Shri S.S. Abrar has not retracted his statement on his
own. However, when he was examined/cross examined during the denovo proceedings,
he negated his own statement and affirmed that he was only collecting materials from
the consignor’s godown. In view of section 9D of the Central Excise Act, his statement
having been negated by Shri S.S. Abrar, this evidence also does notstand.

iv.

The alleged private books of accounts maintained by employees/ agents of the
assessee/appellant was the fourth piece of evidence relied upon by the revenue. These
were maintained by Shri V. Srinivas Mahesh, Marketing Representative, who gave his
statement on 21.10.2003, 03.12.2003 & 24.12.2003. Shri V. Srinivas Mahesh was not
cross examined and therefore, in terms of section 9D his statement is not relevant and
cannot be considered in these proceedings. Shri V.B.S. Durga Prasad, Sales executive
has stood by his earlier statement that he is an employee of the assessee/appellant and
that he opened a unit in the name of M/s Prasad Chemicals on instructions of Shri S.
Rajasekhar within the factory of the assessee only. The firm was run in his name from
the same premises as the assessee and it does not have any independent business. Only

documents are signed in the name of Prasad Chemicals. Similarly, Shri Kalyana
Chakravarthy, another employee of the assessee has confirmed that Kalyan Chemicals was
a unit opened in his name and he was actually only an employee of the assessee and only
papers are drawn in the name of M/s Kalyan Chemicals. Both Shri Kalyana Chakravarthy and
Shri V.B.S. Durga Prasad have affirmed their statements during the cross examination. Learned
counsel would submit that these statements, per se, would not be sufficient to assert that M/s
Kalyan Chemicals and M/s Prasad Chemicals are fictitious firms created as front for assessee. He
would submit that separate VAT registrations have been obtained for each of these companies
and have been filing returnsalso.
v.

The statements of the buyers taken by the revenue as evidence are no longer relevant
because of the buyers who have been cross examined have negated their statements
made before theofficers.

vi.

As far as the evidence in the forms of sale proceedings flowing back to the assessee by
way of cash/DD are concerned, he would submit that these allegations are based on the
statement of Shri V. Srinivas Mahesh who was not crossexamined.

14.

In view of the above, he would urge that there is no evidence, whatsoever, adduced by

the revenue in the case and the entire case has been built on assumptions and presumptions.
Consequently, the case needs to be dismissed and impugned order needs to be set aside and
their appeal needs to be allowed with consequentialrelief.
15.

Per contra, learned Departmental Representative (DR) supports the impugned order. At

the outset, he would argue that in case of clandestine removal it will be impossible to have
records with mathematical precision. If everything has been recorded in the books of accounts
then the clearance will not be clandestine at all. Such cases must necessarily take into account
various pieces of evidence which come to light during investigations such as the private
records, cash flow details, statements of various persons concerned, etc. He would submit that
case started on the basis of specific intelligence. The barrels of the chemicals seized at the
transporter M/s SRMT Ltd was just the beginning of the case. The barrels were marked in the
name of M/s Kalyan Chemicals and were said to contain orthoxylene but had the resin instead.
The person who booked the consignments, Shri V. Durga Prasad,agent of M/s SRMT Ltd was
questioned and he confirmed that the goods were received from the appellant’s place. Subsequent
investigation showed that there were three dummy firms viz., M/s Kalyan Chemicals, M/s Prasad
Chemicals and M/s Priya Chemicals while the goods were all being cleared by the assessee/appellant.
The other companies were mere dummy firms. Two of these were opened in the premises of the
assessee by their own employees. The so called owners of M/s Kalyan Chemicals and M/s Prasad
Chemicals were actually the employees of the assessee. When examined, they have confirmed that they
are only employees and they have affirmed this position during the cross examination made by the
assessee’s own advocate. Thus, there cannot be any doubt that these are dummy firms. The third
company M/s Priya Chemicals was opened in the name of the wife of the owner of the assessee firm
which was also a dummyfirm.

16.

Statements were also records from other transporters such as Shri S.S. Abrar of M/s Inter City
Cargo Movers. Statements of the buyers of the chemicals who were mainly the paint manufacturers
were also recorded. None of these people have retracted their statements. The buyers as well as Shri

S.S. Abrar have negated their statements during the cross examination which was conducted after
several years. The learned adjudicating authority has correctly held that such negation during cross
examination without having retracted their statements made several years ago cannot be accepted and
their original statements must be relied upon. Therefore, it must be held that appellant has cleared
goods clandestinely in the name of three dummy firms.

17.

He would further submit that not only has the clearance of goods been established but

the flow back of money has also been established by producing evidence of cash deposits and
DDs being made in the favour of the assessee. In view of the above, he would submit that the
case is fully established and the impugned order is correct and balanced and needs to be
upheld and the appeals may berejected.
18.

We have considered arguments of both sides and perused the records. At the outset,

we observe that the evidentiary value of any statement made before the Central Excise officer
under section 14 of Central Excise Act is subject to fulfilment of procedure under section 9D of
the Act. This is a statutory provision in the Act itself and has been interpreted as such by the
Hon’ble High Court of Punjab & Haryana in the case of Jindal Drugs Pvt Ltd (supra). Therefore, the
statement of six persons who could not be cross examined are not relevant for the present proceedings
and only the statements of 12 persons who have been cross examined are relevant. Of the persons who
have been cross examined, we find that Shri Kalyana Chakravarthy and Shri V.B.S. Durga Prasad have
stood their ground and affirmed their original statements made before the Central Excise officers. Shri
Kalyana Chakravarthy worked as clerk/typist in the assessee’s firm and has opened another company in
the name of M/s Kalyan Chemicals. He confirmed when cross examined by the assessee’s counsel that it
was a dummy firm created at the behest of Shri Sama Rajasekhar, Managing Director of the appellant
firm and no manufacturing activity takes place there and only papers are made in the name of M/s
Kalyan Chemicals for the goods actually cleared by the assessee. Similarly, Shri V.B.S. Durga Prasad,
Sales executive has also confirmed that M/s Prasad Chemicals was dummy firm opened by him at the
behest of his employer Shri Sama Rajasekhar, through which only bills are raised while the actual goods
are cleared by the assessee. All the buyers of the paints have however retracted their original
statements and affirmed that they were buying only from assessee/appellant under the cover of proper
invoices and paying for the goods.

19.

Thus, we find, as far as the present case is concerned, the alleged buyers of the

clandestinely removed goods have negated their own statements when cross examined before
the adjudicating authority. Without such examination/cross examination before the
adjudicating authority their statements are not relevant and cannot be relied upon. The
learned adjudicating authority has observed that although they negated their statements, s uch
negation is only an afterthought as they have not retracted their statements before. We find
that the admissibility of the statements itself depends upon the examination/ cross
examination of the person making the statement under section 9D. If the statement has been
negated during such cross examination, the evidentiary value of such statement is in doubt.
Similarly, the statement of Shri S.S. Abrar, Proprietor of M/s Inter City Cargo Movers also has
been negated by him during the cross examination. Thus, the evidence, as far as the
transportation of the goods alleged to be clandestinely manufactured and removed as well as
their sale to the prospective buyers has not been established to a reasonable degree of

certainty in this case. As far as the manufacture and clearance are concerned, the alleged
owners of M/s Kalyan Chemicals and M/s Prasad Chemicals have confirmed that they have set
up dummy units at the behest of Shri Sama Rajasekhar, Managing Director of the assessee only
to make paper entries. They have affirmed this position during the cross examination by the
assessee’s advocate. The assessee’s advocate could not establish during the cross examination
that their statements were false.
20.

As far as the flow back of cash is concerned, we find that there is some evidence of the

accounts being opened and cash being deposited and counterfoils of DDs present but we find it
not sufficient to establish with a reasonable degree of certainty that the money has flown back
to the assessee.
21.

To sum up, in this factual matrix, we find asfollows:

a) The fact that M/s Kalyan Chemicals and M/s Prasad Chemicals were dummy firms has
been established by the revenue and it has not been countered effectively by
theassessee.
b) The evidence regarding transportation of goods alleged to be clandestinely
manufactured and removed and their sale to the buyers have not been established as
both the transporters and the buyers have all negated their statements during cross
examination before the adjudicating authority. In terms of section 9D the statements
are only admissible if the persons were examined before the adjudicating authority.
Thus, the evidential value of the original statement is in doubt.
c) As far as the alleged flow back of money is concerned, we do find that there is some
evidence regarding cash deposits and counterfoils of DDs but we do not find this
sufficient to establish a flow back of money to the assessee.
22.

We are aware that the case under Central Excise Act is civil case and preponderance of

probabilities is the level of evidence required and not proof beyond reasonable doubt. We are
also fully conscious of the fact that in case of clandestine removals there cannot be a 100%
accurate point to point correlation with mathematical precision. If such accounts are
maintained then it will no longer be clandestine removal. However, in this factual matrix where
the evidence is based on statements and all but two of which have, during cross examination,
reneged on the original statements and thus negatived their value in terms of section 9D, we
find that the revenue could not establish the case based on the preponderance of probabilities
and statements which are admissible in terms of section 9D that the assessee/appellant has
clandestinely removed goods without payingCentral Excise duties.

23.

In view of the above, we find that the impugned order needs to be set aside and we

doso.
24.

The appeals are allowed and the impugned order is set aside with consequential relief,

ifany.
(Pronounced in the open courton

)

(separate order)
(ANIL CHOUDHARY) MEMBER
(JUDICIAL)

(P. VENKATA SUBBA RAO) MEMBER
(TECHNICAL)

ANIL CHOUDHARY:
I have the benefit of going through the order recorded by learned brother
Shri P. V. Subba Rao, Member (Technical) but I am unable to agree with the
same. I hereby record my separate order as follows:-

Revenue had intelligence of evasion of duty by the appellant company
and accordingly parallel search was organised in the premises of the appellant
and also in the premises of some of the suppliers as well as buyers of finished
goods, as well as transporters. Search was also conducted at the residential
premises of employees
/ sales agent. From all these places incriminating documents were seized and
the concerned persons admitted to the removal of excisable goods clandestinely
by the appellant, which is morefully discussed in the following paragraphs.

25.

The Managing Director - Shri S. Rajsekhar of M/s Harika on being confronted

with the documents and statements of other connected person(s), admitted
clandestine removal in his statement recorded on 22.10.2003 and also on other dates.
He categorically admitted that he was clearing part of his finished goods in the name
of M/s Kalyan Chemicals, a trading concern the proprietor of which was Shri N. Kalyan
Chakraworty (employee). The plot where the trading premises of M/s Kalyan
Chemicals was situated is owned by Managing Director Shri S. Rajsekhar. Shri N.
Kalyan Chakraworty was working as a Typist in M/s Harika Resins who admitted in his
statements that M/s Kalyan Chemicals has been set up at the behest of Shri S.
Rajsekhar. Further, he categorically admitted that his duty included typing, correspondence,
maintaining various records and other things in HRPL. He also looked after the work of M/s
Priya Chemicals, the other firm owned by Mrs. M. Varalaxmi w/o Shri S. Rajsekhar, the
Managing Director. He further admitted that he has signed various documents like bank
account opening forms, cheque books, bills, sales tax registration application, etc. etc. on the
instruction of Shri S. Rajsekhar. He did not know the details of the business and was signing on
the dotted line, as being instructed by Shri S. Rajsekhar. He categorically stated that he has
nothing to do with the amount deposited in the bank account No. 1142 and 1248 with Global
Trust Bank, Vijayawada. He also stated that the cheque book and passbooks were kept with
Shri S. Rajsekhar only. He also identified various bills issued in the name of M/s Kalyan

Chemical and corresponding slips written by him at the instruction of Shri S. Rajsekhar. He
also categorically stated that the bills of M/s Kalyan Chemicals were used to cover the finished
goods clandestinely removed by M/s HRPL to various customers. Such bills were prepared,
showing the bills for sale of orthoxylene, M.T.O. or castor oil etc., which are actually the raw
material for manufacture of resin. He further stated that the purchasers made payment of the
actual value, as per the slips annexed to the bills, either by cash or demand draft through the
employees/ agent of M/s HRPL situated at Chennai or were deposited in the account held in
Global Trust Bank in his name or in the name of other employees. On being questioned by
Revenue as to the non accountable of the sale transaction, dispatched through the
transporter SRMT or ICCM in his books, he replied that sale bills and sale tax return of M/s
Kalyan Chemicals were also prepared as per the instruction of Shri S. Rajsekhar and he did not
know any details, etc. Further, purchase invoices in the name of M/s Kalyan Chemicals were
also arranged by Shri S. Rajsekhar. He also stated that he has done all these activities on the
instruction of his employer - Shri S. Rajsekhar to save his job, without any other consideration.

26.

Shri Kalyan Chakraworty was cross examined on 08.12.2010, and he stood by

his earlier statement given during investigation. He also filed written submission being
reply to the show cause notice, wherein he also reiterated the facts

as

aforementioned and affirmed his statement.
27.

Further, ten barrels of goods described as orthozylene were seized by the

Revenue from the godown of transporter – SRMT at Chennai, consignor - M/s Kalyan
Chemicals. On the test being done of the samples drawn, the goods were found to be
‘resin’ and not ‘orthozylene’. M/s Kalyan Chemicals has not purchased resin nor have
the manufacturing facility to manufacture resin. Thus, evidently the ten barrels of
resin were despatched clandestinely by M/s HRPL, in the name of M/s Kalyan
Chemicals misdeclared as orthozylene to evade payment ofduty.
28.

Similarly, appellant has created another proprietorship concern in the name of

style of M/s Prasad Chemicals, Prop. Shri C.S. Durga Prasad, an employee –
Accountant, working for HRPL and M/s Priya Chemicals. Under similar modus operandi
finished goods of M/s HRPL has been cleared through M/s PrasadChemicals.

29.

Further, from the documents seized, simultaneous despatch on the same date

was found to the same buyer, wherein some part of despatch was accounted as
despatch by M/s HRPL and some despatch was shown in the name of either M/s
Kalyan Chemicals or M/s Prasad Chemicals under misdeclaration. Even the LR nos. was
found to be consecutive. Further, the transporters have also affirmed that they were
lifting the goods from the premises of M/s HRPL, partly consigned by M/s HRPL and
partly (purportedly) consigned by M/s Kalyan Chemicals or M/s Prasad Chemicals. The
transporters categorically stated that they had ignored the anomaly in view of their
businessinterest.
30.

Shri Durga Prasad, agent of M/s SRMT, Vijayawada (transporter), in his

statement dated 19.08.2004 stated that they use to go with lorry for pick up to the
premises of M/s HRPL, for booking of resin barrels. He use to deal with Shri S.
Rajsekhar for getting the transport orders for M/s HRPL and its sister concern M/s
Priya Chemicals. On being questioned as to the booking made by them in the name of
M/s Kalyan Chemicals he stated that he did not know where M/s Kalyan Chemicals
were actually located or to whom it belongs. He categorically stated that the bills in
the name of M/s Kalyan Chemicals were actually for covering the barrels which were
loaded at M/s HRPL factory, as required by Shri S. Rajsekhar. He also stated that the
staff of M/s HRPL used to give the bills in the name of M/s Kalyan Chemicals also,
which were signed by M. Kalyan Chakraworty, a Clerk of HRPL.
31.

Usually the number of barrels despatched by HRPL, which were loaded at the

same time from its factory, were spilt by issue of separate invoices by HRPL and M/s
Kalyan or M/s Prasad Chemicals. As per instructions, he took two or more sets of LRs
for booking. Such LRs usually had continuous or consecutive sl. Numbers. He further
pointed out that the LR numbers were available on the bills and the LRs were
prepared by him, both for M/s HRPL and M/s Kalyan Chemicals. He also identified and
explained the contents of the ‘outward register’ maintained by M/s SRMT and
identified the pages /entries made by him and other staff. On being queried as to the
name of M/s Prasad Chemicals, appearing in the outward register of M/s SRMT (till
June, 2001), Shri Durga Prasad explained that prior to giving bills of M/s Kalyan
Chemicals, M/s HRPL use to give the bills under the name of M/s Prasad Chemicals in

the same/ similar manner as in the name of M/s Kalyan Chemicals. He also stated that
the address of M/s Prasad Chemicals is indicated as Kabela area, Vijayawada, but the
goods were actually loaded and booked for transport at M/s HRPL factoryonly.
31.

The aforementioned facts are further corroborated from letter dated

15.10.2003 written by M/s Kalyan Chemicals on its letterhead to M/s SRMT, with
regard to claim for damage of goods suffered during transit. As per the letter, the
consignments were booked in the name of M/s Kalyan Chemicals vide LR Nos.
1218202 and 1218203 both dated 04.09.2003 and consigned to parties at Chennai
were stated to be paints/ resin and the value of damaged or leaked
quantitywasrequiredtobesettled@Rs.49/-perkg. Further, as evident from M/s SRMT
booking register and also from the copy of LR, these two consignments were originally booked
by describing the goods as orthozylene with value at Rs. 10/- per kg. Thus, this fact also
corroborates the clandestine despatch of resin (finished goods) by M/s HRPL by resorting to
misdeclaration and under the invoice of M/s KalyanChemicals.

32.

Similar dispatches in the name of M/s Kalyan Chemicals was also found

through another transporter – Inter cities Cargo Movers, Vijayawada (ICCM in short).
From the consignment notes found and recovered from the premises of ICCM, it was
found that these bookings under the name of M/s Kalyan Chemicals were made from
May, 2003 onwards while in the earlier period certain booking of M/s HRPL were
available. Evidently in the consignment note No. 8114 dated 01.05.2003 pertaining to
the first booking in the name of M/s Kalyan Chemicals by ICCM, the consignor name
column was written as ‘M/s Kalyan Chemicals, Vijayawada c/o Harika’. The goods
were usually indicated as ‘alkyd resin’ and the values reflected in the LR was about Rs.
10/- perkg.
33.

The Proprietor of ICCM Shri S.S. Abrar in his statement dated 28.07.2005

stated that they were transporting for M/s HRPL being resin in barrels to Chennai
through railway. He further stated - regarding consignments of M/s Kalyan Chemicals,
these were also brought by the staff of M/s HRPL for transport to Chennai. Shri Abrar
identified LRs and they were indicative of M/s Harika in the consignor name, was
written to identify the party in case of any need.He

reiterated that the barrels covered under the bills of M/s Kalyan Chemicals
were brought by M/s HRPL staff only.
34.

Revenue also searched Room No. 20 at ShivkasiNadar Mansion at Chennai

which was taken on rent by Shri V. B. Durga Prasad, Sales Executive of M/s HRPL who
looked after the sales, collection of sales proceeds by visit to the outstation
customer(s) at Chennai and other places. Certain documents were found and
recovered which included ‘Executive Diary -2003’ containing handwritten entries. The
entries contained details of payment receipt/ collection from different parties, party
name, outstanding balance and noting etc. Diary appears to be maintained in regular
course

of

business

showing

particulars

of

(a)

party

name/

short

name(b)amultidigitSl.No.followedby(c)anencirclednumber
(d) coded description of goods, (e) quantity in number of barrels and weight per
barrel, and (f) rates/ price per kg. On verification, the aforementioned particulars at
(a) to (e) were found to match with the details of consignee name, LR No., the
quantity in barrels and total weight respectively of the consignment booked for
transport from Vijayawada in the name of M/s Kalyan Chemicals also corroborated
with record of the transporter. The dates of entry in the diary by and large correlated
to the date on which the consignments were booked for transport at Vijayawada (as
per the transporter records), or were either of immediately preceding or following
dates. While the description and value as per the available transport record of the
consignment

were

those

of

zylene/MTOetc.havingvalueapproximatelyRs.10/-perkg.,the

orthozylene

/

particulars denoted at Sl. No. (d) and (f) as mentioned above pertain to the
actual description of the goods as resin of different variety as indicated in short
or code form, as RML, RMD, etc. having value/ price in the range of Rs. 50
perkg.
The following representative examples found in the Diary would
illustrate the above deductions:(a)

In

page

of

the

date

of

24th

March,

2003

–

two

handwritten entries read asfollows:
(i)
Raja Paints (C), 5 RMD >951413 – 5- RMD 5 x 190 @49
– PAID
(ii)

Bhagwan Paints (C), 951414 – 5 RMD – 5 x 190 @ 49 – PAID

The above date (24 march, 2003), party-names and the numbers 951413
and 951414 were correlatable to the date, consignee –names and LR Numbers
in the SRMT’s booking Registers, pertaining to the consignments booked under
the name ‘Kalyan Chemicals’, consisting of 5 barrels in each consignment,
which also tallied with the quantity indicted in the entry as above. The
indication ‘C’ was apparently a reference to ‘Chennai’, where the party was
located as also used in other instances. However, for booking the transport, the
goods were declared as ‘Orthoxylene’ with the price at Rs. 10/- per kg., while in
actuality, the goods were Resin i.e., RMD (Rosinated Medium

DCO

(Dehydrated Castor Oil-based) Alkyd Resin of value at Rs. 49/- per kg., as
depicted in the above entry.

(b)

Similarly, in the page dated 17th March, 2003 of the said Diary, the

following handwritten entry wasavailable:

Vivek,Erode

- 951202 -10

RMD (LAV) - 9@48
MM

-1 @50

These particulars were correlatable to a consignment booked under LR
No. 951202 of SRMT, Vijayawada, the consignor – name being Kalyan
Chemicals, of 10 barrels declared to be containing ‘Orthoxylene’. However, as
the above entry shows, the goods actually consisted of 9 barrels of Alkyd Resins
indicated as RMD-LAV plus one barrel consisting of Malleic Resin denoted as
‘MM’ beneath these entries and the total value was arrived at as Rs.91,580/against which the payment of Rs. 49,580/- was deducted and the balance
indicated as Rs. 42,000/- (which was also indicated as subsequently paid on
04.06.03). The details of payment of Rs. 49,580/- were also written with details
of the Demand Draft number and date, etc.
35.

Thus, the aforementioned Executive Diary - 2003 was found to be a privately

maintained record, showing the actual description and value of resin that were
supplied to various parties under the fictitious bills of M/s Kalyan Chemicals during the
period from January, 2003 to October, 2003. Further, in respect of various
consignments/ parties, the datewise detail of payment receipt were also found
available in this diary, and the noting ‘PAID’ was written against the specific
consignmentwiseentries. This diary contained

despatches made both in the name of M/s Kalyan Chemicals as well as M/s
HRPL. It was also found that certain despatches by M/s HRPL purportedly as
trading despatches, example - vide invoice No. T-364 dated 18.01.2003
showing sale of MTO 950 kg. in five barrels @
16.70 per ltr., valued Rs. 16,500/- booked to M/s Durga Coating, Bangalore
through SRMT vide LR No. 767607. This transaction in the said diary was
recorded on dated 18.01.2003 as –Durga Coating LR No. 767607 (5) and RMD
@ Rs. 45/-. Similarly other trading invoices of M/s HRPL for purportedly sale
of MTO were corelatable to the entries in the diary wherein the actual
description and value recorded shows the goods were actuallyresin.
36.

Further, small diaries ‘Dolphin’, ‘Vajawat’ ledgers were recovered vide

Mahazar Sl. No. 2 and 3 maintained as pocket ledger containing partywise account for
the period January, 2003 onwards. Such parties accounts were maintained containing
name or short name of the party such as ‘Master’ for ‘Master Paints, Chennai’,
‘Archana’ for ‘Archana Colour coatings, Chennai’ etc.. Each such account contained
datewise particulars and amounts posted accordingly as debit and credit and also the
balance after each transaction/ entry. The particulars of debit included description of
the goods i.e. resin –RML/RMD /RDCO/ Soya etc. followed by a number in brackets
such as (2) or (5) etc. The particulars of credit amount were indicated as ‘by chq’ or
‘cash’ also with cheque /DD number. On verification the date and particulars
pertaining to the debit in the party’s account, matched with the date, description and
the party name as recorded in the Executive Diary-2003. While the number in bracket
match with the quantity in terms of number of barrels, and these were further corelatable to
the particulars of the consignment transported through SRMT or ICCM. Most of the entries in
the private ledger /diary were corelatable to the consignment transported through SRMT or
ICCM in terms of date, party name, quantity and also the actual description of the
consignment transported under the bill of M/s Kalyan Chemicals. The amounts written in
partywise account in the private ledger were found to be expressed in code, as was evident
from comparison with the value arrived at from the entries in the Executive Diary-2003 (i.e.
rate per kg. and total quantity in kgs.). For example, the figures 389.50 were written in ledger
to denote Rs.38,950/-. For illustration, in folioNo.

30 of pocket ledger vide Mahazar Sl. No. 2 pertaining to the party ‘BHARANI’,
such entry dated 09.06.2003 is RMD 5 barrels x 190kg.-

475.00. But, in page for 09.06.2003 in the Executive Diary-2003, the supply of
5 barrels of 190 kg. each of RMD @ Rs.50/- is equal to Rs.47,500/- supplied
vide LR No. 1144296 to BHARANI was mentioned. Similarly, in folio 50 of the
pocket ledger against ten barrels @ Rs. 49/- per kg. was mentioned. Thus, the
debit apparently pertains to the value of supplies and credit for the payments
received against thesupplies.
37.

The record recovered vide Mahazar Sl. No. 4 was a small notebook containing

various notings including date wise details of expenses apparently incurred by Shri V.
B. Durga Prasad in the course of his duty and also certain notings showing the actual
description, quantity and value/ rate of certain consignments, which was on
verification, pertained to those cleared under the bills of M/s Kalyan Chemicals.

38.

Further, various loose sheet slips including computer printed partywise

account – statement of M/s HRPL, letters/ correspondence of M/s HRPL, M/s Priya
Chemicals etc. were found and recovered and placed in a file at Sl. No. 5 in the
Mahazar. The following documents in the said file were found to be ofsignificance:(a)

Pages 19, 25 to 31, 145, 381 to 385 of the said file Sl. No. 5 consisting of

the LRs of SRMT/ ICCM pertaining to consignments booked under the name
Kalyan Chemicals to various parties at Chennai, bills No. 1/98 of Kalyan
Chemicals (corresponding to the LR dated 04.08.03 of ICCM) and No. 2/11
dated 20.08.03 and a letter on the letterhead of Kalyan Chemicals dated
04.08.03, addressed to Check-post authorities requesting clearance, in the
absence of Way-bills. The said letter contained the signature of M. Kalyan, as
proprietor of ‘Kalyan Chemicals’. The said name and signature were identical
to those appearing in a letter on the letterhead of HRPL containing C-Form
reminder dated 30.07.2003, signed by ‘M. Kalyan’ as Manager, HRPL, available
at page 327 of the samefile.
(b)

Pages279to283,319,321,323,351,365&411ofthe

said file Sl. No. 5 were handwritten statements (including fax- copies and
originals at page 351, 411) showing the details of Resin’ consignments
supplied during June and July, 2003 to various parties. The particulars
of each consignment in these statements include date, party-name, LR
number, transport name, the actual description/ coded name of the
Resin, quantity in no. of barrels, price per kg. etc. On verification, the
particulars of consignments in these statements were found to be
corelatable to those booked under the name of Kalyan Chemicals,
wherever transported through SRMT and ICCM,

except the description of goods (indicated as Xylene/ Orthoxylene, etc.
in SRMT’s LRs) and the values.
(c)

Page 257 of the above said file Sl. No. 5 was a small slip dated 26.07.03

bearing handwritten particulars as “RMD- 10X190 kgs. @ 46/- to Star Paints,
Chennai through SRMT (Door delivery)”, which on verification, apparently
showed the actual description (and price) of the consignment booked with
SRMT under the name of Kalyan Chemicals vide LR No. 1171077 to M/s Star
Paints, Chennai on 26.07.03, however with goods described as‘orthozylene’.
(d)

Page 371 of the above said file consists of a handwritten statement of

party-wise outstanding amounts, showing certain remarks, additions and
adjustments from different parties’ amounts. The caption on the page
‘Mahesh book and boss book’ appeared to be self-indicative that the details
pertained to a reconciliation between the amounts reflected in the privately
maintained ledger of Sri V. Srinivas Mahesh, the employee of HRPL at Chennai
and the amounts as per the ‘boss-book’ an obvious reference to Sri Sama
Rajasekhar, M.D. ofHRPL.
(e)

More importantly, page 299 of the above said file was a printed List of

products i.e. Resins manufactured by HRPL (with the printed company name
and address). In this sheet, prices were handwritten against many items and in
addition notings/ remarks were written as the prices being effective from 1 st
August, 2002 and also that the rates are including CST. The said handwriting
was identical to that appearing in the small slips (showing the actual
description and price/ rates), as also the other privately maintained documents
including those showing the consignment-wise details of the actual description
and values corelatable to the bills of KalyanChemicals.
It thus appeared that the above documents pertained to and
showedtheactualsalesofResinbyHRPL,(includingthosemade

under the bills of Kalyan Chemicals, with mis-declared description), collections
made against the same from various parties and other related details, which
were apparently recorded by Sri V.B. Durga Prasad in the course of his day-today activities as Sales Executive of HRPL. The particulars in the above pages,
sheets, etc. were found to be identical or matching with the entries in the
Executive Diary- 2003 vide Mahazar Sl. No. 1 and the ledgers, vide Mahazar Sl.
No. 2 & 3 detailed above, and thus, the later records appeared to be maintained
as a regular/ consolidated record of the transactions and basing on the entries
noted down in loose sheets, slips,etc.
The aforementioned details and record were identified and explained by
Shri V. B. Durga Prasad in his statement under Section 14 of the Act.
39.

One Shri V. Srinivas Mahesh was the Marketing representative of the HRPL at

Chennai from 1997 till about June, 2003. In the course of search at his residence,
certain privately maintained account notebooks and other documents were found.
These were similar to those recovered from the room of Shri V. B. Durga Prasad and
discussed hereinabove relating to the period 2000-2001 to 2002- 2003. In the pocket /
small ledger notebooks recovered vide Mahazar Sl. No. 4 and 5, the accounts were
maintained in the name / short name such as ‘Master’ for ‘Master Paints’, Chennai,
‘Archana’ for ‘Archana Colour Coatings’, Chennai etc. These accounts contained details
of debit and credit and the balance amount after each transaction/ entry in similar
fashion, as in the small diary recovered from Shri V.B. Durga Prasad. On finding the
correlation between the entries in these private ledgers and the consignment booked under
the name of M/s Kalyan Chemicals, M/s Prasad Chemical and M/s Priya Chemical etc. has
been tabulated in Annexure D-1 to the show cause notice.

40.

The other records / documents recovered from the residence of Shri V. Srinivas

Mahesh include – made up file No. 1 containing various documents as party’s account
– statements, correspondence, etc. pertaining to HRPL and M/s Priya Chemicals. Sheet
64 and 65 of the file consist of Bill No. 1/65 dated 20.06.2003 of M/s Kalyan
Chemicals, Vijayawada showing supply of goods declared as orthoxylene ten barrels x
190 kg. @ Rs. 10/- per kg. total value Rs. 19,000/- (including CST) to M/s Ranga Paints,
Chennai vide LR No. 1009160 of SRMT for door delivery. Sheet 66 is the small slip,

stapled to sheet No. 64 and 65 containing handwritten details as follows:20.06.2003: Ranga Paints, Chennai, RML (LAV)- 10x 190 kg. @ 49/-;
SRMT – Door delivery.

Thus, from the matching of the particulars and date, consignee, quantity
and transporter’s name in the bill and LR with the small slip, it is apparent that
the goods supplied were resins (EML-LAV denoting Resonated Medium
Linseed Resin with Low Acid Value) at a price of Rs. 49/- per kg., while the
corresponding bill was issued showing supply of orthozylene @ Rs. 10/- perkg.
41.

Similarly, sheet No. 57 to 62 consist of set of LR of SRMT, Vijayawada and

corresponding small handwritten slip confirming supply of Resin @ Rs. 50/- or Rs. 51/whereas as per the invoice of M/s Kalyan Chemicals and in LR the description was orthozylene
@ Rs. 10/- per kg.

Sheet No. 53 and 54 of the file consist of photocopy of various cheques
received during June and July, 2003 all payable to M. Kalyan Chakraworty.
Further, counterfoils of bank deposit slips and demand draft application forms
were also found as mentioned in Sl. No. 8 to the Mahazar.
42.

The counterfoils of deposit slips found pertaining to deposit of cheque and

cash into the saving account No. 2273, 1834 and 2034 of Shri V.S. Mahesh with Canara
Bank at Chennai. The pay in slips also indicated the source of receipt mentioned on
the reverse side such as ‘Master’, ‘Ranga’, ‘VKJ’ etc. pertaining to the parties to whom
resin were supplied. Further, from the copy of demand draft application, it was found
that these are obtained in favour of firms like Oswal Traders, Oilchem India etc. and
also in the name of employees of HRPL at Vijayawada namely Shri C. Durga Prasad,
Shri M. K. Chakraworty, Shri V. Durga Prasad, Shri T. Sharma, Saroj Rani etc., Copy of
counterfoil at page 44 showing demand draft for Rs. 46,859/- was obtained on
17.01.2001 out of Rs.47,090/- received from Sujatha Paints. The entry in the ledger
book vide Mahazar Sl. No. 5 maintained by Shri V. S. Mahesh, on verification was
found to be to the date, party name and amount as appearing on the bank deposit /
demand draft application counterfoil. Similarly, folio No. 69 of ledger vide Mahazar Sl.
No. 5 seized from V.S. Mahesh relates to Surya Chemicals containing details of receipt
of cashamounting to

Rs. 14,785/- on 04.04.2002. On comparing the same bill entry and report of
Shri V.S. Mahesh dated 04.04.2002 available at sheet No. 389 and 391 of made
up file seized from the room of Shri V. Durga Prasad, it is evident that Rs.
14,790/- was collected in cash by Shri
V.S. Mahesh from Surya Chemicals on 04.04.2002.
Thus, HRPL was receiving the flowback i.e. cash/ cheque for clandestine
removal through Shri V.S. Mahesh, cheque received were encashed in the
personal account of Shri V.S. Mahesh and further demand draft were obtained
against cash or transfer from the account as narrated hereinabove.
43.

Further, Shri V.S. Mahesh, the Marketing Representative of HRPL in his

statement recorded with the department on various dates under Section 14 has
identified the documents and admitted the same as being maintained in the normal
course of business at the instance of Shri S. Rajsekhar. He further admitted that he has
been employee of HRPL from 1997 till June, 2003 stationed at Chennai and his duty
included contracting buyers of resin manufactured by HRPL, procuring orders,
forwarding the same to HRPL, receiving the LR and collecting the sale proceeds from
the buyers. Normally he communicated the orders for sale to Shri S. Rajsekhar over
phone and raisin was despatched generally by door delivery through SRMT,
Vijayawada. That after dispatch of resinShri
S. Rajsekhar used to send the third copy of the LR alongwith a chit and bill of
Kalyan Chemicals or Prasad Chemicals or Priya Chemicals. That the chit
contained details of the buyers name, description of goods, quantity and actual
rateat which theres in was supplied.
That the set of documents i.e. LR, chit and bill was received by courier and were
handed over by him to the respective buyers, who in turn issued a chit being an
acknowledgement of receipt of goods and in these chits also the actual rate,
quantity and total value of the goods were indicated. That on due date of
payment, he contacted the buyers and collected the amount as per the chit and
returned the chit issued by the buyer on receipt of the full value/ amount. He
also identified that sheet No. 57 and 66 of the made up file No. 1 recovered from
his residence where some of the chits and LRs received from HRPL for resin
supplied through SRMT. He further identified sheet No. 30 of the message

received by him from HRPL informing the despatch of ten barrels of resin
through ICCM to VKJ Paints, Chennai. He further affirmed that in this manner
demand draft totalling about Rs. 70.04 lakhs were purchased by him out of sale
proceeds of clandestine removal. He further identified and explained that the
entry of the reverse side of pay in slips denotes from whom the sale proceeds
were received and the name of such buyers and the amount realised. He further
admitted that

the private records were maintained as per the instruction of

Shri S. Rajsekharin order to closely monitor the outstanding amount from the
various customers. Shri V. Mahesh also identified the documents recovered
from the room of Shri V. Durga Prasad which were in his handwriting, such as
collection – daily report, partywise account, amountetc.
44.

The

department

also

obtained

copy

of

account

statement

from

CanaraBank,ChennairelatingtosavingaccountNos.2273,1834 and 2034 opened and
operated by Shri V. S. Mahesh. Account statement of account No. 2273 showed
various deposits of relatively larger amount during the period 2001-02, also from
which amounts were drawn in cash or demand draft obtained. These deposits
correlated to the sale proceeds collected from the parties as per the entries in
privately maintained ledger by Mahesh. The total amounts thus deposited in the bank
account of Shri V. Mahesh amounted to Rs. 39.04 lakhs. The said practice of collecting
the flow back or amount of clandestinely removed goods is also evident from the
bank account in Global Trust Bank in the names of employees of HRPL, namely Shri V.
B. Durga Prasad, C.S. Durga Prasad and M. Kalyan Chakraworty. The said practice is
evident from the following documents found and recovered.
Page 21 of the made-up file No. 77/1, recovered from the factory of HRPL
during the search on 21.10.03 was a type-written sheet/ letter, unsigned, but
bearing the rubber-stamp impression of HRPL. The contents of this documents
were as follows: “Dear Mahesh, Today, we opened Current Account Premium at
Global Trust Bank Ltd., in the name and style of M. KalyanaChakrawarthy A/c
No. 29011 01142. Today onwards, you deposit all the ‘without funds’ in the
above account. Also we are going to close V. Durga Prasad A/c. So please do the
necessary actionimmdtly”.
45.

On requisition, Global Trust Bank, Vijayawada furnished the copies of the

Account- Statements of the above said accounts alongwith copies of the AccountOpening forms and related documents.

The relevant details as per these documents, are

as follows:

Name
S/Shri
Ch.
Siva
Durga Prasad
V.
Durga
Prasad
M.
Kalyana
Chakravarthy
M.
KalyanaC
hakravarthy

Account Number

Period operated

29000 - 18190

October, 2001 to
March, 2002
July,
2002
to
May, 2003
March, 2003 to
October, 2003
October, 2003 to
November, 2003

29011 -01075
29011- 01142
29011-01248

Total
amounts
deposited
Rs. 27.54 lakhs
(excl. Transfers)
Rs. 62.64 lakhs

Rs.

1.1
crores
approx.

For the above accounts, the introduction for the account opening in the
name of V. Durga Prasad was given by Ch. S. Durga Prasad (who held the
account operated in the immediately preceding period), while in respect of Shri
M. Kalyan Chakraworty account, the introduction was given by Sri V. Durga
Prasad. The telephone numbers given (namely 414124) in the Account-Opening
forms for accounts in the names of S/Sri Ch. Siva Durga Prasad and V. Durga
Prasad was the factory-telephone number of HRPL. The amounts deposited
into each of the above accounts, were relatable to the payment/ realisation
details available in the privately maintained ledgers/ records of Shri Srinivas
Mahesh and Sri V. Durga Prasad, as detailed above and also the DDs/ deposits
remitted by Sri Srinivas Mahesh / Sri Durga Prasad, as evident from the
documents seized from their respective residential premises. Apart from this,
amounts pertaining to deposits/ remittances made at other places such as
Bangalore, Trichy, Madurai, Nagapattinam etc. and also those at Chennai Kilpauk (in the period not covered in the above records), were also found to be
credited into the aboveaccounts. The

withdrawals/ debits in these accounts were broadly in the form of (i) cash/
ATM withdrawals, (ii) Demand drafts obtained payable at Mumbai, Hyderabad
etc., and (iii) cheques issued in the names of different parties.
46.

Shri S. Rajsekhar, the Managing Director of M/s HRPL in his statement dated

22.10.2003 inter alia admitted that the bills of M/s Kalyan Chemicals were used for
covering the transport of resin clandestinely cleared by M/s HRPL. He also submitted
certain records of M/s Kalyan Chemicals which included sale - bill books and other
files containing purchase documents, vouchers, sales tax return, etc. On scrutiny of
the records, it was observed that the sales reflected in the sale bill of M/s Kalyan
Chemicals were mostly for castor oil cleared to various parties located in and around
Vijayawada within the State. Thus, none of the sale/ consignment booked for
transport through SRMT and ICCM were accounted for in this record. All the
aforementioned records were found handwritten by Shri Kalyan Chakraworty.
Significantly, the vouchers for rent payment by M/s Kalyan Chemicals were in the
signature of the rent recipient, identified as Shri S. Rajsekhar, the Managing Director
of Harika. As regards similar records of M/s Prasad Chemical, Shri S. Rajsekhar vide his
letter dated 10.08.2004 specified that the records of M/s Prasad Chemicals as well as
those of M/s Kalyan Chemicals for the earlier period were destroyed and hence not
available. Shri S. Rajsekhar further confirmed that Plot No. R.S. 409/2 which was the
address of M/s Prasad Chemicals belongs to him and the address of
M/sKalyanChemicalsD.No.25-52/1,KabelaRoadwasaroomina

corner of the plot which was used by the Watchman who stayed there and rared
cattle. He also identified and admitted the rent receipts of M/s Kalyan
Chemicals as issued by him. He also affirmed that all the letters in the name of
M/s Kalyan Chemicals were delivered at HRPL factory (locatednearby).
47.

Thus, it is evident that M/s Prasad Chemicals and M/s Kalyan Chemicals were

created and registered with the Sales Tax Authority in the name of employees of HRPL
to clandestinely purchase raw materials for HRPL and also clandestine clearance of the
finished goods of HRPL for the purpose of evading Central Excise duty and other taxes.
Further, bank accounts were opened in the name of the said employees namely Shri
M. Kalyan Chakraworty, V. B. Durga Prasad, C. S. Durga Prasad etc. to facilitate the
receipt of flow back of money for the clandestinely cleared finished products. The
transaction of large amounts reflected in these bank accounts, hereinabove
mentioned, is abnormal and unexplained in respect of status of these individuals who
are the employees of M/s HRPL at meagre salary. Further, these employees in their
statements have admitted that these accounts were opened and operated at the
instance of Shri S.Rajsekhar.
48.

Shri M. Kalyan Chakraworty - employee of M/s HRPL, in his statement dated

09.08.2004 stated that he had joined M/s HRPL sometime in the year 2000 as a Typistcum-Clerk and his duty included typing, correspondence, maintaining various records
of M/s HRPL,M/s Priya Chemicals and some other firms belonging to Shri S. Rajsekhar.
On being questioned regarding the large amounts regularly transacted in the two
bank accounts with Global Trust Bank, Vijayawada, he stated that the said two
accounts were opened at the instruction of Shri S. Rajsekhar and he had nothing to do
with the amount deposited in or paid from the said account(s). He had signed on the
account opening form and other form / enclosures and given his certificates, etc. He
had also signed the cheques, withdrawal/ deposit slips as and when asked by Shri S.
Rajsekhar. That the cheque books and passbooks to these accounts were kept by Shri
S. Rajsekhar. He further identified various bills of M/s Kalyan Chemicals with the
corresponding slips, forming part of the seized records as written and prepared by him
on the instructions of Shri S. Rajsekhar. He further stated that as instructed by Shri S.
Rajsekhar, he used to prepare the bills of M/s Kalyan Chemicals and these were used

to cover the transport of resin manufactured by M/s HRPL to various customers
showing the goods as orthozylene/ MTO/ Castor oil etc. The copy of the LR alongwith
the slip showing the actual description, quantity and rate (prepared by him mostly),
were sent to the party or M/s HRPL’s representative. He further stated that the buyers
made the payment as per the value indicated in the slip either by cash or demand
draft, and further admitted that these amounts were deposited in the account held in
Global Trust Bank in his name or in the name of other employees. That the demand
drafts were also obtained favouring certain raw material suppliers from the said
account. He also stated that all the records of M/s Kalyan Chemicals like sales bills,
sales tax return etc. were also prepared as instructed by Shri S. Rajsekhar, and he did
not know anything or any details. Heal so stated that the purchase invoices for M/s
Kalyan Chemicals were also arranged by Shri S. Rajsekhar and he did not know the manner of
disposal of the purchases. Further, he categorically stated that he has done all activities in the
name of M/s Kalyan Chemicals on the instruction of Shri S. Rajsekhar, being the employee and
have not received any additional consideration for thesame.

49.

Shri V. B. Durga Prasad, Sales Executive of M/s HRPL in his statement dated

09.08.2004 deposed, that in connection with his duty he used to visit Chennai and
other places frequently for procuring orders and collection of payment from the
customers. That the amount(s) collected were deposited in the account of M/s HRPL
and also in the account of Shri M. Kalyan ChakrawortyinGlobal Trust Bank, and
sometimes the customer deposited the payments directly in the accounts as per the
instructions of Shri S. Rajsekhar. He used to note down the details of despatches of
resin and collection of payment. He had taken a room on rent in Shivkasi Nadar
Mansion, Chennai for his stay. He also identified the Executive Diary -2003 recovered
from his room at Chennai, containing the datewise details of despatch of resin from
M/s HRPL for the period January, 2003 to 17.10.2003. He also explained the contents
therein including the abbreviation(s) used for description of the resin, and admitted
that the same was maintained by him. He also identified the small diary recovered
vide sl. No. 2 as maintained by him, containing the details of resin supplied from M/s
HRPL to the customers (both accounted & clandestine), and the balance of payment
due from them. Heal so identified the other ledger book recovered vide Sl. No. 3,
wherein entries were mostly written by Shri V. S. Mahesh the former Sales Executive of M/s

HRPL and explained the contents therein. He also explained the contents as queried in respect
of various pages in the made up File No. 5 including the details of actual description and value
of resin supplied from M/s HRPL to various customers and the collections/ realisation against
such supplies. He also admitted that bank account No. 29011 - 01075 with Global Trust Bank,
Vijayawada in his name was opened at the instance of Shri S. Rajsekhar who operated the said
account till its closure in May, 2003. The said account was used to deposit the unaccounted
money realised out of the unaccounted / clandestinely sale of resin, under the bills of M/s
Kalyan Chemicals. He has no personal interest in the transactions in the said account as the
same was operated as per the direction of Shri S. Rajsekhar. He had signed blank cheque
books and handed over the same to Shri S. Rajsekhar. He further identified and explained the
documents at pages 3 and 7 in the made up File No. 6 showing details of payment(s)
deposited in the account of M/s HRPL and Shri M. Kalyan Chakraworty denoted in code as –
HK and KC respectively and such entries were written byhim.

50.

Shri C. S. Durga Prasad, Accountant of M/s HRPL in his statement dated

09.08.2004 and 29.07.2005 inter alia stated that the firms M/s Kalyan Chemicals and
M/s Prasad Chemicals were created at the instance of Shri S. Rajsekhar to cover up the
clandestine clearance of M/s HRPL. He was working as Accountant of M/s HRPL and
also handled the work of M/s Priya Chemicals and some other firms belonging to Shri
S. Rajsekhar and his relatives. He further admitted that he created the proprietorship
concern M/s Prasad Chemicals at the instance of Shri S. Rajsekhar, obtained the Sales
Tax registration, opened the bank account, signed the blank cheques and everything
at the instance of Shri S. Rajsekhar. He has no personal interest in M/s Prasad
Chemicals or in the bank account No. 29000 -18190 opened in Global Trust Bank,
Vijayawada. He further affirmed that the said account was used for depositing the
unaccounted amounts (flow back) from the sale of resin removed clandestinely by M/s
HRPL under the invoices of M/s Prasad Chemicals or M/s Kalyan Chemicals. He also
stated that he has not received any additional consideration in this matter.
51.

In the course of enquiry made with M/s Oilchem India, they admitted that they

have supplied raw materials to M/s HRPL as well as M/s Prasad Chemicals on receipt
of payment by way of demand draft.
52.

Further, the clandestine purchase of raw materials by M/s HRPL, is also

established from several payments made from the aforementioned bank accounts of

Shri V. B. DurgaPrasad and Shri
M. Kalyan Chakraworty during the year 2002-2003 in the name of Shri K.
Rajeswar Rao and Shri K. Rajnikant. These payments aggregate to about Rs. 32
lakhs which were mainly credited in the name of these two persons in their
bank account held with Global Trust Bank at Hyderabad. The copy of the
account statement obtained by Revenue from Global Trust Bank, Hyderabad
with respect to the said accounts being No. 1111011-4983 and 1111011- 7088,
shows receipt of money in the said accounts from the employees of M/s HRPL
namely Shri V. B. Durga Prasad and Shri M. Kalyan Chakraworty. In the
account opening forms of these two accounts Phone No. 24557077 appeared
which belongs to ‘M/s Sandhya Trading Company’ who are brokers in oils,
oilseeds etc and find mention also in certain acknowledged courier receipts
available in made up File No. 77/2, recovered from the factory of M/s HRPL. In
his statement recorded under Section 14, Shri K. Prabhuraj, Prop. M/s Sandhya
Trading Co., on perusing the bank documents, confirmed that Shri K.
Rajeshwar Rao and Shri K. Rajnikant were his two sons and the amount
credited in their account in Global Trust Bank were received from M/s HRPL
towards payment of supplies of castor oil, soya oil and cotton oil etc. which
were arranged by him. He also stated that as per request of Shri S. Rajsekhar
the supplies were arranged by him on commission, without any bills. He also
confirmed that the payment for such clandestine supplies to M/s HRPL were
received by him in the bank account of his sons, as aforementioned. He further
stated that the documents of the transactions with M/s HRPL were not
available with him as he has periodically destroyed on completion of
thetransaction.
53.

Further, several buyers of the clandestinely removed goods by M/s HRPL, like

M/s Balaji Enterprises, Chennai through its Prop. N. Natarajan have admitted to
received resin from M/s HRPL under the invoices of M/s Prasad Chemicals/ M/s Priya
Chemicals etc. He further stated that demand drafts were taken in the name of the
firm as per the invoice and the difference amount was collected in cashby

Shri S. Mahesh of M/s HRPL or deposited by his employee in the bank account
in the name of Shri Kalyan Chakraworty. He also identified the entries in Diary
No. 3 pertaining to the payment made by him on various dates to HRPL,
including those through Shri S. Mahesh, particularly for procurement of 30
barrels during 2003 for which no bills were issued and he had scored out the
entries, as HRPL clandestine confirmed the receipt of amount in cash. He also
accepted the clandestine transactions recorded in the resumed private records
vide Mahazar from V. S. Mahesh and V. B. Durga Prasad.
54.

Similar confirmation was made by other buyers of clandestinely removed

goods namely - M/s Sujatha Paints, Chennai through its Partner Shri M. Mohan, by
M/s Vee Kay Jay Paints & Chemicals, Chennai through its prop. V. Veeraraghavan, M/s
Star Paints, Chennai through its Prop. Shri R. Radhakrishnan, M/s Raja Paints, Chennai
through its Prop. R. Karthikeyanetc.
55.

From the aforementioned documentary facts which were revealed in the

course of investigation and enquiry, I find that the statements of various persons are
supported by documentary evidence. Such documentary evidence have been
admitted by the concerned employees of M/s HRPL and also admitted by Shri S.
Rajsekhar, the Managing Director of M/s HRPL. Both clandestine purchases of raw
materials, clandestine removal of finished goods, evidence of transport, flow back of
sale proceeds of the clandestinely removed goods have been established. I further
hold that retraction of the statements by some of the persons at the later stage as
well as non appearance of some of the witness in the adjudication proceedings, is of
hardly any consequence in view of the overwhelming documentary evidence
discussed hereinabove. Revenue in this matter has established the full cycle of the
clandestine activity, which is normally not easy to establish. In this view of the matter,
the appeals are fit to be dismissed.
56.

Accordingly, I uphold the impugned order-in-original and dismiss both the

appeals filed by the appellant company and its Managing Director Shri S.Rajsekhar.

Pant

(Anil Choudhary)
Member (Judicial)

DIFFERENCE OF OPINION:
In view of the difference of opinion, the following questions arise for
consideration by learned third Member:1.

There is lack of sufficient evidence, as evidence being the statement of some

of the persons given in the course of investigation is not reliable, as such persons have
not stood by their earlier statement at the time of cross examination or not appeared
for cross-examination, as held by learned Member(Technical)
Or
The statements of the persons recorded at the time of investigation is based or
co-relatable with documentary evidence. Such documentary evidence having
not been denied, the denial of clandestinely removed goods in crossexamination is of no avail to the appellant and such evidence is reliable for the
purpose of adjudication as held by Member(Judicial).
2.

The case of Revenue is not proved on the principle of preponderance of

probability and accordingly the appeals are fit to be allowed as held by learned
Member(Technical)
Or
In view of the documentary evidence brought on record in the course of
investigation and duly supported by oral evidence of several persons and also
supported by some of the key persons involved in the transaction, including in
the course of cross-examination, the allegation of Revenue is established and
accordingly the appeals are fit to be dismissed as held by Member (Judicial).
The Registry is directed to put up the appeal record before the Hon’ble
President for nomination of learned third Member to consider the aforementioned
questions and difference of opinion, for his opinion.
(Pronounced in the open court on 18.11.2020)

(AnilChoudhary)
Member(Judicial)

(P. VenkatasubbaRao)
Member(Technical)
Pant

INTERIM ORDER No. I/8-9/2021
Per Ms. SulekhaBeevi C.S.

57.

I have gone through the orders recorded by brother Member

(Judicial) as well brother Member (Technical). Since the facts and evidence
have already been narrated in detail in both the orders, I do not think it
necessary to repeat the same in this order. Brother Member (Technical)
after his finding of facts in para 21, has reached the conclusion that the
Revenue could not establish the case based on preponderance of
probabilities and statements. He thus set aside the impugned order
allowing the appeals. On the contrary, brother Member (Judicial) after
considering the evidence has held that there is enough evidence apart from
the statements recorded and therefore held against the appellant by
dismissing theappeals.

58.

The questions referred to me are based on the above discussions and

conclusions made by both the Members.
59.

The appellant company had Central Excise registration both as

‘manufacture’ and ‘dealer’ and was clearing goods by paying duty at
concessional rate availing SSI exemption. The gist of the allegations in the Show
Cause Notice is that appellant company manufactured resins more than the
quantity accounted by them and cleared such goods clandestinely under
fictitious bills issued in the name of ‘Kalyan Chemicals’ and ‘Prasad Chemicals’.
On perusal of paragraph 21 of theorder

recorded by brother Member (Technical), it is recorded that the Revenue
has been able to establish that M/s. Kalyan Chemicals and Prasad
Chemicals are dummy firms of the appellant- company. However, in subclause (b) of this paragraph, it is concluded by him that there is no
evidence for transportation of clandestinely manufactured goods for sale
to the buyers. It is his view that the transporter and buyers have all
negated their statements during cross-examination and therefore original
statement recorded cannot be relied. So also with the allegation of flow
back of money in sub-clause (c) of the said paragraph, Member
(Technical) has concluded that there is some evidence regarding cash
deposits and counterfoils of demand drafts but it is not sufficient to
establish flow back of money to the appellant. Whereas, after explaining
the evidence in the case, Member (Judicial) in paragraph 55 held that
there is sufficient evidence for clandestine purchase of raw materials,
clandestine removal of finished goods, evidence of transports and flow
back of sale proceedings of clandestinely cleared goods. He is also of the
view that the retraction to the statement by some of the persons at a later
stage as well as non-appearance of some of the witnesses in the
proceedings is of no consequence in view of the voluminous
documentaryevidence.
60.

At the outset, it has to be stated that there is consensus by both

Members on the fact that M/s. Kalyan Chemicalsand

M/s. Prasad Chemicals are dummy firms floated by the appellant
company. Simultaneous searches were conducted by the officers of DRI
in the factory premises of the appellant (HRPL), Shri V. Srinivas Mahesh
and Shri V.B.S. Durga Prasad and certain other premises on 21.10.2003.
During the course of search conducted in the premises of transporter
M/s. SRMT Ltd. Chennai, 10 barrels of resin were found of which
invoices were raised in the name of M/s. Kalyan Chemicals and the goods
were described / declared as ‘Orthozylene’ at a price of Rs.10/- per kg.
These barrels were seized under mahazarand samples were drawn for
chemical analysis. The Chemical Examiner’s report revealed that the
barrels contain ‘resin’ and not ‘orthozylene’ as declared. This fact of
seizure of the goods belonging to M/s. Kalyan Chemicals and misdescription of goods would sufficiently establish the allegation that the
appellant company was clearing finished product (resin) in the guise of
other products on lesser value through their dummy unit in order to
evade excise duty. The link of transportation is clear as the goods were
seized at the premises of the transporter M/s. SRMT. The register
recovered from this transporter also reveals various instances where
goods have been lifted in the name of Kalyan Chemicals and Prasad
Chemicals. Para 6.2 and 6.3 and 7.4 of Show Cause Notice dated
31.10.2005 explains this in detail. Further, the proprietor of M/s. Kalyan
Chemicals is Mr. Kalyan Chakravarthy who is a clerk cum typist of
appellant-company. It is also revealed from evidence that this unit M/s.
Kalyan Chemicals was functioning within the premises of appellantcompany.
61.

M/s. Kalyan Chemicals was started only in 2001. Prior to June 2001, the

other firm Prasad Chemicals was started by the appellant. The proprietor of
Prasad Chemicals is Shri Siva Durga Prasad who is an employee of HRPL and
Priya Chemicals. This is another alleged dummy unit floated by appellant
company of which Ms. Varalakshmi, wife of M.D. of appellant company is the

proprietor. In a court document relating to Priya Chemicals, Shri S. Durga
Prasad is shown as accountant of Priya Chemicals. In their statements recorded
by the officers,they have stated that M/s. Kalyan Chemicals and M/s. Prasad
Chemicals were started by them on the instructions of SamaRajasekhar,
Managing Director of the appellant-company. The relevant portion of the crossexamination of ShriKalyanChankravarthy and Siva Durga Prasad done on
8.12.2010 is asunder:RECORD OF CROSS-EXAMINATION
Shri S. Venkatachalam, Learned Advocate posed questions to
M. Kalyan Chakravarthy, Dr. No. 21-10-2, 2nd Floor, Lakshmi Nilayam
beside of Dwaraka Nag Apartment, Sri Nagar, 3rd Line, SN Puram,
Vijayawada – 11.
Ques.)

Advocate: Please explain your nature ofBusiness?

Ans.)
M. Kalyan Chakravarthy: Replied that I was joined in
2000 as clerk-cum-typist at M/s. HarikaResins

1) Ques.) Advocate: Did you start a unit in the name of M/s. KalyanChemicals?
Ans.)
M. Kalyan Chakravarthy: Replied that Yes, as per
instructions of Shri Raja Sekhar,MD.
2) Ques.)

Advocate: Did you do your business? Ans.)

M. Kalyan Chakravarthy:No
3) Ques.) Advocate: Did M/s. Harika Resins remove resins withoutinvoice?
Ans.)

M. Kalyan Chakravarthy:No

4) Ques.) Advocate: Did you file Sale Tax Returns and Income Tax Returns
during that period for M/s. Kalyan Chemicals?
Ans.)
M. Kalyan Chakravarthy: The Auditor was looking after all
those and M/s. Prasad Chemicals and M/s. Kalyan Chemicals are sister
concerns of M/s. HarikaResins.”
RECORD OF CROSS-EXAMINATION
Shri S. Venkatachalam, Learned Advocate posed questions to Ch. Siva
Durga Prasad, Dr. No. 24-14-4, Durgapuram, Vijayawada – 3.
Ques.)

Advocate: Please explain your nature ofBusiness?

Ans.)
Ch. Siva Durga Prasad: Replied that I was only employee
in M/s. Harika Resins till2005.
2) Ques.) Advocate: Did you start a unit by name M/s. Prasad Chemicals?
Ans.)
Ch. Siva Durga Prasad: Replied that Yes, under the
instructions of Shri Raja Sekhar,MD.
3) Ques.) Advocate: Did you file Sale Tax Returns and Income Tax Returns
during thatperiod?
Ans.)
Ch. Siva Durga Prasad: The auditor may file as, the unit is
group of companies of M/s. HarikaResins.”

62.

It is seen that the proprietor of both these units are employees of the appellant-company

and also that these units were dealing on goods similar to the goods manufactured by the appellantcompany. When it is established that these are dummy units operated by employees of the appellant,the

strong inference that can be drawn is that these dummy units were used
by the appellant-company for clandestine removal of finished goods so as
to evade payment of excise duty. The appellant company was availing SSI
exemption and the aggregate turnover was suppressed by clearance of
goods through these dummy units.
63.

With regard to the evidence of the transportation, as mentioned earlier,

during the search, 10 barrels were seized from premises of M/s. SRMT Ltd.,
Chennai which is also a transporter for appellant company. The fact that the
goods in the bills seized at the premises of transporter were declared as
‘orthozylene’ instead of ‘resin’ and also as these bills were raised in the name
of M/s. Kalyan Chemicals would prove the clandestine clearance of goods. The
other transporter Inter City Cargo Movers (ICCM) has not filed any reply
clarifying their position as noted by the adjudicating authority in para 115 of
Order in Original. Though it is seen that Shri S.S. Abrar, Proprietor of ICCM in his
statement dated 28.7.2005 stated that they were carrying goods from the
consignors’godown only, he negated his own statement during crossexamination. Without any pleadings in the form of filing a reply to the Show
Cause Notice, such statements during cross-examination cannot be of any help
to the appellant. Statements were recorded from various buyers also. Out of
these 8 witnesses, 6 buyers were cross-examined in the denovo
adjudication proceedings. All of them stated in cross-examination that
they purchased only resin from appellant-company under proper
invoices. Though such statements may be against their earlier statements
recorded under section 14 of Central Excise Act, 1944, the same has to be
examined and appreciated on the background of other evidences
produced andproved.
64.

The learned Member (Technical) has concluded that indeed there is

some evidence for flow back of money and that this is not sufficient evidence to
establish flow back of sales proceeds from clandestine clearances. Documents

in the nature of counterfoils of deposit slips pertaining to deposits by cash and
cheques into the savings bank account of Shri V. Srinivas Mahesh, who is an
employee of the company were recovered. Some of the counterfoils issued for
demand drafts were obtained favouring the appellant and M/s. Priya
Chemicals. The proceedings relating to M/s. Priya Chemicals have been
completely dropped. The amount collected as cash as well as chequesfrom
customers were deposited in the personal savings bank account of ShriV.
Srinivas Mahesh. In his statement dated 21.10.2003, V. Srinivas Mahesh has
stated that three different accounts in Canara Bank were maintained by him as
per instructions of Shri Sama Rajasekhar. Savings accounts were also opened in
the name of Shri Kalyan Chakravarthy, Shri Siva Durga Prasad and Sri V. Durga
Prasad. The amounts deposited in these accounts were relatable to the
payment / realization details in the private books maintained by ShriSrinivas
Mahesh and V. Durga Prasad. It is also revealed that appellant company
indulged in tactics to cover up the purchase of raw materials to avoid detection
of clandestine clearance. They adopted the practice by which buyers of finished
products obtained demand drafts directly favouring the raw material suppliers
/ agents and these amounts would be payment made indirectly to appellant
company towards clandestine supply of resin / finished product.The notebook
maintained by Shri V. Srinivas Mahesh and also the notebook maintained by
Shri V.B.S. Durga Prasad indicates various instances of clandestine clearance of
resin. From the totality of the facts and evidences, I am of the view that the
department has succeeded in establishing the allegation of clandestine
clearance of finished products by appellants by raising fictitious invoices bills in
the nameof dummyunits.
65.

The two types of standards of proof applied in proceedings are ‘proof

beyond reasonable doubt’ and ‘proof of preponderance of probability. The
appreciation of evidence in either of these types of standards of proof differs
depending on the facts involved. In a serious case such as evasion of duty by

fraud, the degree of appreciation of evidence has to be higher than in a case of
allegation of mere delay in paym ent of duty though in both cases the evidence
has to be appreciated on the preponderance of probability.
66.

In adjudication proceedings, there may be factors established in favour

of appellant and some in favour of Revenue. The established factors will lead or
indicate whether the unestablished factors are probable or not. Needless to say
that the conclusion has to be drawn on established facts and probable facts and
not on presumption of facts. In grave cases of forgery, fraud, conspiracy etc.
seldom direct evidence would be available. In a case of fraud there is always an
intention to hide / delete / eliminate or cover up the acts of fraud. Such
violations of law go undetected for a long period by tactful ways of hiding,
deleting or covering up the fraud. For the same reason, the process of
investigation and collecting evidence also become humongous and challenging.
This would equally apply to the requirement to prove and establish such
evidence in court. While applying the standard of proof of preponderance of
probability, in the present case though some of the witnesses have negated
their original statements in the cross- examination, the statement
ofShriKalyanChakravarthy, ShriDuraga Prasad, the misdeclaration of the goods
seized from the premises of transporter SRMT, Chennai, discrepancies/
reconciliations in accountsmaintained by V. SrinivasMahesh and others would
sufficiently prove the allegations raised in the Show Cause Notice.
67.

In para 100 of the Order in Original, the adjudicating authority has

discussed the defect of non-supply of relied upon documents. Even without
considering the evidence of such documents there is enough evidence to
establish the case put forth by department. The role of the Managing Director
in such activity is alsoclear.
68.

In the result, I agree with the findings of Member (Judicial) and hold that

the appeals have to be dismissed.

SulekhaBeevi C.S.)
Member (Judicial)

Rex
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Excise Appeal No.79508 of 2018
(Arising out of Order-in-Appeal No.294/BOL-CE/2018-19 dated 12.10.2018 passed by
Commissioner(Appeals) of Central Goods & Services Tax & Central Excise, Siliguri.)

M/s. Jai Balaji Industries Limited (Unit-I) (G1, Mangalpur Industrial Estate, Baktarnagar, Ranigunj,
Burdwan-713321.)

…Appellant
VERSUS

Commissioner of CGST & CX, Bolpur Commissionerate

…..Respondent
(NanoorChandidas Road, Sian, Bolpur, Distt. Birbhum, West Bengal.)

APPEARANCE
Shri S.Mohapatra, General Manager (Taxation) for the Appellant (s) Shri
A.Roy, Authorized Representative for the Respondent (s)
CORAM: HON’BLE SHRI P.K.CHOUDHARY, MEMBER(JUDICIAL)

FINAL ORDER NO. 75657/2020
DATEOFHEARING
: 9 December 2020
DATE OF DECISION : 9 December2020

P.K.CHOUDHARY :
Heard both sides through video conferencing and perused the appeal
records.
2.

I find that the Order-in-Original dated 20.09.2017 was received by the appellant

on 10.10.2017 and the due date for filing the appeal before the First Appellate Authority
was on or before 10.12.2017. The appeal was filed by the appellant only on 15.01.2018
i.e. much beyond the statutory period of 60(sixty) days and also condonable period of
30(thirty) days as provided under section 35(1) of the Central Excise Act, 1944. Since the
appeal was filed beyond the condonable period,

the learned Commissioner(Appeals) had no option, but to reject the appeal before
him.
3.

In view of the decision of the Hon’ble Supreme Court in the case of Singh

Enterprises Vs. Commissioner of Central Excise, Jamshedpur [2008 (221) E.L.T. 163
(S.C.)], wherein it has been held that the Tribunal being a creation of statute is not
competent enough to condone the delay beyond the condonable period, accordingly,
the appeal is dismissed on the aboveterms.
(Dictated and pronounced in the open Court.)

SD/
(P.K.CHOUDHARY)
MEMBER (JUDICIAL)
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Excise Appeal No.75596 of 2014
(Arising out of Order-in-Original No.CCE/SHILLONG NO.02/2014 dated 28.02.2014 passed by
Commissioner of Central Excise, Shillong.)

M/s. Meghalaya Cast & Alloys PrivateLimited
(Harlibagan, Byrnihat, Ri-Bhoi Dist., Meghalaya.)

VERSUS

…Appellant

Commissioner of Central Excise & Service Tax, Shillong
…..Respondent
(M.G.Road, Morellow Compound,
Shillong-793001, Meghalaya.)

APPEARANCE
Shri Devraj Sahu, Advocate for the Appellant (s)
Shri S.S.Chattopadhyay, Authorized Representative for the Respondent (s)
CORAM: HON’BLE SHRI P.K.CHOUDHARY, MEMBER(JUDICIAL)
HON’BLE SHRI RAJU,MEMBER(TECHNICAL)

FINAL ORDER NO.75674/2021
DATEOFHEARING: 28 July 2021
DATE OFDECISION:
09 November2021

P.K.CHOUDHARY :

The instant appeal filed by the assessee, M/s. Meghalaya Cast & Alloys Pvt
Ltd, is being taken up for disposal pursuant to the remand directions passed by
the Hon’ble Meghalaya High Court vide Order dated 26.03.2019.
2.

Briefly stated, the facts of the case are that the appellant assessee was availing

the benefit of Notification no. 32/99-CE dated 08.07.1999, as was applicable to eligible
units in the north eastern region, by virtue of which the duty paid in cash would be
eligible for refund. The appellant was issued a Show Cause Notice dated 08.08.2013 (SCN)
alleging incorrect valuation of final products cleared to related parties during the period April
2000 to March 2012. The said SCN was adjudicated by the learned Commissioner, Central Excise,
Shillong, vide Order dated 28.02.2014 whereby the duty amount alongwith interest was
confirmed and penalty imposed for not valuing the final products under Rule 8 read with Rule 9
of the Central Excise Valuation Rules, i.e. cost plus 10%, as was relevant during the
materialperiod.

In the appeal filed by the assessee, the Tribunal vide final order No. 75602/2018 dated
22.03.2018 upheld the duty demand by holding that the appellant assessee did not
comply with the requirement of Central Excise Valuation Rules, 2000. The Tribunal,
however, held that no penalty was imposable inasmuch as the appellant would be
entitled to refund of the duty discharged by them in terms of the aforesaid
exemptionnotification.
Being aggrieved with the aforesaid order of the Tribunal, the Revenue carried the
matter in appeal before the Hon’ble Meghalaya High Court. The Hon’ble High Court
noted that a notification bearing No. 17/2008-CE dated 27.03.2008 was issued to amend
the notification No. 32/99 (Supra) whereby the cash refund was restricted in the manner
stated therein and therefore, the question of penalty could not be merely decided by
assuming that the assessee would be entitled to complete refund. Allowing the appeal
of the Revenue, the High Court passed the followingorder:“5. The question of total revenue neutrality in terms of the Notification
No. 32/99-C.E., dated 8-7-1999 was eclipsed by the notification dated 273-2008 whereunder duty refund has been reduced. Though the question
as to whether notification dated 27-3-2008 will survive or not but as on
date, it is in force

therefore, on such basis complete revenue neutrality is not available.
6. Complete revenue neutrality is linked with the question of imposition of
penalty in the context of the intention of a party to evadeduty.
7. Section 11AC(1)(a) of the Central Excise Act, 1944 (hereinafter referred to as
the Act) envisages that intent to evade payment of duty attracts imposition of
penalty. The words with intent to evade payment of duty as employed in subsection (1)(a) of the Act assumes significance. It is clear that the duty is
chargeable but it is 100% refundable, the question of intention to evade payment
of duty pales into insignificance. But where the duty charged is not 100%
refundable, then any act of concealment, misstatement or suppression of facts
will give rise to the intention to evade payment ofduty.
8. Learned CESTAT has not looked into the above circumstances, more
particularly, notification dated 27-3-2008 and in the same context, it appears
that CESTAT has opined that the respondent were entitled to get refund of the tax
discharged by them, as a result whereof, imposition of penalty has been set
aside.
9. When Learned Counsel for the respondent was confronted with the said
position, he did not oppose remand of the case for fresh consideration by CESTAT
rightly so because order of CESTAT for the stated reasons is not sustainable, same
is set aside. The case is remanded back to CESTAT for deciding the appealafresh.
10. Copy of this order be sent to CESTAT forinformation.
11. Appeal succeeds shall stand disposed of asabove.”

3.

Shri D. Sahu, learned Advocate, appeared for the assessee and Shri

S.S.Chattopadhyay, learned Authorized Representative appeared for Revenue.
4.
5.

Heard both sides through video conferencing and perused the appealrecords.
We find that the limited issue to be decided at this stage in the instant appeal is

whether the assesseeis liable to penalty under Section 11AC of the Central Excise Act in
the absence of entitlement of complete refund as has been observed by the Hon’ble
High Court. The portion of the order dated 22.03.2018 passed by this Tribunal whereby
duty demand has been confirmed has not been further challenged by the assessee and
therefore the same has attained finality. Though assessee has made submissions in the
present remand proceedings in their attempt to contest the entire portion of the
adjudication order, including the duty demand, we are not inclined to entertain the
challenge sought to be made on valuation aspects, for the reason that the same cannot
be re-opened when no appeal was admittedly filed by the assessee. The challenge to the
previous order dated 22.03.2008 of the Tribunal was limited to setting aside of penalty,
which was the only grievance of the Revenue in their appeal before the Hon’ble High
Court.
6.

On perusal of the case records, we find that the assesseehas not valued the

goods in compliance with the Valuation Rules. The appellant has contended that they
have cleared the goods on the basis of prevailing market prices. However, no evidence
has been produced to substantiate their claim of having cleared the goods to the related
parties on prevailing market prices. Moreover, in the adjudication proceedings, they
have not disputed that manner of computation adopted by the Central Excise
Department to arrive at the value as per the Rules, as appearing in page No. 26 to 40 of
the appeal PaperBook

which forms part of the SCN. No effort was ever made to show that the prices
charged to the related party were closely approximate to the prices charged to
independent parties. Further, there is a charge against the assessee that they
deliberately over-valued the goods cleared to related parties in attempt to obtain
higher refund which is the subject matter of recovery in the impugned demand order.
At the same time, they also indulged in undervaluation as per their convenience, to
short pay the duty amount which has not been rebutted by submitting the prices
charged to independent parties. The assessee was conscious of the amending
Notification No.17/2008-CE dated 27.3.2008 restricting the cash refund which was
never brought to the knowledge of the Tribunal in the first round of appeal. All these
clearly show that incorrect valuation is a deliberate attempt to defraud the revenue.
The submissions made by them that there is no specified column in the excise
returns to disclose the clearance of goods to related party will not absolve them from
the charge of suppression when they admittedly resorted to improper valuation.
Admittedly, when there is no blanket refund in view of the amending Notification
dated 27.03.2008, there is no case of complete revenue neutrality and hence, does
not advance the case of the appellant assessee to plead for waiver of penalty in the
given factual matrix of the case. We are therefore unable to grant relief from the
imposition ofpenalty.
Hence, the appeal is rejected.
(Order pronounced in the open court on 09 November 2021.)

Sd/
(P.K.CHOUDHARY)
MEMBER(JUDICIAL)
Sd/

(RAJU)
MEMBER (TECHNICAL)
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C.C.E.&S.T.-SURAT-I

by

Appellant

NewBuilding...... Opp. Gandhi Baug,
Chowk Bazar,
Surat, Gujarat-395001

VERSUS
PALAK DESIGNER DIAMOND JEWELLERY

…….Respondent

6/1704-1705-1706, Gundu Sheri, Ratanji Parekh No Khancho, Mohidarpura Surat,
Surat
Gujarat

APPEARANCE:
Shri Dharmendra Kanjani, Superintendent (AR) for the Appellant Shri
Hardik Modh, Advocate for the Respondent

CORAM:

HON'BLE MEMBER (JUDICIAL), MR. RAMESH NAIR
HON'BLE MEMBER (TECHNICAL), MR.RAJU
Final Order No. A/ 12288/2021

RAMESH NAIR

DATE OF HEARING: 31.03.2021
DATE OF DECISION: 23.07.2021

The revenue filed the present appeal against the Order-In-Appeal dated
13.11.2019 passed by the learned Commissioner (Appeals) whereby, the learned
Commissioner (Appeals) remanded the matter on the ground of Adjudication by the
incompetent authority and on the ground of violation of principle of natural justice. In
the present appeal, the revenue only raised the issue that the direction of the learned
Commissioner (Appeals) in as much as demand of more than Rs.2 Crores be made
answerable to the Commissioner is not legal and correct, in view of the observation
made by hon’ble Gujarat High Court in the order dated 02.08.2019 passed in the
respondents Civil Application No.13128 of2019.
2.

Shri Dharmendra Kanjani, Learned Superintendent (Authorized Representative)

appearing on behalf of the revenue reiterates the grounds of appeal. He submits that the
hon’ble High Court in the judgment dated 02.08.2019 relying upon the hon’ble Supreme Court
judgment in the caseof

PAHWA CHEMICALS PVT. LTD. Vs. COMMISSIONER OF CENTRAL EXCISEDELHI, reported in 2005 (181) ELT 339 (SC) given clear observation that merely relying
upon the circular it cannot be said that Joint Commissioner had no jurisdiction to issue
Show Cause Notice and adjudicate the same. Since this observation attained finality, the
learned Commissioner (Appeals) had no option except to follow this observation and
decide the matter accordingly. However, the learned Commissioner (Appeals) even after
taking note of this observation held that as per board’s circular the case involved more
than Rs.2 Crores should be adjudicated by the Commissioner. This finding is contrary to
the observation made by hon’ble High Court therefore, the impugned order to this
extent is not tenable.
3.

Shri Hardik Modh, learned counsel appearing on behalf of the respondent reiterates the

finding of the order of the Commissioner (Appeals).
4.

We have carefully considered the submissions made by both the sides and perused the

records. We find that in this case at this stage no merit is involved. The issue involved is only of
jurisdiction for passing adjudication order. In the very same case the respondent against the
Order-In-Original had filed Special Civil Application No.13128 of 2019 which has been decided
by the Hon’ble High Court vide order dated 02.08.2019. The issue involved in the said judgment
was whether the Order-In-Original in respect of the Central Excise matter passed by Joint
Commissioner is legal and correct or since the amount involved is more than Rs.2 Crores the
competent authority to issue the Show Cause Notice and pass the adjudication order should be
Commissioner. We find that the hon’ble High Court after relying on the hon’ble Supreme Court
judgment in the case of PAHWA CHEMICALS PVT. LTD. (supra) gave a clear observation which is
reproducedbelow:“12. In view of the aforesaid, we are of the view that by merely relying upon the
circular, it cannot be said that the Joint Commissioner had no jurisdiction to
issue the Show Cause Notice and adjudicate the same.”

From the above observation coupled with the judgment of the hon’ble Supreme Court in
the case of PAHWA CHEMICALS PVT. LTD. (supra) it is almost concluded that merely
on the basis of board’s circular it cannot be said that the Joint Commissioner had no
jurisdiction to issue Show Cause Notice and adjudicate the same, so long the said officer
is also Central Excise Officer in terms of Section 2(b) of Central Excise Act, 1944. We
find that the learned Commissioner (Appeals) even though taking a note of hon’ble High
Court judgment differed from it on the ground that the board’s circular is binding on the
departmental officer and according to the board’s circular, only Commissioner is
competent authority to issue Show Cause Notice and adjudicate the same if the amount
involved is more than Rs.2 Crores.
We do not agree with this finding of the learned Commissioner (Appeals) for
the reason that in normal course the board’s circular is binding on the
departmental officer. However, in the present case itself when the hon’ble High
Court has given clear observation that too relying on the hon’ble Supreme

Court judgment in the case of PAHWA CHEMICALS PVT. LTD. (supra) that
merely relying upon the board circular it cannot be said that the Joint
Commissioner had no jurisdiction to issue the Show Cause Notice and
adjudicate the same therefore, this observation is binding in this particular case
on learned Commissioner (Appeals) as well as the lower Adjudicating Authority.
It is the settled law that when both board’s circular and the judgment of court
of law is prevailing and the judgment has contrary view than to the board
circular in such case the court’s judgment will prevail over the board circular.
Following this principle in the present case also when there is a clear
observation of the hon’ble High Court in the present case itself that will prevail
over

the

board

circular

which

was

relied

upon

by

the

learned

Commissioner(Appeals).
In this circumstances, we are of the view that the observation of hon’ble High
Court will prevail over the board circular and according to which the Joint
Commissioner has jurisdiction not only to issue the Show Cause Notice but also
to adjudicate thesame.
5.

Accordingly, the impugned order is modified to the above extent and the revenue’s

appeal is allowed in the above terms. Since the appeal itself has been disposed off, the Stay
Application becomes infructuous and accordingly stands disposedoff.
(Pronounced in the open court on 23.07.2021)

(RAMESH NAIR)
MEMBER (JUDICIAL)
(RAJU) MEMBER (TECHNICAL)
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Customs, Excise & Service Tax Appellate Tribunal
West Zonal Bench At Ahmedabad
REGIONAL BENCH- COURT NO.3
Excise Appeal No.11325 of 2018
(Arising out of OIA-VAD-EXCUS-001-APP-891-2017-18 dated 20/02/2018
passed by
Commissioner ( Appeals ) Commissioner of Central Excise, Customs
and Service TaxVADODARA-I
Zydex Industries
......Appellant
378-a, Ecp Canal Road, Village-luna, Taluka-padra,
Vadodara, Gujarat
VERSUS
C.C.E.

&

S.T.-Vadodara-i

.........Respondent

1st Floor...Central Excise Building, Race Course Circle, Vadodara, Gujarat-390007
APPEARANCE:
None Appeared for the Appellant Sh. Dharmendra Kanjani , Superintendent (AR) for the
Respondent CORAM: HON'BLE MEMBER (JUDICIAL), MR. RAMESH NAIR Final Order
No. A/ 12295 /2021 DATE OF HEARING/ DECISION : 29.07.2021 RAMESH NAIR When
the matter was called out none appeared on behalf of the appellant. From record, it is observed
that
the
matter
has
been
listed
number
of
times
on
dated.
08.03.2019,12.04.2019,10.05.2019,12.07.2019 14.02.2020,03.06.2021. On the conduct of
appellant it appears that they are not serious about pursuing their case, therefore there is no
option except to take up the matter to decide on merit, in the light of the Hon'ble Supreme
Court judgment in the case of BALAJI STEEL RE-RELLING MILLS- 2014 (310) E.L.T. 209
(S.C), in the case of ex-parte order it should be decided on merit Accordingly, I take up this
appeal for disposing the same on merit.
2. The issue involved in the present case is that whether the appellant is entitled for Cenvat
Credit on outward transportation.
3. Shri Dharmendra Kanjani, Learned Authorized Representative appearing on behalf of the
revenue submits that the appellant have not attended the hearing either before the Original
Authority or before the Commissioner (Appeals) as they have explicitly waived the personal
hearing.
2|Page
E/11325/2018
3.1

He submits that the though the appellant has made the

submission

that the sale is on FOR basis but no documentary evidence was submitted either before the
Original Authority or before the Commissioner (Appeals) therefore, in absence of any
document credit cannot be allowed on the pretext of sale being FOR.

4. I have carefully considered the submission made by Learned Authorized Representative and
perused the records. I find that though the appellant has claimed that the sale is on FOR basis
but no documentary evidence has been submitted. It is also observed that the appellant have
waived the personal hearing before the Adjudicating Authority as well as the Commissioner
(Appeals). This further shows that the appellant has nothing more to submit in support of their
claim.
3.1. This Tribunal has decided in the case of ULTRA TECH CEMENT LTD. and SANGHI
INDUSTRIES LTD. Vide Final Order No. A/10374-10375/2019 dtd.24.10.2018 reported in
2019 (369) E.L.T. 1424 (Tri.-Ahd.) which has been upheld by the Hon'ble High Court that in
case of FOR sale the Cenvat Credit on Outward Freight is admissible but in the present case
since no documentary evidence has been submitted it cannot be accepted that the sale is on
FOR basis.
4. In this circumstances, I am of the view that appellant is not entitled for Cenvat Credit.
Accordingly, the impugned order is upheld. Appeal is dismissed.
(Dictated & Pronounced in the open court) (RAMESH NAIR) MEMBER (JUDICIAL) VINIT
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CUSTOM HOUSE... FIRST FLOOR, OLD HIGH COURT ROAD, NAVRANGPURA,
AHMEDABAD, GUJARAT-380009 APPEARANCE:
Shri. Pradeep Jain, Chartered Accountant for the Appellant Shri Vinod Lukose, Authorised
Representative for the Respondent CORAM: HON'BLE MR. RAMESH NAIR, MEMBER
(JUDICIAL) Final Order No. A/ 12297 /2021 DATE OF HEARING:27.07.2021 DATE OF
DECISION: 30.07.2021 RAMESH NAIR The issue involved is that whether time limit
prescribed under Section 11B shall apply for refund of Cenvat Credit under Rule 5 of Cenvat
Credit Rules 2004 read with Notification No. 5/2006-CE (NT) dated 14.03.2006 in respect of
refund for the period April 2008 to June 2008. Both the lower authorities have rejected the
refund claim on the ground that as per the amended Notification 5/2006-CE(NT) application of
provision of section 11B of Central Excise Act, 1944 was inserted accordingly, the refund
claim was rejected on time bar.
2. Shri Pradeep Jain, Learned Counsel appearing on behalf of the appellant submits that
since Section 11B does not have a specific provision regarding the relevant date in respect of
the refund under Rule 5 of Cenvat Credit Rules, 2004, the time limit of one year for filing
refund as prescribed under Section
2|Page E/12553/2018-SM 11B shall not apply for the refund under Rule 5 of Cenvat Credit
Rules 2002. He placed reliance on the following judgements:
• mPortal India Wireless Solutions P. Ltd. 2012 (27) STR 134 (Kar.) • CCE vs Swagat
Synthetics 2008 (232) ELT 413 (Guj.) • STI India Ltd.2009 (236) ELT 248 (MP) • CC
Chennai vs Celebrity Designs India Pvt. Ltd. 2014 (304) ELT 422 (Tri. Chennai) •
Quality BPO Service Pvt. Ltd. 2015 (39) STR 230 (Tri. Ahmd.) • Deepak Spinners Ltd.
2014 (302) ELT 132 (Tri. Del.) • CC Jalandhar vs JCT Ltd. 2013 (296) ELT 426 (Tri.
Del.) • Kpit Cummins Infosystems Ltd. 2013 (32) STR 356 (Tri. Mum.) • Elcomponics
Sales Pvt. Ltd. 2012 (279) ELT 280 (Tri. Del.) • CCE vs Hyundai Motors India
Engineering 2011 (21) STR 667 (Tri. Bang.) • Global Energy Food Industries 2010
(262) ELT 627 (Tri. Ahmd.) • KLA Tencor Software India Pvt. Ltd. 2016 (45) STR 242
(Tri. Chennai) • CCE Coimbatore vs GTN Engineering (I) Ltd. 2012 (281) ELT 185
(MAD) • CCE vs Rangdhara Polymers 2011 (264) ELT 275 (Tri. Ahmd) • Sanghi
Textiles 2006 (206) ELT 854 (Tri. Bang.) • Anjani Synthetics 2001 (132) ELT 688 (Tri.
Mum.) • Spectrumix Plastics 2014 (307) ELT 353 (Tri. Ahd.)

3. On the other hand, Shri Vinod Lukose, Learned (Superintendent) Authorized Representative
appearing on behalf of the revenue reiterates the findings of the impugned order. He further
submits that as per para 6 of Notification No. 5/2006-CE (NT) issued under Rule 5 of Cenvat
Credit Rules 2004 there is a clear provision that the refund claim under Rule 5 should be
3|Page E/12553/2018-SM applied before expiry of the period specified in Section 11B of
Central Excise Act, 1944. He submits that in the present case since the refund under Rule 5 is
in respect of cenvat credit of inputs used in export goods, the relevant date is from the date of
export. However, the appellant have filed the refund claim much after one year from the date of
export, therefore, the refund was rightly rejected as time bar by the lower authority. He placed
reliance on the following judgements:
• Suretax Prophylactics India P. Ltd. 2020 (373) ELT 481 (Kar.) • CCE Coimbatore vs
GTN Engineering (I) Ltd. 2012 (281) ELT 185 (MAD) • 2019 (369) ELT 791 (Tri.
Ahmd.) Petronet LNG Ltd. • Shaily Engineering Plastics Ltd. A/10281/2020 dated
27.01.2020 • Emerson Innovation Center 2018 (8) GSTL 400 (Tri. Mum.) • Shaily
Engineering Plastics Ltd. A/12224/2017 dated 31.08.2017 • Spectamix Plastics vs CCE
Vapi 2014 (307) ELT 353 (Tri. Ahmd) • Banswara Syntex Ltd. Vs CCE Jaipur 2017
(345) ELT 547 (Tri. Del.) • CCE vs Rangdhara Polymers 2011 (264) ELT 275 (Tri.
Ahmd) • Sanghi Textiles 2006 (206) ELT 854 (Tri. Bang.) • Anjani Synthetics 2001
(132) ELT 688 (Tri. Mum.) • CCE vs Celebrity Designs India P. Ltd. 2015 (321) ELT 221
(Mad.) • Paul Mason Consulting India Pvt. Ltd. 2016 (335) ELT 153 (Tri. Ahmd) • CCE
vs Doaba Co-operative Sugar Mills 1988 (37) ELT 478 (SC)
4. I have carefully considered the submissions made by both the sides and perused the records.
The limited issue involved in the present case is that whether the refund under Rule 5 of Cenvat
Credit Rules 2004 shall be governed by Provision of Section 11B of the Central Excise Act,
1944. In this
4|Page E/12553/2018-SM regard, the relevant provision in Notification No. 5/2006-CE (NT)
i.e. para 6 is reproduced below:
"6. The application in Form A, along with the prescribed enclosures and the relevant
extracts of the records maintained under the Central Excise Rules, 2002, CENVAT
Credit Rules, 2004, or the Service Tax Rules, 1994, in original, are filed with the
Deputy Commissioner of Central Excise or the Assistant Commissioner of Central
Excise, as the case may be, before the expiry of the period specified in section 11B of
the Central Excise Act, 1944 (1 of 1944)."
From the above para 6, it is clear that refund under Rule 5 must be filed before expiry of period
specified in section 11B of the Central Excise Act, 1944, as there is specific mention. Learned
Counsel submitted that there is no mention about the relevant date for the purpose of rule 5.
For ease of reference Section 11B is reproduced below: "Section 11B. Claim for refund of duty
and interest, if any, paid on such duty (1) Any person claiming refund of any duty of excise may make an application for refund of
such duty and interest, if any, paid on such duty to the Assistant Commissioner of Central
Excise or Deputy Commissioner of Central Excise before the expiry of one year from the
relevant date in such form and manner as may be prescribed and the application shall be
accompanied by such documentary or other evidence (including the documents referred to
in section 12A) as the applicant may furnish to establish that the amount of duty of excise in
relation to which such refund is claimed was collected from, or paid by, him and the incidence
of such duty had not been passed on by him to any other person : [Explanation: for the purposes
of this section:- (A) "refund" includes rebate of duty of excise on excisable goods exported out
of India or on excisable materials used in the manufacture of goods which are exported out of
India;
(B) "relevant date" means, (a) in the case of goods exported out of India where a refund of excise duty paid is available in
respect of the goods themselves or, as the case may be, the excisable materials used in the
manufacture of such goods, -

(i) if the goods are exported by sea or air, the date on which the ship or the aircraft in which
such goods are loaded, leaves India,...." From the above definition of 'relevant date', it can be
seen that sub clause (a) of Clause (B) of definition of relevant date clearly covers the refund of
duty paid in respect of the excisable material used in the manufacture of export goods. In the
present case, the refund under Rule 5 is also in respect
5|Page E/12553/2018-SM of the duty paid on the material used in the manufacture of export
goods. Therefore, it cannot be said that there is no mention about the relevant date in respect of
refund of the nature in the present case. The identical issue has been considered under various
judgements. In the case of Suretax Prophyplastics vs CCE (supra) the Hon'ble High Court has
given the following observation:
"10. A plain reading of the above Rule would indicate that where any input for input
service is used in the manufacture of final product which is cleared for export under
Bond or letter of undertaking, the Cenvat credit in respect of the same, so used shall be
allowed to be utilized by the manufacturer or provider of output service so used and
shall allowed to be utilized by the manufacturer or provider of output service and if for
any reason, such adjustment is not possible, the manufacturer or the provider of
output service would be entitled to seek refund of such amount subject to such
safeguards, conditions and limitations as may be specified by the Central Government
by notification. To put it differently, in terms of Rule 5 of CENVAT Credit Rules, 2004
when a manufacturer is exporting the final product continuously without payment of
duty, the CENVAT Credit on inputs-input services would be accumulating to his
CENVAT Credit records. Such manufacturer would be entitled to utilize the CENVAT
Credit either for payment of excise duty on final products cleared for home
consumption or for export on payment of duty or for payment of service tax on output
service. If these contingencies are not forthcoming for any reason, then
manufacturer/output service provider can seek refund as provided under Rule 5 read
with relevant or extant notifications so issued.
11. The Central Government in exercise of the power conferred by Rule 5 of Cenvat
Credit Rules, has from time to time issued several notifications and it would suffice the
notifications which would be relevant for the purposes of the present appeals only
being noted. They are :
(i) Notification No. 5/2006-C.E. (N.T.), dated 14-3-2006;
(ii) Notification No. 27/2012-C.E. (N.T.), dated 18-6-2012; and
(iii) Notification No. 14/2016-C.E. (N.T.), dated 1-3-2016.
The above referred three notifications would clearly indicate that same has been issued
by the Central Government in exercise of the powers conferred under Rule 5 of
CENVAT Credit Rules, 2004. Refund of unutilized Cenvat credit under Rule 5 is
subject to the above notification and clause (6) of the notification dated 14-3- 2006
which has bearing is extracted hereinbelow :
"The application in Form A, along with the prescribed enclosures and the relevant
extracts of the records maintained under the Central Excise Rules, 2002, CENVAT
Credit Rules, 2004, or the Service Tax Rules, 1994 in original, are filed with the Deputy
Commissioner of Central Excise or the Assistant Commissioner of Central Excise, as
the case may be, before the expiry of the period specified in section 11B of the Central
Excise Act, 1944 (1 of 1944)."
6|Page E/12553/2018-SM The above referred clause (6) also finds a place in the
subsequent notification dated 18-6-2012 which would clearly indicate that the period
specified in Section 11B of the Central Excise Act, 1944 would squarely be attracted in
respect of the claims made for refund of Cenvat credit.
Notification dated 1-3-2016 is a notification issued amending the Notification No.
27/2012, dated 18-6-2012 whereunder paragraph 3 of clause (b) of notification dated
18-6-2012 came to be substituted as indicated hereinbelow :
"(b) The application in the Form A along with the documents specified therein and
enclosures relating to the quarter for which refund is being claimed shall be filed as
under :
(i) in case of manufacturer, before the expiry of the period specified in Section 11B of
the Central Excise Act, 1944 (1 of 1944);
(ii) in case of service provider, before the expiry of one year from the date of (a) receipt of payment in convertible foreign exchange, where provision of service had
been completed prior to receipt of such payment; or
(b) issue of invoice, where payment for the service had been received in advance prior

to the date of issue of the invoice.""
Similar view was taken by this Tribunal in the case of Spectramix Plastics vs
CCE (supra). This Tribunal clearly made observation that refund claim in terms of
Notification No. 5/2006-CE (NT) issued under Rule 5 of Cenvat Credit Rules, 2004 is
subject to one year time bar as prescribed under Section 11B of Central Excise Act,
1944.
5. Even same observation was made by this Tribunal in the case of Emerson Innovation Center
vs CCE Pune (supra), wherein it was held that in respect of refund under Rule 5 against export
of goods Section 11B of Central Excise Act, 1944 is applicable and also held that refund of
cenvat credit relatable to export beyond one year is time bar.
6. As regard the heavy reliance made by Learned Appellant in their own case wherein the
Order No. A/196-197/WZB/AHD/2010 dated 25.01.2010 passed by This Tribunal, I find that
this judgement was passed relying on the judgement of Sanghi Textiles reported in 2006 (206)
ELT 854 and Anjani
7|Page E/12553/2018-SM Synthetic Ltd. 2001 (132) ELT 688 (Tri.). Learned Authorized
Representative tried to distinguish this judgement on the ground that the judgements relied
upon are on different footing. On careful reading of the judgement, I find that firstly, the
Tribunal has not dealt with the definition of relevant date particularly given in sub clause (a) of
Clause B of Section 11B which directly deals with the refund of present nature. Secondly, the
judgements relied upon in case of Sanghi Textiles Ltd. And Anjani Synthetics (supra) are on
refund of deemed credit whereas in the present case the fact is that refund is under Rule 5 in
respect of regular cenvat credit availed on the input used in the export goods, therefore, the
judgement in the appellant's case reported in 2011 (264) ELT 275 (Tri. Amd.) is clearly
distinguishable, hence distinguished.
7. In view of my above discussion and findings, I am of the view that the refund of the
appellant is correctly rejected on time bar as the same was not filed within the stipulated period
of one year. Accordingly, the impugned order is upheld. Appeal is dismissed.
(Pronounced in the open court on 30.07.2021) (RAMESH NAIR) MEMBER (JUDICIAL)
Neha
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DATE OF HEARING: 01.04.2021
DATE OF DECISION: 30.07.2021
RAMESH NAIR
The brief facts of the case are that the appellants during investigation of the
demand case paid the duty, interest and 25% penalty. Subsequently, the said demand
case has been settled in favour of the appellant vide this tribunal order No A/16801681/WZB/AHD/2011 dated 26.09.2011. After passing of the said decision by the
tribunal after almost one year, appellant filed refund claim for the amount of duty
interest penalty paid during investigation of demand case. The refund was rejected on
the ground of time bar by the adjudicating authority vide Order-In-Original
10/CE/Ref/13-14 dated 09.07.2013. Being aggrieved by the said order appellant filed
appeal before the Commissioner (Appeals) who vide impugned order dated 27.02.2014
allowed the refund of penalty on the ground that the refund of penalty is not governed
by section 11B. However, rejected the appeal for the refund of duty and interest paid by
the appellant being hit by limitation of time. Thereafter the appellant filed an appeal
before this tribunal, this tribunal vide order dated 13.10.2017 dismissed the appeal by
passing ex- parte order. Being aggrieved by the said order appellant filed an application

for restoration of appeal. The said application was also dismissed vide order No
M/10366/2018 dated 04.05.2018. The appellant challenged both the orders i.e. Final
order dated 13.10.2017 and Miscellaneous orderdated 04.05.2018 before the Hon’ble
Gujarat High Court on the ground that principle of natural justice was not followed in
passing the ex-parte order and also for non consideration of application for restoration
of appeal. The Hon’ble Gujarat High Court vide judgment dated 09.03.2021 restored
this appeal to the file of this tribunal. Therefore, the presentproceeding.
2.

Shri V.B Sheth, Learned counsel for the appellant submits that the payment made by the

appellant during investigation is not a duty but the same needs to be treated as pre- deposit in
terms of the Section 35F. He invited my attention to the stay order in the demand case bearing
No S/364- 365/WBZ/AHD/2011 dated 18.03.11 and argued that this tribunal considering the
amount of deposit i.e. the entire amount of duty along with interest and 25% penalty waived
the condition of pre deposit of balance amount of penalty. Therefore, as per the stay order the
amount deposited is pre-deposit under section 35F. In such case refund of any deposit under
section 35F is not governed by the provision of section 11B. Accordingly, the limitation of time
provided in section 11B is not applicable. He submits that in case of refund of pre-deposit even
no formal application is required, merely a letter informing about the appeal being allowed the
department must refund the amount. He placed reliance on the board circulars and the
judgments asunder:


CBEC Circular No. 275/37/2K-CX-8A dated02.01.2002



CBEC Circular No. 984/8/2014-CX dated16.09.2014



Nelco Limited reported in 2002-144-ELT-56 (Bom) confirmed by SC reported in2002-144ELT-A104(SC)



Eveready Industries India Ltd reported in2017-357-ELT-11(ALL)



KVR Construction reported in 2012-26-STR-1952(Kar) confirmed by SC 22018-14-GSTLJ70(SC)



Mahalaxmi Exports reported in 2010-258-ELT-217(Guj.H.C)



Pricol Ltd Reported in 2015-320-ELT-703(Mad)



Krishi Upaj Mandi Samiti reported in2020-43-GSTL-204(Tri-Del)



Bharat Foam Udyog (P) Ltd reported in2002-142-ELT-546(P&H)

3.

Shri Vinod Lukose, Learned Superintendent, (Authorized Representative) appearing on

behalf of the revenue reiterates the finding of the impugned order. He submits that the
appellant has paid the entire duty, interest and 25% penalty to avail the benefit of waiver of
75% penalty. Therefore, it cannot be said that the amount paid by the appellant is not a duty
but a pre- deposit. He submits that the pre- deposit is the amount which is directed by the
tribunal in terms of 35F for granting stay which is not the case here. He also submits that the
tribunal in the stay order clearly recorded that the appellant have already deposited the entire
amount of duty along with interest and 25 % penalty and for this reason the condition of pre
deposit of balance amount of penalty, was dispensed with. He submits that since the amount
deposited is duty, interest and penalty for the purpose of refund of said amount Section 11B is
clearly applicable including limitation of time. Since the appellant has filed the refund claim
after the time limit prescribed under Section 11B, the same was righty rejected as time barred.
He Placed reliance on the followingjudgments:

4.



Citizen Metalloys Ltd [R/SCA no.19261/18]



Ajni Interiors [SCA No. 10453 of2018]



Ajni Interiors [ SLP(Civil) Diary No(S).3952/2020]



Evershine Marbles & Exporters P. Ltd [2009 (245) ELT 398 (Tri-Del)]



Hindustan Petroleum Corporation Ltd. [2015 (317) ELT (Tri-Mum)]



India Medtronic Pvt. Ltd. [Order No.A/12615/2018]



M/s Petronet LNG Limited[A/11614/2018]



M/s Vts Directorate [A/10438/2018]
I have carefully considered the submission made by both the sides and perused the

records. I find that the learned counsel appearing on behalf of the appellant has mainly argued
that since this amount was paid before filing of appeal the same should be treated as predeposit in terms of section 35F. Therefore, the refund of said amount will not be governed by
the provision of Section 11B .He placed reliance on those judgments wherein deposit was

provided as pre- deposit under section 35F. I find that the appellant has very
consciously paid the amount of duty under the head of Excise Duty, interest and penalty
also under the respective account head and the department has not compelled appellant
to make the said payment. The appellant could have availed the waiver of the Predeposit without paying any amount but they have chosen to make payment of excise
duty, interest and penalty. The tribunal while disposing the stay application also passed
the order no S/364- 365/WZB/AHD/2011 dated 18.03.2011 which is scanned below:

From the above order it is clear that the tribunal has recorded that deposit made by the appellant
is an amount of duty, interest and 25% Penalty. In view of the above facts, it is clear that the
amount paid by the appellant is indeed Excise duty, interest and penalty. Therefore, the refund of
the same is clearly governed by the proviso of Section 11B of the Central Excise Act, 1944. The
present refund claim is arising of consequential to the dropping of demand by the tribunal. In
section 11B as per the relevant sub clause (ec) of clause (B) which is reproduced below:
“(ec) in case where the duty becomes refundable as a consequence of judgment, decree,
order or direction of appellate authority, Appellate Tribunal or any court, the date of
such judgment, order ordirection;”
From the above sub clause it is clear that the amount which is paid prior to or after the adjudication
of demand case will become refundable only after any order decree in court or tribunal. In
section 11B, as regard relevant date in the case of the refund of any amount paid, the relevant
date is from the date of the order by which such demand is dropped. In the present case one year
period is applicable from the dropping of demand by this tribunal in the demand case. The
appellant has admittedly filed the refund after one year from the passing of the tribunal order
whereby demand was set aside. Therefore, in terms of the sub clause (ec) of clause (B) of section
11B, the refund claim filed after one year from the relevant date is clearly time bar.
I further observed that it is evident from the record that the appellant during the course of
investigation deposited the amount of duty, interest and 25% penalty on 10.02.2006 in order to
avail the benefit of Section 11A(2B) of Central Excise Act, 1944 which is reproduced below:

before service of notice on him under sub-section (1) in respect of the duty, and inform the
Central Excise Officer of such payment in writing, who, on receipt of such information shall
not serve any notice under sub-section (1) in respect of the duty so paid: Provided that the
Central Excise Officer may determine the amount of short payment of duty, if any, which in
his opinion has not been paid by such person and then, the Central Excise Officer shall
proceed to recover such amount in the manner specified in this section, and the period of
“one year” referred to in sub- section (1) shall be counted from the date of receipt of such
information of payment.
Explanation 1. —Nothing contained in this sub-section shall apply in a case where the duty
was not levied or was not paid or was short-levied or was short-paid or was erroneously

refunded by reason of fraud, collusion or any wilful mis-statement or suppression of facts,
or contravention of any of the provisions of this Act or of the rules made there under with
intent to evade payment of duty.
[Explanation 2. —For the removal of doubts, it is hereby declared that the interest under
section 11AB shall be payable on the amount paid by the person under this sub-section and
also on the amount of short-payment of duty, if any, as may be determined by the Central
Excise Officer, but for this sub-section.]
[ Explanation 3 .—For the removal of doubts, it is hereby declared that no penalty under
any of the provisions of this Act or the rules made there under shall be imposed in respect
of payment of duty under this sub-section and interest thereon.]
From the above section it is clear that if any assessee pay duty, interest and 25% penalty no
notice needs to be issued and this benefit was explicitly availed by the appellant as they have
made the submission before the Adjudicating Authority in the submission dated
26.12.2019and20.07.2010 which was recorded in the Order-In –Original No 11/ADC (SC)/2010 dated
02.08.2010. Since appellant have availed this benefit it is clear that the appellant has consciously paid
the duty, interest and 25% penalty. Hence it cannot be said that the amount paid is not duty and Predeposit.

5.

As regard judgment and circular relied upon by the learned counsel for the appellant, I

find that in all those judgments it was decided on the facts that the amount deposit is the predeposit whereas as per facts of the present case as discussed above the amount was
consciously paid as a duty and the same was endorsed by this tribunal while granting the stay.
Therefore, the judgment and circulars aredistinguished.
6.

In view of my above observation and findings based on the facts of the present case this

is a case of refund of duty and interest and the same is governed by Section 11B. Hence, being
time bar not admissible to the appellant.
7.

Accordingly, impugned order is upheld and appeal isdismissed.

(Pronounced in open court on 30.07.2021 )

(RAMESH NAIR)MEMBER (JUDICIAL)

Geeta
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RAMESH NAIR
The issue involved is that whether the interest is leviable on the differential duty paid
subsequent to the removal of the goods where at the time of removal of the goods the price is
provisional.

1.2 When the matter was called out none appeared on behalf of the appellant nor any
adjournment request from the appellant, therefore, the appeal is taken up for disposal on
the basis of records available as held by the Hon’ble Supreme Court in the case of BALAJI
STEEL RE-ROLLING MILLS- 2014 (310) ELT 209(S.C)
2.

Shri. Sanjiv Kinker, Learned Authorized Representative appearing on behalf of the

Revenue reiterates the finding of the impugned order. He submits that the issue is settled
against the assessee on thefollowing judgments

Steel Authority of India Vs. Commissioner of C.Ex. , Raipur-2019 (366) ELT 769(S.C)



Ashoka Cotsyn Vs. CCE, Ahmedabad-I and others, Final Order No. A/12341-12342/2019
dated03.12.2019.
3.

I have carefully considered the submission made by Learned Authorized

Representative and perused the records. In the present appeal the neat question of law
involved is that when at the time of removal of goods the duty was paid on provisional
price and subsequently onthe enhancement of the price the appellant has paid the
differential duty, at the later stage, whether interest is chargeable from the due date
taking the date of removal of goods or at the time of payment of differential duty. I find
that the issue is no longer in dispute as the same has been settled against the assessee by
the Larger Bench of the Hon’ble Supreme Court in the case of STEEL AUTHORITY OF INDIA

LTD (Supra). Wherein, Hon’ble Supreme Court passed the following order:“63. We are of the view that the reasoning of this Court in the order referring the cases to
us (to this Bench) that for the purpose of Section 11AB, the expression “ought to have
been paid” would mean the time when the price was agreed upon by the seller and the
buyer does not square with our understanding of the clear words used in Section 11AB and
as the rules proclaim otherwise and it provides for the duty to be paid for every removal of
goods on or before the 6th day of the succeeding month. Interpreting the words in the
manner contemplated by the Bench which referred the matter would result in doing
violence to the provisions of the Act and the Rules which we have interpreted. We have
already noted that when an assessee in similar circumstances resorts to provisional
assessment upon a final determination of the value consequently, the duty and interest
dates back to the month “for which” the duty is determined. Duty and interest is not paid
with reference to the month in which final assessment is made. In fact, any other
interpretation placed on Rule 8 would not only be opposed to the plain meaning of the
words used but also defeat the clear object underlining the provisions. It may be true that
the differential duty becomes crystallised only after the escalation is finalized under the
escalation clause but it is not a case where escalation is to have only prospective
operation. It is to have retrospective operation admittedly. This means the value of the
goods which was only admittedly provisional at the time of clearing the goods is finally
determined and it is on the said differential value that admittedly that differential duty is
paid. We would think that while the principle that the value of the goods at the time of
removal is to reign supreme, in a case where the price is provisional and subject to
variation and when it is varied retrospectively it will be the price even at the time of
removal. The fact that it is known, later cannot detract from the fact, that the later
discovered price would not be value at the time of removal. Most significantly, Section
11A and Section 11AB as it stood at the relevant time did not provide read with the rules
any other point of time when the amount of duty could be said to be payable and so equally
the interest. We would concur with the views expressed in SKF case (supra) and
International Auto (supra). We find no merit in the appeals. The appeals will stand
dismissed.”
3.1 From the above judgment of the Apex Court it can be seen that the interest is
chargeable. The facts and circumstances of the present case are identical to the facts of
the case referred above, therefore, the appellant is required to pay the interest from the
due date taking the date of clearance of the goods till the date of payment of
differentialduty.
4.

Accordingly, there is no infirmity in the impugned order and same is upheld, the

appeal isdismissed.

(Dictated and pronounced in the open court)

(RAMESH NAIR)MEMBER
(JUDICIAL)
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Customs, Excise & Service Tax Appellate Tribunal West Zonal
Bench At Ahmedabad
REGIONAL BENCH- COURT NO.3

Excise Appeal No.12957 of 2018
(Arising out of OIA-CCESA-SRT-APPEAL-PS-203-2018-19 dated 31/07/2018 passed by Commissioner ( Appeals )
Commissioner of Central Excise, Customs and Service Tax- SURAT-I)

Shree Maroli Vibhag Khand Udyog Sahakari Mandli Limited

……Appellant

At-Kolasana (Kalyannagar, P.O. Marolibazar, Tal-Jalalpore, Navsari, Gujarat

VERSUS

C.C.E.&S.T.-Surat-I

……Respondent

New Building...Opp. Gandhi Baug, Chowk Bazar,
Surat, Gujarat- 395001

APPEARANCE:
None appeared for the appellant
Shri Sanjiv Kinker, Superintendent (AR) for the Respondent

CORAM:

HON'BLE MEMBER (TECHNICAL), MR.RAJU
Final OrderNo.A/

12348/2021

DATE OF HEARING: 02.09.2021
DATE OF DECISION:02.09.2021

Raju
The matter was called,no one appeared for the appellant. It is seen
that the matter has been adjourned thrice earlier and no one had appeared. This time
also no one has appeared on behalf of the appellant.
2.

Learned AR on behalf of the revenue argued that the appellants has not been able to

show that the items in dispute namely Angels, Channels etc were not used in the construction
of factory shed, building or laying of foundation or making of structures on support of capital
goods. He pointed out that these goods used for construction of factory shed , building etc are
excluded from the definition of the capital goods by the virtue of Amendment vide no 16/2009CE-NT dated07.07.2009.

3.

I have gone through the arguments made by the learned AR. I have also seen the grounds of

the appeal made by the appellant. It is seen that an argument has been made in the impugned
order regarding failure of appellant to establish that the goods have not been used for construction
of factory sheds. No such evidence or claim has been made in grounds of appeal too. In absence of
clear assertion and evidence by the appellant that the goods were used for construction of capital
goods and not for the construction of factory shed, the credit would not be admissible. Since the
appellant has failed to established theclaim.

4.

The appeal is dismissed.

(Dictated and pronounced in the open court)

RAJU) MEMBER (TECHNICAL)
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CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL MUMBAI
WEST ZONAL BENCH, MUMBAI

Excise Appeal No. 89528 of 2018
(Arising out of Order-in-Original No. 12/Bhiwandi/SM/2018 dated 26.03.2018 passed by the
Commissioner of GST & Central Excise, Bhiwandi.)
A-5, A-9, Globe Complex, Owali
Village, Bhiwandi, Thane-421 302

M/s Tarz Distribution India Pvt. Ltd.

VERSUS

APPERANCE:
Shri Rajesh Ostwal, Advocate for the Appellant
Shri N.N. Prabhudesai, Superintendent, Authorised Representative for the Respondent

CORAM:
HON’BLE DR. SUVENDU KUMAR PATI, MEMBER (JUDICIAL)
FINAL ORDER NO. A/87026 / 2021
Date of Hearing: 27.08.2021 Date of
Decision:29.10.2021

Confirmation of redemption fine of Rs 25,00,000/- in lieu of confiscation of the
seized goods under Section 34 of the Central Excise Act, 1944 by the Commissioner of
GST & Central Excise, Bhiwandi in his order dated 26.03.2018,while dropping demand
on already cleared imported goods made during the period 01/01/2009 to 09/07/2009,
is assailed in this appeal.

2.

Facts of the case, in a nutshell, is that appellant was engaged in the activity of labelling,

relabeling, packing, repacking of perfumes, cosmetics and skin care imported products. Basing
on information, raid was conducted by the Officers of the Central Excise at Appellant’s
Bhiwandi warehouse and apart from recording statements of people working over there, seizer
of certain goods including MPR labels, stickers, cartoon boxes, scotches tape of “Tarz”
(appellant brand) including computer printers, ribbons etc. were made. Appellant was put to
show-cause for carrying out manufacturing activities as per Chapter Note 5 of Chapter 33 of
the Central Excise Tariff Act. Matter was adjudicated upon and it was held by the Commissioner
that clearance of goods under payment of CVD being revenue neutral situation, no central

excise duty is payable but since affixing of MRP/relabeling of the goods taken place at Bhiwandi
warehouse that was seized by the Respondent- Department was a manufacturing activity, in
the absence of proof of specific payment of CVD against those and absence of goods which
were released to the appellant upon execution of bond, redemption fine is imposable as
appellant was not registered under Central Excise Act and therefore he imposed redemption
fine of Rs.25,00,000/- on goods seized that was valued at Rs.16,43,89,691/-. The redemption
fine imposed in lieu of confiscation of the above goods under Section 34 of the Central Excise Act is
assailed in this appeal.

3.

During the course of appeal, learned Counsel for the appellant Mr. Rajesh Ostwal

submitted that when adjudicating authority had dropped the demand of excise duty on goods
already cleared, the same principle would have been applied on the seized goods, since t he
entire excise is revenue neutral in view of payments of CVD and no negative inference should
have been drown from the statements of warehouse operators. In support of his argument he
also submitted judicial decisions reported in 2002 (142) ELT 515 (SC) in the case of Nagpur Alloy
Castings Limited Vs.CCE,2016(335)ELT
51 (Tri.-Chennai) in the case of 20 Micron Ltd. Vs. CCE & ST and mainly placed his
reliance on the reported in 2004 (174) ELT 25 (Tri- LB) in the case of Godrej Soaps Vs.
CCE, decision of the Larger Bench of this Tribunal, wherein it has been held that when
demand gets dropped on any account, penal provisions cannot survive against the
assessee, for which confirmation of redemption fine by the Commissioner is required to
be set aside, since it is penal in nature.

4.

Learned Authorised Representative for Respondent– Department Mr. N.N. Prabhudesai,

on the other hand submitted that ample evidence was collected by the RespondentDepartment Officials including photographs and confessional statement of the staff of the
appellant working in the warehouse at Bhiwandi, which place was also clearly held by the
Commissioner as a not a bonded warehouse for which he segregated the duty demand made in two
components and gave a finding that only the seized goods of Bhiwandi warehouse was dutiable as no
evidence could be produced by the appellant to correlate CVD payment on those articles and labelling
including affixture of MRP was being done which is a manufacturing activity as per Chapter 33 Note 5
and that activity was carried out undoubtedly without any central excise registration, for which

interference by the Tribunal in the order passed by the Commissioner is uncalled for. He also submitted
a case law of this Tribunal at Delhi reported in 2020-TIOL-1326-CESTAT-DEL in the case of M/s All True
Components Vs. Principal Commissioner Central GST to support his stand that manufacturing activity is
done without registration justify penalaction.

5.

I have heard from both the sides at length and perused the case record, relevant

provision of law and written noteof submissions made by both the parties. Not only the
appellant’s staff during investigation but appellant through its synopsis submitted on
17/03/2020 admitted that in few cases where there was upward revision in MRP, the appellant
on their own paid the differential CVD. This admission is sufficient to establish that there was
manufacturing activity undertaken by the appellant like upward revision of MRP and its
affixture on repacked goods. It is a settled rule that CVD is paid to counter balance the central
excise component, so as to protect the indigenous manufacturer and it is refunded after the
imported goods are sold in the local market upon payment of VAT/GST. Therefore, it is mainly a level
playing event and not a tax collection activity. Appellant being not a registered concern is liable for
penal action only on this count. Apart from this, such manufacturing activities as per definition content
in Section 2(f) of the Central Excise Act read with Chapter 33 Note 5 of the Central Excise Tariff Act,
1985 as has been noted during recording of un-rebutted statements of the operators and office bearer
of the appellant would clearly go to say that seized goods had lost its nature as imported goods alone
and had undergone a manufacturing process. This being the facts on record and in view of admission of
appellant itself which needs no further proof in view of Section 56 of the Indian Evidence Act, that in
some cases the MRP has been charged with upward revision. I am of the considered view that
interference in the order passed by the commissioner imposing redemption fine would not be in
conformity to the law. Hence theorder.

ORDER
6.

The appeal is dismissed and the order passed by the Commissioner of GST & Central

Excise, Bhiwandi vide Order-in- Original No. 12/Bhiwandi/SM/2018 dated 26.03.2018 is here by
confirmed.
(Order pronounced in the open court on 29.10.2021)

(Dr. Suvendu Kumar Pati)Member
(Judicial)
Prasad
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CUSTOMS, EXCISE AND SERVICE TAX APPELLATE
TRIBUNAL CHANDIGARH
REGIONAL BENCH - COURT NO. I
Excise Appeal No. 60122 of 2020
[Arising
out of Order-in-Appeal
No. LUD-EXCUS-001-APP-50-2020
19.02.2020 passed by the Commissioner of CE & ST (Appeals), Ludhiana]

Avon Cycle Ltd

dated

……Appellant

(G T Road, Dhandari Kalan,
Ludhiana, Punjab)

VERSUS
Commissioner of CE & ST, Ludhiana

……Respondent

(F Block, Rishi Nagar, Ludhiana,
Punjab)

APPEARANCE:
Present for the Appellant: Mr. Sudhir Malhotra, Advocate
Present for the Respondent: Ms. Geetika, Authorized Representative

CORAM:

HON’BLE MR. ASHOK JINDAL,
MEMBER (JUDICIAL) FINAL ORDER
NO.

60541/2021

DATE OF HEARING: 10.03.2021
DATE OF DECISION: 18.03.2021

PER ASHOK JINDAL:
The appellant is in appeal against the impugned order wherein various
penalties under the various provisions have been imposed on the appellant.
2. The facts of the case are that the appellant is a manufacturer of bicycles,
electrically operated vehicles and parts and accessories thereof. During the
course of audit for the period August 2014 to

March 2016, it was observed that the appellant has not filed statuary returns,
therefore, a show cause notice was issued on 23.05.2018 proposing the demand
of late fees recoverable from the appellant under the provisions of the Central
Excise Law as under:
Prescribed
rule

Period of
non
filing of
return

Due date
Penal
for submissi Provisions for
on
non
submission

Penalty
Imposed

S.No.

Return

1

ER-4

12(2)(a) of
CER, 2002

201314

30th
Novembe
r of the
succeedi
ng year

Rule
27 of
CER, 2002

Rs.5000/-

2

ER-4

12(2)(a) of
CER, 2002

201415

30th
Novembe
r of the
succeedi
ng year

Rule
12(6)
of
CER,
2002

Rs.20000/-

3

ER-5

9A(3)
of
Cenvat
Credit
Rules
2004

201415

30th
April
of
the
succeedi
ng
financial
year

Rule 15A of
Cenvat
Credit Rules
2004

Rs.5000/-

4

ER-6

9A(3)
of
Cenvat
Credit
Rules
2004

Aug
2014 to
march
2016

Within
10 days
from the
close
of
month to
which it
relates

Rule 15A of
Cenvat
Credit Rules
2004

Rs.95000/-

5

ER-7

12(2A)(a)
of
CER,
2002

201415

30th
April
of
the
succeedi
ng
financial
year

12(6)
of
CER, 2002

Rs.20000/-

Total

Rs.145000/-

The adjudicating authority confirmed the proposals made in the show cause
notice and the same have also been confirmed by the Commissioner (Appeals).
Against the said order, the appellant is before me.
The ld. Counsel for the appellant submits that the show cause notice has been issued
after lapse of more than two years without alleging any suppression, concealment of
facts, mis-declaration; therefore, penalties are not imposable.
Further, it is the submission that there was no Rule 9A(3) at the time of issuance of the
show cause notice. Therefore, penalty on the appellant of Rs. 95,000/- cannot be
imposed.
It is his submission that Rule 9A(3) was deleted vide Notification No. 13/2016-CE (NT)
w.e.f. 01.04.2016 without any saving clause. Therefore, the issuance of the show cause
notice is not sustainable for the same as issued on 23.05.2018.
He further submits that the filing of returns through electronic was mandated in
November 2011 and the Department never informed nor objected for non filing of
returns under reference during the material period. There was regular audit was being
conducted and no such discrepancies were pointed out and the details of cenvat credit
taken goods manufactured clear by paying duty and statuary ER-1 were periodically
filed by the appellant. There is no allegation of wilful suppression, concealment of
facts, mis-declaration with intent

to draw unlawful benefit, therefore, penalty on the appellant is not imposable.
4.

On the other hand, the ld. A.R. submits that during the impugned period, the

provisions of Rule 9A(3) were in existence, therefore, penalties on the appellant are
rightly imposed.
5.

Heard the parties and considered the submissions.

6.

The sole ground taken by the appellant that as in the show cause notice, there

is no allegation of wilful suppression, concealment of facts, mis-declaration therefore,
penalties on the appellant are not imposable.
I find that during the course of audit itself, the audit team raised the objection, but the
appellant did not accept the view of the audit team and did not file the returns. In
these circumstances, the extended period of limitation is rightly invoked.
Further, I find that penalty imposed under Rule 27 of the Central Excise Rules, 2002 is
on higher side and the same is reduced to Rs. 2000 for non filing ER -4 (Yearly) return
for the period 2013-14.
For ER-4 (Yearly) return for the period 2014-15 and for ER-7 (Yearly) return for the
period 2014-15, penalties in terms of Rule 12(6) of the Central Excise Rules, 2002 have
been rightly imposed for non filing the returns of Rs. 20,000/- each, the same are
confirmed.

For ER-5 (Yearly) return for the period 2014-15 and ER-6 (Monthly) for the period
August 2014 to March 2016, penalties

imposed in terms of Rule 15A of the Central Excise Rules, 2002 for non
filing the returns under Rule 9A(3) of the Cenvat Credit Rules, 2004, I
hold that at the time of issuance of the show cause notice, the provisions
of Rule 9A(3) were omitted without saving clause. In these
circumstances, penalties of Rs. 5000/- and Rs. 95,000/- respectively
imposed on the appellant are set aside.
8.

With the above terms, the appeal is disposed of.

(Order pronounced in the court on 18.03.2021)

(ASHOK JINDAL)
MEMBER (JUDICIAL)
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HIGH COURT OF JUDICATURE FOR RAJASTHAN
BENCH AT JAIPUR

D.B. Central/excise Appeal No. 203/2018

Commissioner Of Central Goods And Service Tax, A-Block, Surya
Nagar, Alwar (Rajasthan)- 301002.
----Appellant
Versus
M/s Rajasthan Prime Steel Processing Center Pvt Ltd., Spl-1(A),
Tapukara Industrial Area, Khushkhera, Alwar (Raj.) 301707.
----Respondent
Connected With D.B. Central/excise Appeal No. 197/2018 Commissioner Of Central Goods And
Service Tax, A-Block, Surya Nagar, Alwar (Rajasthan)- 301002.
----Appellant Versus Shri Sachin Gupta, Senior Executive (Accounts And Excise), And
Authorised Signatory, Rajasthan Prime Steel Processing Center Pvt Ltd., Spl-1(A), Tapukara
Industrial Area, Khushkhera, Alwar (Raj.) 301707.
----Respondent D.B. Central/excise Appeal No. 199/2018 Commissioner Of Central Goods And
Service Tax, A-Block, Surya Nagar, Alwar (Rajasthan)- 301002.
----Appellant Versus Shri Rajpal Singh, Senior Manager (Finance And Administration) And
Authorised Signatory, Rajasthan Prime Steel Processing Center Pvt Ltd, Spl- 1(A), Tapukara
Industrial Area, Khushkhera, Alwar (Raj.) 301707.
----Respondent

For Appellant(s)
For Respondent(s)

:

Mr. Kinshuk Jain
:

Mr. Sarthak Rastogi

Mr. Yogendra Aldak
(2 of 5)

[EXCIA-203/2018]

HON'BLE THE CHIEF JUSTICE
HON'BLE MR. JUSTICE SANJEEV PRAKASH SHARMA Reportable Judgment 24/07/2019
Per S. Ravindra Bhat, CJ:
D.B. Civil Misc. Application Nos. 2629/2018, 2621/2018 and 2623/2018:

1. For the reasons stated in the applications, the delay in filing the appeals is condoned. The
applications are allowed.
D.B. Excise Appeal Nos.203/2018, 197/2018 and 199/2018:
2. The revenue is aggrieved by the order of CESTAT, which by its impugned decision, held that
failure of the assessee/respondent to exercise option under Rule 6(3A) of the Cenvat Credit
Rules, 2004 - as amended later in the year 2011 - 2015, did not disentitle it to input credit which
was otherwise admissible.
3. The facts of the case are that the assessee manufactures autoparts which are exciseable. It
procured steel coils of various widths and sizes as inputs for use in the manufature of their final
product during the period from July,2011 to March, 2016. In some cases, the quantity of inputs
were either cleared as such or after undertaking the process of cutting/slitting on 14.11.2013, the
assessee obtained registration as a dealer and thereafter, cleared the inputs on rever sal of the
credit under Rule 3(5) of the Cenvant Credit Rules. The trading was included as an exempted
service w.e.f. 1.4.2011 or inputs cleared as such was done on reversal of proportionate credit of
inputs services attributable to such trading activity as per Rule 6(3)(iii) of the Cenvat Credit
Rules. The show cause notice was issued to the assessee alleging that the common input service
credit was utilized for dutiable goods as well as the exempted service of (3 of 5) [EXCIA 203/2018] trading and since he did not file a declaration under Rule 6(3A), he was liable to pay
an amount of 7%/10% of the value of exempted goods sold in terms of Rule 6(3)(i). Ultimately,
the show cause notice was issued and demand of र3,33,99,456/- was confirmed this included the clearances of waste and scrap. The assessee filed appeal before the CESTAT.
The CESTAT in its impugned order, after noticing the contentions of the parties, held as
follows:"8. The contention of the appellant is that such activities cannot be termed as trading since the
unused inputs have been cleared as such or after slitting and as provided under Rule 3(5), the
credit availed on such inputs already stand reversed. It is their argument that the value of the
inputs cleared as such cannot be included for purposes of reversal as required under Rule 6(3)(i).
Further, they have also argued that for clearance of inputs as such, there is no need for reversal of
the credit availed on input service. Credit reversed already which should be accepted as
sufficient since the exercise of option under Rule 6(3A) is only a procedural violation.
9. It is seen from the record that the appellant has taken out registration as a dealer w.e.f.
14.11.2013. After such date, the procurement of inputs and clearance of the same on reversal of
cenvat credit is to be considered as an activity of trading and all consequences of specifying
trading as an exempted service (w.e.f. 01.04.2011) will follow. It is seen that Rule 6(3)(i) has
been amended w.e.f. 01.06.2015 providing for reversal of 7% of the value of exempted service.
The period involved in the present case is from July, 2011 to March, 2016. The requirement of

reversal of an amount under Rule 6(3)(i) including the value of exempted service i.e. trading will
arise only after the date of such amendment. For the period prior to 01.04.2015, there is no
requirement of reversal of credit @ 7% of exempted service. This position has been clarified by
the CBEC vide their Circular dated 7.12.2015. Hence, we are of the view that for the period prior
to 01.04.2015 there is no requirement under Rule 6(3)(i) for any reversal of credit of input
services availed for clearance of inputs as such. It has been submitted that on the value of inputs
cleared as such, the reversal on the value of goods as required under 3(5) has already been made.
However, this aspect needs to be verified inasmuch as no details have been given on such
reversal. In respect of reversal of credit of input services, for the period subsequent to
01.04.2015, it is the submission of the appellant that proportionate credit reversal for (4 of 5)
[EXCIA-203/2018] input services has already been made even though the requirement of
exercising an option as required under Rule 6(3A) has not been done by the appellant. The
failure to exercise option is only a procedural requirement and may be overlooked since
proportionate reversal of input services has already been made.
4. The revenue's main argument is that the decision of the CESTAT, even while remitting the
matter for verification is erroneous, in as much as the assessee did not follow the procedure
prescribed by Rule 6(3A) of the Cenvat Credit Rules, 2004. It is urged that once the Rules
directed the concerned party to avail of a benefit by following a particular procedure, in the
absence of its mandate, the benefit could not be granted.
5. Learned counsel for the revenue relied upon the judgment in the case of Commissioner of
Central Excise, New Delhi vs. Hari Chand Shri Gopal & Ors, (2011) 1 SCC 236 and the
judgment of Bombay High Court in the case of Commissioner of Central Excise vs. Nicholas
Piramal (India) Ltd. 2009 (244) ELT 321 (Bom.).
6. At the outset, this Court notices that the CESTAT has finally remitted the matter for fresh
verification in terms of its order.
7. In short, the revenue's argument is that Rule 6(3A) is not merely procedural but was binding
upon the assessee, who could not have claimed the benefit of even proportionate credit or it
would have otherwise been entitled to inputs service for which Cenvat Credit was admissible,
without following the procedure. This Court is of the opinion that the CESTAT order cannot be
faulted.
8. The show cause notice, in this case, covers two different periods - substantial part of that
period was when Rule 6(3A) did not exist. During this time, adjudicating authorities were bound
to follow the rule while granting inputs credit in respect of services that qualify for it, even while
excluding the credit for non- eligible services and activities. All that Rule 6(3A) has done is to (5
of 5) [EXCIA-203/2018] streamline the procedure for apportioning credits to ensure that
proportionate credit, to the extent admissible could be claimed for the business and ensure that

the concerned adjudicating officers do not have to spend time on carrying out the exercise. This
amendment i.e. procedure for apportionment under sub-rule 3(A) was facilitative and procedural.
The entitlement to credit otherwise is in Rule 3 of the Cenvat Credit Rules. It is not disputed that
Cenvat credit can be given in respect of services only when the inputs services qualify for that
benefit and not for other inputs which are not eligible for the process of manufacture.
9. In view of the above discussion, no question of law arises and the appeals are accordingly
dismissed. All pending applications are also dismissed.
(SANJEEV PRAKASH SHARMA),J (S. RAVINDRA BHAT),CJ Anil Makwana /1113 Powered by TCPDF (www.tcpdf.org)
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CUSTOMS, EXCISE & SERVICE TAX
APPELLATE TRIBUNAL
NEW DELHI.
PRINCIPAL BENCH, COURT NO. I
DEFECT DIARY APPEAL NO. 52445/2019
M/s KMG Rolling P. Ltd.

Appellant

VERSUS

Principal Additional Director Respondent
General (Adjudication), New Delhi.

WITH

DEFECT DIARY APPEAL NO. 52446/2019
APPEARANCE

Shri Shubhankar Jha, Advocate – for the appellants.
Shri Rakesh
Department

Agarwal,

Authorized Representative

(DR) – for the

CORAM : HON’BLE SHRI JUSTICE DILIP GUPTA, PRESIDENT HON’BLE SHRI P.V. SUBBA RAO,
MEMBER (TECHNICAL)

DATE OF HEARING : 15.09.2021.
ORDERSHEET
The appeal was filed in the office on 17.09.2019 without making the
mandatory pre-deposit as contemplated under Section 35F of the Central
Excise Act, 1944. Accordingly, a communication dated25.09.2019 was sent
to the appellant for removing this defect.

2.

Learned Counsel for the appellant, when the matter was taken up on

21.10.2019 in connection with the pre-deposit, drew attention of the bench to a chart at
page 181 of the appeal memo regarding depositof Rs. 51,97,950/- during the pendency
of the proceedings before the adjudicating authority and stated that the said amount
may be adjusted towards the pre-deposit.
3.

The Department was given time to seek instructions in thematter.

4.

Shri Rakesh Agarwal, learned Authorized Representative has placed the

communication dated 05.03.2021 sent by the Joint Commissioner (Review) as also a copy
of the application dated 04.11.2015 submitted by the appellant before the Settlement
Commission in connection with the show cause notice dated 18.03.2015 and pointed
that the amount which the appellant claims was deposited and should be adjusted
towards pre-deposit was actually deposited in connection with another show cause
notice dated 18.03.2015, which was also issued to the appellant. He further states that in
respect to this show cause notice dated 18.03.2015, the appellant had filed an
application before the Settlement Commission.

5.

Shri Shubhankar Jha, learned Counsel appearing for the appellant has stated

that though it is correct that the application dated 04.11.2015 was filed by M/s KMG
Rolling P. Ltd. (appellant in Defect Diary Appeal No. 52445/2019) and Shri Anil Goel
(appellant in Defect Diary Appeal No. 52446/2019) before the Settlement Commission
but against the order passed by the Settlement Commission, the party approached the
Delhi High Court and the matter has been remanded by the Delhi High Court. He,
therefore, submits that there is no confirmed

demand against the appellant in connection with the show cause notice
dated 18.03.2015 and the amount deposited in pursuance to this show
cause notice can be adjusted towards the pre-deposit in this appeal arising
out of another show cause notice dated 01.03.2016.
6.

We have considered the submissions advanced by learned Counsel for the

appellant and also examined the records.
7.

The present appeal arises out of a show cause notice dated 01.03.2016, which

was adjudicated upon by an order dated 13.06.2019. The appellant did not state in the
appeal that the aforesaid amount of Rs. 51,97,950/-, which is contained in the chart at
page 181of the appeal memo, was actually deposited pursuant to the show cause notice
dated 01.03.2016 and it is the Department which has informed that this amount was
deposited in pursuance to another show cause notice dated 18.03.2015. This fact is
corroborated by the letter dated 05.03.2021 sent by the Joint Commissioner (Review)
and the relevant portion of the letter is reproduced below :“Please refer to letter F. No. Defect/52445/2019/432 dated24.02.2021 and
05.03.2021 on above cited subject.
2.
In this regard, it is submitted that on perusal of SCN C. No. V (H) Adj.-I/CE74/182/2014/1095 dated 18.03.2015, following amount mentioned in the SCN as
deposited and proposed to be appropriated in Govt. account.
(i)

(ii)

(iii)

(iv)

Duty amounting to Rs. 42,49,548/- (BED Rs. 41,25,774/- + Ed. Cess
Rs. 82,516/- SHE Cess Rs. 41,258/- on clandestine removal of wire
Rods vide RG-23 Pt. Entry No. 2 dated 25.02.2012 (Para -3.1.9) ;
BED amounting to Rs. 3,74,722/- vide RG-23 Pt. EntryNo. 10 dated
04.10.2012 and ED. Cess of Rs. 7,494/+ SHE Cess Rs. 3,747/- (Total Rs. 11,241/-) vide PLA Entry No.
9 dated 04.10.2012 in respect of shortage of stock of scrap of
7097 Kgs. (Para-3.2.3) ;
Duty amounting to Rs. 24,635/- (BED Rs. 23,918/- + Ed. Cess Rs.
478/- SHE Cess Rs. 239/- on shortage of stock of scrap of 453 Kgs.
Vide RG-23 Pt. Entry No. 14dated 28.12.2012 (Para – 3.2.5) ;
Cenvat Credit amounting to Rs. 38,012/- availed wrongly on building
material as Capital Goods vide RG-23 Pt. Entry No. 10 dated
04.10.2012 (Para – 4.6)

3.
The amounts mentioned at (i) to (iv) above are matched withthe amounts
proposed for appropriation and mentioned at Para 8 (i) and 8 (ii) of the SCN dated
18.03.2015 as well as the amounts mentioned in serial Nos. 1 to 5 of the annexure,
annexed with the appeal diary No. 52445 of 2019”.

8.

The Department has also placed the application dated 04.11.2015 filed by M/s

KMG Rolling P. Ltd. and Anil Goel before the Settlement Commission. The relevant
portion of the application is as follows :“To,
The Commissioner,
Customs & Central Excise Settlement Commission
Principal Bench, Room Nos. 345-363
3rd Floor Hotel Samrat, Kautilya Marg,
Chanakyapuri, New Delhi.
Respected Sir,
Subject : Settlement application filed by M/s KMG Rolling P.
Ltd. and Shri Anil Goel in respect of Show Cause Notice No.
C. No. V (H) ADJ-I/CE- 74/182/2014/1095 dated 18.03.2015.
Please refer to your office letter dated 02.11.2015 regarding submission of
Challans of the admitted duty in the regard to the settlement application
bearing applications no. 4945/2015 to 4946/2015 on 23.09.2015. In the above
mentioned Settlementapplications, we had admit the duty Rs. 48,13,658/- and
interest amounting to Rs. 56,971/- and the duty has been deposited in
following manner
Sl.
No.
1.

Duty deposited(in
Rs.)
42,49,548/-

Challan/Entry No. withdate
RG 23 Part II entry No.02
dated 25.05.2012

2.

3,74,722/-

3.

11,241/-

PLA Entry No. 9 dated
04.10.2012

4.

24,635/-

RG 23A Part-II EntryNo.
14
dated
28.12.2012

46,60,146/-

RG 23 Part II entry No.09
dated 04.10.2012

Remarks
Mentioned in ParaNo.
3.1.10 of the
SCN
Mentioned in Para
No. 3.2.3 of theSCN
Mentioned in Para
No. 3.2.3 of theSCN
Mentioned in Para No.
3.2.5 of the SCN
The amount of Rs.
46,60,146/is
proposed
for
appropriation in Para
No. 8 (i) ofSCN

5.

38,012/-

RG 23 Part II entry No.10
dated 04.10.2012

Mentioned in Para No.
4.7 of the SCN and Rs.
38,012/- is proposed for
appropriation in
Para No. 8 (ii) of SCN

6.

2,60,068/-

The said amount is
voluntary paid

7.

56,971/-

RG23 Part II entry No.17
dated 14.03.2013
Challan dated 14.09.15
towards interest

Therefore, it is submitted that the amounts admitted by the applicant is more the duty
deposited by the applicant. Out of the total amount deposited, Rs. 46,98,158/- is
propose for appropriation in the show cause notice in question and Rs. 2,60,068/- is
voluntary paid by the applicant during the investigation (proof of the same is filed
with the earlier letter dated 26.10.2015)”.

9.

It, therefore, clearly transpires that the amount of Rs.

51,97,950/- which the appellant seeks to adjust against the pre-deposit in
this appeal cannot be adjusted as pre-deposit for the reason that the said
amount was deposited in pursuance to another show cause notice dated
18.03.2015 and in respect of which the appellants have moved the
Settlement Commission. This matter, as stated by the learned Counsel of
the appellant has been remanded, but that would not make any difference
so far as the adjustment of the amount towards the pre- deposit in these
appeals is concerned.
10.

It is, therefore, not possible to accept the contention of the appellants that the

said amount should be adjusted towards the pre- deposit in these two appeals.
11.

However, as the issue has been decided today, we grant one opportunity to the

appellant to make the pre-deposit in one month from today, failing which the
appeals may be dismissed.

12.

List the matter on October 22, 2021 with the office reportabout compliance of

this order.

Back
2021 (8) TMI 173 - CESTAT NEW DELHI
M/S KRISHI UPAJ MANDI SAMITI BARAN VERSUS COMMISSIONER, CGST &
CENTRAL EXCISE DIVISION, UDAIPUR
Period of limitation - Relevant date - Renting of immovable properties - Demand with
the statutory interest for the period 01.04.2012 to 30.06.2012 - recovery of service tax
under section 73(1) of the Finance Act - HELD THAT:- Section 73(1) of the Finance Act
deals with recovery of service tax not levied or paid or short-levied or short-paid or
erroneously refunded - section 73(1) was amended w.e.f. 2805.2012 and the period of “one
year from the relevant date” was amended to “eighteen months from the relevant date”.
There is no dispute that the relevant date in the present case is 25.11.2012. Prior to this
date on 28.05.2012, section 73(1) of the Finance Act was amended and it was provided that
the Central Excise Officer could issue a notice within eighteen months from the relevant
date. The show cause notice was issued on 08.05.2014, which would be within eighteen
months from 25.11.2012 - Commissioner (Appeals), therefore, committed no illegality in
holding that the demand for the period 01.04.2012 to 30.06.2012 was within the statutory
period of eighteen months from the relevant date.
There is, therefore, no illegality in the impugned order - appeal dismissed - decided against
appellant.
No.- SERVICE TAX APPEAL NO. 53409 OF 2018
Order No.- FINAL ORDER No. 51698/2021
Dated.- August 4, 2021
MR. DILIP GUPTA, PRESIDENT AND MR. P.V. SUBBA RAO, MEMBER (TECHNICAL)
Ms. Bhanu Shree Jain, Advocate for the Appellant
Dr. Radhe Tallo, Authorized Representative for the Department
ORDER
M/s. Krishi Upaj Mandi Samiti Baran [the appellant] has sought the quashing of the order
dated 21.03.2018 passed by the Commissioner (Audit), Central Goods and Service Tax
(Audit) Commissionerate, Jodhpur [the Commissioner (Appeals)], by which the appeal
has been partially allowed to the extent that the demand with the statutory interest for the
period 01.04.2012 to 30.06.2012 has been confirmed but the demand for the period after
01.07.2012 has been dropped.
2. The appellant was established by the Rajasthan State Government under the provisions
of The Rajasthan Agriculture Produce Markets Act, 1961. To fulfill the obligations of
providing necessary facilities of marketing of agricultural produce cast upon the appellant,
the appellant let out shops or godowns within the market area and collected an allotment
fee from the merchants or agriculturalists.
3. It is the collection of this amount that led to the issuance of a show cause notice dated
08.05.2014. The show cause notice mentions that the appellant had rented out its
immovable properties to various business firms/individuals on periodical rent/lease amount
and the services provided by the appellant would fall under the category of ‘renting of
immovable properties’ defined under section 65(90a) of the Finance Act, 1994 [the Finance
Act] and made taxable w.e.f. 01.06.2007 under section 65(105)(zzzz) of the Finance Act.
The relevant portion of the show cause notice is reproduced below:
“2. Whereas, it has been gathered that the noticee had rented out its immovable
properties to various business firms/individuals for furtherance of their business on
periodical rent/lease amounts. The service provided by the notice against receipt of
certain amount falls under the category of “Renting of Immovable Property” Service

and the amount so received is forming part of the taxable value w.e.f. 01.06.2007.
6. *******
The notice collected an amount of ₹ 82,67,227/- from the business firms/individuals
client as ‘Allotment Fee’ but on the said amount no Service Tax has been paid by
them, thus, they appear to have evaded the Service tax amounting to ₹ 10,21,829/(Service Tax ₹ 9,92,067/- + Education Cess ₹ 19,841/- + SHE Cess ₹ 9,921/-) during
the period from 01.04.2012 to 31.03.2013 (As shown in the Annexure “A”),
9. Now, therefore M/s Krishi Upaj Mandi Samiti, Baran hereby called upon to show
cause to the Additional Commissioner Central Excise Commissioner-I, N.C.R.
Building, Statue Circle, Jaipur-302005 (Rajasthan) within 30 days from the receipt of
this show cause notice as to why:(i) Service Tax amounting ₹ 10,21,829/- (Service tax ₹ 9,92,067/- + Education
Cess ₹ 19,841 + SHE Cess ₹ 9,921/-) should not be demanded and recovered
from them under Section 73(1) of the Finance Act, 1994;
(ii) Interest at the appropriate rate should not be recovered from them under
Section 75 of the Act ibid; and
(iii) Penalty should not be imposed upon the provision of Section, 76 and 77 of
the Finance Act, 1994 for contravention of Section 68, 69 & 70 of the Finance
Act of the Finance Act, 1994 read with Rule 4, 6 & 7 of the Service Tax, 1994.
4. The appellant filed a reply, denying the allegations made in the show cause notice. The
Adjudicating Authority, however, by order dated 29.12.2016 confirmed the demand with
interest and penalty.
5. Feeling aggrieved, the appellant filed an appeal and, as noticed above, the
Commissioner (Appeals) partially allowed the appeal. The relevant portion of the order
passed by the Commissioner (Appeals) is reproduced below:
“8. I find that in the appeal, the adjudicating authority vide impugned order has
confirmed service tax demand on renting of immovable property, wherein period of
demand is from 1.4.2012 to 31.3.2013. As held by Hon’ble Tribunal, there is no
service tax liability after 01.07.2012. Following the judicial discipline, I am inclined to
conclude that the appellant’s renting of immovable property services provided to
brokers/traders for agriculture purpose fall under clause (d) of Negative List specified
under Section 66(D) of the Finance Act, 1994. I therefore hold that they are not
liable to pay service tax on renting of immovable property services provided to
brokers/traders after 1.7.2012. However, the appellant has also provided renting of
immovable property services to brokers/traders before 01.07.2012 i.e. from
01.04.2012 to 30.06.2012, which attracted service tax as per rate prescribed along
with interest. The SCN has been issued on 8.5.2014, within time limit of 18 months
as the last date for filing ST3 returns for the period 1.4.2012 to 30.6.2012 was
extended to 25.11.2012 and therefore the demand is not time barred. I refrain from
imposing any penalty on the appellant as the issue was of interpretation of benefit of
a notification and tribunal in has its order dated 25.02.2017 already held that there
was no malafide Act on part of the appellant to evade Service Tax.
9. In view of above, I partially allow the appeal filed by the appellant to the extent
mentioned above and confirm the demand along with statutory interest for the period
1.4.2012 to 30.6.2012. Held accordingly.
6. Ms. Bhanu Shree Jain learned counsel appearing for the appellant made following
submissions:
i. The normal period of limitation for the rising demand for non-payment of service tax
as per section 73 of the Finance Act for the period 01.04.2012 to 28.05.2012 is one
year from the relevant date. In the present case, the relevant date is the due date of
filing of return i.e. 25.11.2012. Thus, the period of limitation will expire on 25.11.2013.
The impugned show cause notice has been issued on 08.05.2014. Thus, the demand
raised for the period 01.04.2012 to 28.05.2012 is barred by limitation; and

ii. Section 73(1) of the Finance Act was amended with effect from 28.05.2012 and
the period of limitation was extended to 18 months. It is settled law that the
amendment in the period of limitation cannot revive a dead claim. Thus, the demand
for the period 01.04.2012 to 28.05.2012 will be governed by the period of limitation
existing before amendment.
7. Dr. Radhe Tallo learned Authorized Representative appearing for the Department,
however, supported the impugned order.
8. The submissions advanced by learned counsel for the appellant and the learned
Authorized Representative of the Department have been considered.
9. Section 73(1) of the Finance Act deals with recovery of service tax not levied or paid or
short-levied or short-paid or erroneously refunded. This section, as it stood prior to
28.05.2012, is reproduced below:
“SECTION 73. Recovery of service tax not levied or paid or short-levied or
short-paid or erroneously refunded. (1) Where any service tax has not been levied or paid or has been short-levied or
short-paid or erroneously refunded, Central Excise Officer may, within one year from
the relevant date, serve notice on the person chargeable with the service tax which
has not been levied or paid or which has been short-levied or short-paid or the
person to whom such tax refund has erroneously been made, requiring him to show
cause why he should not pay the amount specified in the notice:
Provided that where any service tax has not been levied or paid or has been shortlevied or short-paid or erroneously refunded by reason of (a) fraud; or
(b) collusion; or
(c) wilful mis-statement; or
(d) suppression of facts; or
(e) contravention of any of the provisions of this Chapter or of the rules made
thereunder with intent to evade payment of service tax, by the person chargeable
with the service tax or his agent, the provisions of this sub-section shall have effect,
as if, for the words “one year”, the words “five years” had been substituted.”
10. The aforesaid section 73(1) was amended w.e.f. 2805.2012 and the period of “one year
from the relevant date” was amended to “eighteen months from the relevant date”.
11. There is no dispute that the relevant date in the present case is 25.11.2012. Prior to this
date on 28.05.2012, section 73(1) of the Finance Act was amended and it was provided that
the Central Excise Officer could issue a notice within eighteen months from the relevant
date. The show cause notice was issued on 08.05.2014, which would be within eighteen
months from 25.11.2012.
12. The Commissioner (Appeals), therefore, committed no illegality in holding that the
demand for the period 01.04.2012 to 30.06.2012 was within the statutory period of eighteen
months from the relevant date.
13. There is, therefore, no illegality in the impugned order dated 21.03.2018 passed by the
Commissioner (Appeals). The appeal is, accordingly, dismissed.
(Order pronounced on 04.08.2021)
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CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL
NEW DELHI

Service Tax Appeal No. 53107 of 2016
(Arising out of Order-in-Appeal No. 102-103/ST/DLH/2016-17 dated 04.10.2016
passed by the Commissioner (Appeals-I), Service Tax, New Delhi)

Chimes Aviation P Ltd. .......................................Appellant
18, Nehru Place,
New Delhi-110019

VERSUS

Commissioner, Service Tax ................................... Respondent
New Delhi II AND Service Tax Appeal No. 53108 of 2016 (Arising out of Order-in-Appeal No. 102103/ST/DLH/2016-17 dated 04.10.2016 passed by the Commissioner (Appeals-I), Service Tax, New
Delhi) Chimes Aviation P Ltd. ....Appellant 18, Nehru Place, New Delhi-110019 VERSUS
Commissioner, Service Tax Respondent Delhi II APPEARANCE:
Shri Anil Sood & Shri Sameer Sood, Advocates for the Appellant Shri Rakesh Kumar and Dr. Radhe
Tallo, Authorized Representatives of the Department CORAM:
HON‟BLE MR. JUSTICE DILIP GUPTA, PRESIDENT HON‟BLE MR. P.ANJANI KUMAR,
MEMBER (TECHNICAL) Date of Hearing: 18.08.2021 Date of Decision: 24.01.2022 Final Order
No._50053-50054/2022 JUSTICE DILIP GUPTA:
Service Tax Appeal No. 53107 and Service Tax Appeal No. ST/53107 & 53108/2016 53108 of 2016
have been filed by M/s Chimes Aviation P. Ltd.1 to assail the order dated 07.10.2016 passed by the
Commissioner (Appeals)-I Service Tax New Delhi2 that has modified the order dated 07.06.2016
passed by the Additional Commissioner of Service Tax Delhi- II3, adjudicating the two show cause
notices dated 21.10.2013 and 15.04.2015. The period involved in the first show cause notice dated
21.10.2013 is from 2008 to 2009, while the period involved in the second show cause notice dated
15.04.2015 is from 2013 to 2014.
2. In regard to the first show cause notice, the Additional Commissioner confirmed the demand of
service tax amounting to Rs. 23,84,477/- under section 73 of the Finance Act, 19944 and
appropriated an amount of Rs. 23,48,061 already deposited by the appellant. Interest under section
75 of the Finance Act and penalties under sections 77(1)(a) and 77(2), and section 78(1) of the
Finance Act were also imposed.
3. In regard to the second show cause notice, the Additional Commissioner confirmed the demand of
service tax amounting to Rs. 5,35,032/- under section 73 of the Finance Act and appropriated an

amount of Rs. 5,35,032/- deposited by the appellant. The Additional Commissioner also ordered for
levy of interest under section 75 of the Finance Act and penalties under sections 77 (1)(a) and 77(2),
and 76 of the Finance Act.
4. The Commissioner (Appeals) dropped the levy of interest in regard to both the show cause notices,
but confirmed the imposition of penalty under sections 77(1)(a) and section 77(2) of the Finance Act.
1. the appellant
2. the Commissioner (Appeals)
3. the Additional Commissioner
4. the Finance Act ST/53107 & 53108/2016
5. The appellant is in the business of imparting training and coaching to individuals in the field of
flying aircrafts for obtaining commercial licenses and private licenses from the Director General of
Civil Aviation. The appellant, after receiving the requisite permission, also started operating the
aircraft on a need basis or charter service and obtained registration as a service provider of the
taxable services "transportation of passengers by air" and "commercial training and coaching".
6. The issue involved in these appeals is as to whether the services provided by the appellant would
be taxable under the head "transportation of passengers by air" which became taxable w.e.f.
01.07.2010 or would be taxable under "supply of tangible goods"6 w.e.f 16.05.2008.
7. In order to appreciate the contentions that have been advanced by the learned counsel for the
appellant and the learned authorised representatives appearing for the Department, it would be
necessary to examine the taxable services provided under the head „TPA‟ as contended by the
appellant and „STG‟ as contended by the Department.
8. Prior to 01.07.2010, „TPA‟ was a taxable service defined in section 65(105)(zzzo) of the Finance
Act in relation to transport of a passenger embarking in India for international journey. It is
reproduced below:
"Section 65(105)(zzzo) "taxable service" means any service provided or to be provided to any
passenger, by an aircraft operator, in relation to scheduled or non-scheduled air transport of such
passenger embarking in India for international journey, in any class other than economy class.
Explanation 1: For the purposes of this sub-clause, economy class in an aircraft meant for scheduled
air transport of passengers means,(i) Where there is more than one class of travel, the class attracting the lowest standard fare; or
(ii) Where there is only one class of travel, that class.
5. TPA
6. STG ST/53107 & 53108/2016 Explanation 2: For the purposes of this sub-clause, in an aircraft
meant for non-scheduled air transport of passengers, no class of travel shall be treated as economy
class;"

9. An amendment was made w.e.f. 01.07.2010 in the aforesaid section by including domestic journey
in addition the international journey and the amended section is as follows:
"Section 65(105)(zzzo): to any passenger, by an aircraft operator, in relation to scheduled or nonscheduled air transport of such passenger embarking in India for domestic journey or international
journey;"
10. The definition of „passenger‟ in section 65(77c) was also amended on 01.07.2010.
11. Prior to 01.07.2010, the definition of „passenger‟, as contained in section 65(77c), is as follows:
"(77c) "passenger" means any person boarding, at any customs airport, an aircraft for performing an
international journey, but does not include(i) a person who has arrived at such customs airport from a place outside India and is in transit
through India, provided that he does not pass through immigration and does not leave customs area
and continues his journey to a place outside India; and
(ii) a person employed or engaged by the aircraft operator in any capacity on board the aircraft;"
12. After 01.07.2010, the definition of „passenger‟ is as follows:
"(77c) "passenger" means any person boarding an aircraft in India for performing domestic journey
or international journey."
13. STG, which become a taxable service w.e.f. 16.05.2008, is defined in section 65 (105)(zzzzj) to
mean:
"Section 65(105)(zzzzj): "taxable service" means any service provided or to be provided to any
person, by any other person, in relation to supply of tangible goods including machinery, equipment
and appliances for use, without transferring right of possession and effective control of such
machinery, equipment and appliances."
ST/53107 & 53108/2016
14. It would, therefore, be seen that „TPA‟ service in the case of international travel, both for
scheduled and non scheduled transport operator was taxable w.e.f. 16.05.2008 but it was subjected to
levy of service tax for domestic travel also w.e.f. 01.07.2010.
15. The order passed by the Commissioner (Appeals) notices the following facts:
(i) "In order to ascertain the veracity of the contents of the appellant, I have carefully gone through
the impugned order and find that in para E7.4 at page 56, the original authority has observed as
under:
"I note that the notice claimed to have paid service tax of Rs. 28,83,093 for the period 2009-10 to
2013-14 under Air Transport of Passenger Services (year wise service tax amount can be tabulated as
per table below):
Financial Year

Service tax paid under Air Transport

of Passenger Services as claimed in
their submissions
2008-09

Nil

2009-10

3,89,809

2010-11

4,73,089

2011-12

6,41,658

2012-13

8,43,505

2013-14

5,35,032

Total

28,83,093

From the above it can be seen that the appellant has been discharging their Service Tax liability since
2009-10 onwards. So far as the year 2008-09 is concerned, the impugned order clearly says that no
Service Tax is payable by the appellant as the receipt of taxable services falls within the exemption
limit of Rs. 10 lakh. It is also on record that the original authority has appropriated the Service Tax
amount paid by the Appellant by classifying their services under „Supply of Tangible Goods
Services‟ instead of „Transport of Passengers by Air Services (TPA).‟ XXXXXXXX
(ii) "In the instant case, the Appellants have submitted copies of some of the Invoices, majority of
which are not legible however, on concerted effort I could read the details incorporated in invoice no.
09-10/07/0004 dated 21.07.2009 ST/53107 & 53108/2016 and invoice no. 09-10/04/0003 dated
27.04.2009 along with their appeal memorandum. If we take the example of Invoice dated
21.07.2009, the details given clearly indicate that an aircraft/helicopter has been hired out to one Mr.
George Gatlin against a money consideration of Rs. 2,09,500/- Likewise, in the case of invoice dated
27.04.2009, the details given clearly indicate that an aircraft/helicopter has been hired out to one Mr.
Ali...... for consideration of Rs. 3,84,000/-. A plain perusal of both these invoices, show that the
Appellant have actually issued the said invoice for hiring out the aircraft/helicopter to particular
person/organization and the amount charged in the invoice is lump-sum irrespective of number of
passengers because the said invoices nowhere carry any such detail. I have also gone through other
invoices which are not easily readable, yet, from the legible part of these invoices one could find out
that these invoices also do not contain any details of the passengers.
From the foregoing it appears to be a simple case of hiring of Aircraft on certain charges to be paid
by the charterer who was not entitled to have the Aircraft under its control and risk during the term of
the lease/hiring since exclusive possession and effective control of the said Aircraft is not transferred
to the charterer during the term of the lease/hiring as is discussed in the foregoing paras."
(iii) I find that the facts of the case when analyzed in the context of the contents of the above circular
and definition given under Section 65(105) (zzzzj) of Finance Act, 1994, it can be seen that the
Appellants are actually providing the services under the category of „Supply of tangible goods
services‟ and therefore the question of classifying the same under different category of taxable
services does not hold. One must appreciate that at the relevant point of time (upto 30.06.2012)
taxable services were defined separately under clause (105) of Section 65 of the Finance Act, 1994
and the principles of classification were mentioned in Section 65A which stated ST/53107 &
53108/2016 that the real nature and the substance of the transaction and not merely the form of
transaction should be the guiding factor for deciding the classification and therefore the said services
are taxable and are appropriately classifiable under Section 65(105) (zzzzj) of Finance Act, 1994.
Even after the introduction of negative regime, by virtue of the facts of the case, the conditions of the
agreement (as opined in the impugned order), details given in the invoices and also the fact that the
right of possession and effective control of the aircraft is not transferred to the charterer, the question

of classifying the said services under 'Air Transport Service does not arise. Hence, no intervention is
warranted in the impugned order."
(iv) "Now I come to the question of charging of interest under Section 75 of the Finance Act, 1994
and imposition of penalties under Section 76, 77 and 78 of the Finance Act, 1994. The fact of the
case with regard to payment of Service Tax on the part of the appellant as detailed in para E7.4. of
the impugned order have already been discussed in para 6 above. It can clearly be seen that the
impugned order has nowhere stated/alleged/observed that there is any delay in the payment of
Service Tax on the part of the appellant. Therefore as of now the only question that needs to be
examined is as to whether payment of Service Tax under a different category of taxable services
should attract interest/penalty.
As there is no delay in discharging of Service Tax liability, no interest can be charged from the
appellant. I have carefully gone through the provision of Section 76 and 78 of the Finance Act, 1994
and find that under both the Sections, non-payment of Service Tax attracts invoking of penal
provisions. In the instant case the allegation is not about non-payment of Service Tax but it is about
payment of the said Service Tax under a different category of taxable service. In the given scenario,
as the records say, no Service Tax was recoverable from the appellant and that the entire amount of
Service Tax has been discharged on timely basis by the appellant, penalties ST/53107 & 53108/2016
imposed upon the appellant under Section 76 and 78 are not justified."
(v) "However, as is evident from the Grounds of Appeal, the appellant has stated that with effect
from 01.07.2010, the Appellant started paying the Service Tax by classifying the same under
transport of passengers by Air Services (TPA) and not under supply of Tangible Goods Services
(STGU) as is observed by the department. It, thus becomes apparent that initially, in order to seek
refund of the amount already paid for the previous period (2009-10 and 2010-11 i.e. from 01.04.2009
to 30.06.2010), they classified their services under a wrong head (transport of passenger by air
service/TPA) and stuck with the same later on. When the department's view was made clear to the
Appellant, the insistence on their part to deliberately classify their services under a different head
shows their intention of escaping their liability for the previous period which amount to noncompliance with statutory obligations. The Appellants have relied upon various case laws but in the
instant case the facts of the case are different and there is nothing on record to suggest that the
circumstances/conditions as prevailed in the cited judgment are also existing vis-à-vis the present
case. In the cases relied upon the Appellants, there is a certain element of technical or venial breach
of a provision of law on the part of the concerned party which in turn has served as a pointer of bona fide default on the part of that party, but in the instant case, the intentional mis- classification of the
services rendered cannot be termed as a technical or venial breach of any provision on their part. As
discussed above, the Appellants have also failed in proving their bona-fide in as much as the fact that
they knew the exact classification of the services rendered by them and still failed to discharge their
tax liability under the proper classification. It is not a case where there was any confusion with regard
to the correct classification of service, rather they have deliberately defied the correct payment of
Service Tax. In view of foregoing, when the offence of deliberately mis-classifying their services on
the part ST/53107 & 53108/2016 of the Appellants is proved beyond doubt, the said act deserves to

be penalized and accordingly, the observation with regard to imposition of penalty under Section
77(1)(a) and Section 77(2) of the Finance Act, 1994 made in the impugned order is vindicated."
(emphasis supplied)
16. The gist of the findings recorded by the Commissioner (Appeals), are as follows:
(i) From the legible invoices it is clear that the appellant had given on hire aircraft/helicopters against
consideration and the control and possession of the aircraft/helicopters always remained with the
appellant. Thus, the appellant provided STG services;
(ii) As there was no delay in the discharge of service tax liability, interest under section 75 of the
Finance Act cannot be charged from the appellant;
(iii) Penalties under sections 76 and 78 of the Finance Act cannot also be levied upon the appellant as
it is not a case of non payment of service tax but relates to payment of service tax under a different
taxable service; and
(iv) The appellant stated that it had started paying service tax under TPA services w.e.f.
01.07.2010
started

and, therefore, the appellant

classifying

the

service under

a

different category in order to seek refund for the tax paid for the past period and also continued to
classify the service under a wrong head even after the view of the Department was made known to
the appellant. The appellant would, therefore, be liable to pay interest section 77(1)(a) and section
77(2) of the Finance Act.
ST/53107 & 53108/2016
17. Shri Anil Sood, learned counsel for the appellant assisted by Shri Sameer Sood, made the
following submissions:
(i) The intent and spirit of imposition of tax is to levy service tax on passengers opting to fly by air,
the Department cannot, therefore, levy tax on the aircraft operator under STG service in view of the
provisions of section 65A and Section 66F of the Finance Act. In support of this contention reliance
has been placed on the decisions of the Supreme Court in Commissioner of Central Excise, Cus.
& S.T. vs. Federal Bank Limited7, Commissioner of C. Ex. & Cus., Kerala vs. Larsen & Toubro
Ltd.8 and the decision of the Delhi High Court in Airport Retail Pvt. Ltd. vs. Union of India;
(ii) Taxability cannot be based on a Circular while deciding taxability of service. In Global Vectra
Helicorp Ltd. vs. Commissioner of S.T., Mumbai-II9 pronounced on 22.01.2015 the judgment of the
Supreme Court in Federal Bank Limited pronounced on 18.02.2016 was not available and, therefore,
the Tribunal classified the services following the law laid down by the Bombay High Court in Indian
National Shipowners‟ Association vs. Union of India10 pronounced on 23.03.2009. However, the
Tribunal failed to appreciate the observations made by the Bombay High Court in paragraph 40 of
the judgment in Indian National Shipowners‟ Association; and
7. 2016 (42) S.T.R. 418 (S.C.)
8. 2015 (39) S.T.R. 913 (S.C.)
9. 2016 (42) S.T.R. 118 (Tri.-Mumbai)

10. 2009 (14) S.T.R. 289 (Bom.) ST/53107 & 53108/2016
(iii) The Commissioner (Appeals) completely failed to appreciate the contentions advanced on behalf
of the appellant and, therefore, passed the order in a mechanical manner.
18. Shri Rakesh Kumar and Dr. Radhe Tallo, learned authorised representatives appearing for the
Department, have however, supported the impugned order and made the following submissions:
(i) The appellant was supplying aircraft/helicopter owned by it to various entities for their use. The
services were rendered by the appellant to the service recipient on mutually agreed terms and
conditions and while providing the helicopter/aircraft on the charter, the appellant supplied its own
crew keeping an effective control and possession of the helicopter/ aircraft; and
(ii) The services so provided by the appellant are clearly covered under the taxable category of the
STG w.e.f. 16.05.2008. To support this contention, reliance was placed on the decisions of the
Tribunal in Global Vectra Helicorp Ltd. and EIH Ltd. vs. Commissioner of Central Excise, DelhiI11.
19. The submissions advanced by the learned counsel for the appellant and the learned authorized
representatives appearing for the Department have been considered.
20. The issue that arises for the consideration in the appeals is as to whether the services provided by
the appellant would fall under the category of TPA or STG. To resolve this issue it would be
necessary to examine whether the appellant was providing TPA service w.e.f.
11. 2019 (24) G.S.T.L. 592 (Tri.-Del.) ST/53107 & 53108/2016 01.07.2010 or was providing a
service in relation to supply of aircraft/helicopter without transferring the right of possession and
effective control, which service would fall under the category of STG w.e.f. 16.05.2008.
21. The finding recorded by both the adjudicating authority and the appellate authority is that the
appellant had supplied aircraft/helicopter belonging to the appellant to various entities on the terms
and conditions mutually agreed upon and while providing the helicopter/aircraft on charter the
appellant had provided its own pilot and other flying staff and kept the effective control and
possession over the said helicopter/aircraft with itself. It is for this reason that the services provided
were categorized under STG w.e.f. 16.05.2008, which also continued to remain taxable w.e.f.
01.07.2012.
22. The contention for learned counsel for the appellant is that the services were actually rendered to
the passengers as it is they who were transported in relation to non-scheduled air transport by the
aircraft operator.
23. This submission of learned counsel for the appellant cannot be accepted. It has been found by the
Commissioner (Appeals), on a perusal of the various invoices, that it was the aircraft/helicopter that
was hired against money consideration which was a lump-sum amount irrespective of the number of
passengers, as even the details of the passengers were not indicated in the invoices. No document has
been shown by learned counsel for the appellant which may dispel this finding. If passengers were to

be transported, certainly tickets would have been issued to them and the invoices would also indicate
the amount received from the individual passengers, but it is not so.
ST/53107 & 53108/2016
24. It would be useful to refer to the Circular dated 09.02.2009 issued by the Board to clarify the
situation. It is as follows:
"It has been brought to the notice of the Board that many non-scheduled operator engaged in the
business of giving the right to use the aircraft to its customers (Chartering of Aircrafts) are not paying
service tax.
The issue has been examined in the Board. With effect from 16-5-2008, service provided to any
person by any other person in relation to supply of tangible goods including machinery, equipment
and appliances for use, without transferring right of possession and effective control of such
machinery, equipment and appliances is taxable service under section 65(105)(zzzj). Chartering of
aircrafts by a client only confers him with the right to use the aircraft and the owner of the aircraft in
such case does not transfer right of possession. As to whether effective control over the aircraft is
transferred or not would be a question of fact to be determined in each case. Where the crew is also
provided by the owners of the aircrafts and in a wet lease of aircraft effective control is not
transferred."
25. Learned counsel for the appellant also contended that classification of a service has to be in
accordance with the provisions of section 65A of the Finance Act prior to 30.06.2012 and
under section 66F w.e.f. 01.07.2012.
26. The provisions of section 65A would not come to the aid of the appellant for the simple reason
that it is only when a taxable service is prima facie, found to be classifiable under two or more subclauses of section 65(105) that classification has to be effected in the manner provided. In the present
case, as noticed above, there is no manner of doubt that the services provided by the appellant would
fall only under section 65 (105) (zzzzj), which became taxable w.e.f. 16.05.2008. Likewise, section
66F(2), on which reliance has been placed by learned counsel for the appellant, would not come to
the aid for the appellant as it is only where a service is capable of differential treatment for
any ST/53107 & 53108/2016 purpose based on its description that the most specific description shall
be preferred over a more general description. In any view of the matter, the most specific description
of the service rendered by the appellant is STG. The decisions relied upon by learned counsel for the
appellant on this aspect would, therefore, be of no help to the appellant.
27. The issue was also considered by the Tribunal in Global Vectra Helicorp Ltd. The Member
(Technical) held that the services rendered by the appellant therein for charter hire of helicopters to
various corporates was classifiable under STG and imposition of penalties under section
76 and 77 was upheld. In coming to the aforesaid conclusion, the Member (Technical) noted that the
contract between the appellant and ONGC was for charter hiring of helicopters for offshore
operations and the appellant agreed to provide the required services. The Member (Technical) also
noticed that the helicopters were operated by the crew provided by the appellant and such crew had
complete control over the actual flying operations and for the services that were rendered

consideration was also paid to the appellant in terms of the agreement. The Member (Technical) also
examined the Circular dated 09.02.2009 issued by the Board. The Member (Judicial) agreed with the
Member (Technical) that classification of services would be under STG, but did not agree on the
imposition of the penalty. The difference of opinion in regard to the imposition of penalties was,
therefore, referred to a third Member, who gave his opinion on the basis of which the following Final
Order was passed.
"FINAL ORDER
23. In the light of the majority decision, we pass the following orders :
(i) We hold that the services rendered by the appellant in ST/53107 & 53108/2016 charter hire of
helicopters to various corporates for offshore operations is classifiable under "supply of tangible
goods for use" service. Consequently, we uphold the demand of service tax under the said category
along with interest thereon. However, wherever the appellant has not collected service tax separately
from the customers, the consideration received shall be treated as cum-tax and the service tax
demand ought to be recomputed. The claim of the appellant for payment of Rs. 10,31,53,803/towards service tax dues shall be verified and if found correct, the same shall be deducted from the
amount due from the appellant. We also uphold the denial of Cenvat credit taken of Rs. 2,33,09,951/. The appellant shall forthwith reverse the said credit, if not already done. The appellant shall also be
liable to pay interest on the credit wrongly availed from the date of taking the credit to the date of
reversal in accordance with law.
(ii) We also uphold the imposition of penalties on the appellant under Sections 76 & 77 of the
Finance Act, 1994 for the default in payment of service tax and for non-compliance of statutory
provisions relating to the service tax. However, we set aside the penalties imposed under Section
78 of the Finance Act, 1994. The penalty of Rs. 2,000/- imposed under Rule 15(3) of the Cenvat
Credit Rules, 2004 is also upheld."
(emphasis supplied)
28. It, therefore, follows that the appellant provided STG service, which became taxable w.e.f.
16.05.2008. The findings to the contrary by the Commissioner (Appeals), therefore, cannot be
sustained.
29. The issue that now remains to be decided is as to whether penalties were validly imposed upon
the appellant under section 77(1)(a) and section 77(2) of the Finance Act. The two sections are
reproduced below:
"Section 77: Penalty for contravention of rules and provisions of Act for which no penalty is
specified elsewhere:
(1) Any person,(a) who is liable to pay service tax or required to take registration, fails to take registration in
accordance with ST/53107 & 53108/2016 the provisions of section 69 or rules made under this
Chapter shall be liable to a penalty which may extend to ten thousand rupees."
xxxxxxxxx (2) Any person, who contravenes any of the provisions of this Chapter or any rules made
thereunder for which no penalty is separately provided in this Chapter, shall be liable to a liable to a
penalty which may extend to (ten thousand rupees)."

30. In the instant case, the appellant had not taken registration under STG taxable service and the
appellant had also contravened the provisions of Chapter V of the Finance Act and the Rules made
there under. Detail findings on this issue have been recorded by the Commissioner (Appeals) in the
impugned order and the same have been recorded in paragraph 15(v) of the order. As there is no error
in the findings recorded by the Commissioner (Appeals), the imposition of penalties under section
77(1)(a) and section 77(2) of the Finance Act cannot be faulted.
31. The impugned order, therefore, does not call for any interference in these appeals. The appeals
are, accordingly, dismissed.
(Order Pronounced on 24.01.2022) (JUSTICE DILIP GUPTA) PRESIDENT (P.ANJANI KUMAR)
MEMBER (TECHNICAL) JB
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M/S BHARTI AIRTEL LIMITED VERSUS COMMISSIONER OF CENTRAL EXCISE,
CUSTOMS & SERVICE TAX, COCHIN
Levy of interest and penalty - Utilisation of ineligible credit - capital goods like
angles, beams, channels, etc., used in erection of towers/pre-fabricated
buildings/shelters - excess availment of credit on capital goods taken in excess of
50% - period from September 2004 to December 2007 - invocation of extended period
of limitation.
CENVAT Credit - capital goods - angles, beams, channels, tower/tower materials and
pre-fabricated shelters - items fall under rule 2(a) of the Credit Rules or not - denial
also on the ground that they do not qualify as accessories or components - HELD
THAT:- The two conflicting views have been expressed by the Delhi High Court
in Vodafone Mobile Services [2018 (11) TMI 713 - DELHI HIGH COURT]and the Bombay
High Court in Bharti Airtel Ltd. [2014 (9) TMI 38 - BOMBAY HIGH COURT]. It, therefore,
needs to examined as to which of these two decisions should be relied upon in this appeal,
which is being decided by the Bangalore Bench of the Tribunal.
In the present case, the judgment of the Bombay High Court rendered in Bharti Airtel was
considered by the Delhi High Court in Vodafone Mobile Services and it was distinguished
as is clear from paragraph 48 of the judgment having held that [2018 (11) TMI 713 - DELHI
HIGH COURT]
It is, therefore, considerd appropriate to follow the decision of the Delhi High Court
in Vodafone Mobile Services. The appellant would, therefore, be entitled to claim CENVAT
credit on tower/tower materials and pre-fabricated buildings/shelters.
Correct availment CENVAT credit on capital goods - whether the appellant had
utilized more than 50% of the credit on capital goods during the Financial Year 20052006 because if the appellant had not utilised more than 50% of the credit on ‘capital
goods’, it would not be liable to pay interest or penalty? - HELD THAT:- This issue was
decided in favour of the appellant in Satish Industries [2012 (9) TMI 383 - BOMBAY HIGH
COURT] where it was held that If the credit of the subsequent financial year wrongfully
taken in the initial financial year if not utilized till the commencement of the subsequent
financial year, then no prejudice is caused to the Revenue and the decision of the Tribunal
deserves acceptance.
In view of the specific finding recorded by the Commissioner in the impugned order that
though the appellant had taken credit of ₹ 13,60,54,686/- during the year 2005-2006, but
the appellant had utilized only half the amount i.e. ₹ 6,80,27,343/-, the appellant would not
be liable to pay interest or penalty on the balance amount since it was not utilised by the
appellant, in view of the aforesaid two decisions of the Bombay High Court and the
Karnataka High Court in Satish Industries and Bill Forge Pvt. Ltd. [2011 (4) TMI 969 KARNATAKA HIGH COURT].
Invocation of Extended Period - HELD THAT:- In the instant case, the period of dispute is
from September 2004 to December 2007. The show cause notice was issued on
14.05.2008. The period from April 2007 to December 2007 would fall within the normal
period, while that from September 2004 to March 2007 would fall beyond the normal period
contemplated under section 73(1) of the Finance Act - in view of the fact that the issue as to
whether credit could be taken or not was ultimately resolved by a Larger Bench of the
Tribunal, the extended period of limitation could not have been invoked by the Department.
The confirmation of demand for the period prior to March 2007, therefore, cannot also be
sustained for this additional reason.
Appeal allowed - decided in favor of appellant.
No.- SERVICE TAX APPEAL NO. 00132 of 2010
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Dated.- September 13, 2021
MR. DILIP GUPTA, PRESIDENT AND MR. P.V. SUBBA RAO, MEMBER (TECHNICAL)
Shri Ravi Raghavan, Advocate for the Appellant
Shri P. Rama Holla, Authorised Representative for the Department
ORDER
M/s Bharti Airtel Ltd.[the appellant] has filed this appeal for setting aside the order dated 22
October 2009 passed by the Commissioner of Central Excise and Customs, Cochin [the
Commissioner], by which the demand of ₹ 7,56,02,863/-, found to be the ineligible credit
utilised by the appellant during the period from September 2004 to December 2007, has not
only been confirmed but penalty and interest have also been imposed.
2. The appellant is a Basic Telephone, Global System Mobile Communications [GSM],
Broadband service and network service provider. The Mobile Telecom Service of the
appellant is based on GSM. The entire mobile cellular phone network consists of the
following equipments:







Mobile Switching Centre (MSC)
Base Station Control (BSC)
Base Transceiver Station (BTS)
Microwave Radio Station
Tower & Shelters
Computer/Software printer.

3. The appellant claims that for the purpose of setting up, operation and maintenance of the
telecom network throughout the country, it set up Mobile Towers and Shelters. The GSM
network is basically composed of three broad systems namely, the network subsystem, the
radio subsystem, and the operation support subsystem. GSM provides not only air interface,
but also the main interfaces that identify different systems. The operation and transmission
system requires radio antennas to transmit and receive radio signals. The radio signals
have to be beamed at a particular height so that the waves can travel without any hindrance
from the high rise buildings, big trees and mountains. The cellular operators, therefore, have
to install a cell site for catering to its cellular coverage inside public areas. This cell site
comprises of a tower, shelter, electrical setup and other electronic related equipments.
Microwave antennas and radio antennas are mounted on the towers. A tower consists of
iron angles, bars and beams and is erected to raise the height of the antenna. The GSM
and Microwave antennas hoisted on the tower, transmit mobile signals into atmosphere to
spread-up mobile coverage in public areas. The shelter is another core part of a cell site,
which hoists all electronics related gadgets.
4. The appellant further claims that in order to build the above infrastructure facilities, it
procured various telecommunication equipments that were imported or indigenous, other
goods and iron and steel angles, bars and beams and used them for providing output
services. The appellant reimbursed/paid service tax, excise duty and countervailing duty
(CVD) on these goods and availed CENVAT credit on Capital Goods, Input and Input
Services under the CENVAT Credit Rules, 2004 [Credit Rules]. When these Rules were
introduced w.e.f. 10.09.2004, in super session of the erstwhile CENVAT Credit Rules, 2002,
and Service Tax Credit Rules, 2002, the appellant started availing CENVAT credit of the
excise duty paid on towers/tower materials.
5. During the period from September 2004 to December 2007, for determining the CENVAT
credit available for meeting the requirement to pay service tax on the output service, the
appellant considered the entire credit on input service and only 50% of the credit on ‘capital
goods’.
6. However, a show cause notice dated 14.05.2008 was issued to the appellant to show
cause as to why :
“(i) A total amount of ₹ 14,36,30,206/- consisting of ₹ 7,56,02,863/- being ineligible
CENVAT Credit availed on goods falling under Chapter 72 and 73 during the period
09/2004 to 12/2007 and ₹ 6,80,27,343/- being the ineligible credit taken in excess of

50% of the duty paid on capital goods during the year 2005-06, should not be
recovered from them under proviso to Section 73 (1) of the Finance Act 1994,
readwith Rule 14 of the CENVAT Credit Rules, 2004 ;
(ii) Interest at the appropriate rate should not be paid by the assessee under Section
75 of the Act read with Rule 14 of the Rules ;
(iii) Penalty under Rule 15 of the Rules should not be imposed on the assessee for
wrong availment of the CENVAT credit as mentioned above ; and
(iv) Penalty should not be imposed under Section 76, 77 and 78 of the Act.”
7. This show cause notice was issued on the ground that the definition of ‘capital goods’ in
terms of rule 2 (a) of the Credit Rules does not include goods falling under Chapter 72 and
73 and Tower/Tower materials cannot be considered as components/spares and
accessories of the capital goods; that the angles, channels and beams, prima facie, cannot
be treated as inputs; that the angles, channels, beams etc., are used to fabricate the tower
and the activity of erection of towers does not amount to manufacture as the tower is in the
nature of immovable fixture; and that the tower in itself is not treated as excisable goods
and hence not entitled to be treated as input for the purpose of availing CENVAT credit.
8. The appellant filed a detailed reply to the show cause notice on 22.07.2008 rebutting the
allegations levelled against it on the grounds that the proposal to disallow CENVAT credit
on capital goods for the period September 2004 to April 2007 is time barred; that the audit
was conducted in the company by the audit team and the appellant was not informed that it
was not eligible to take credit on capital goods; that a cell site of a cellular operator consists
of antennae which receives and transmits signals so as to facilitate the output service of the
assessee; that the towers are structures installed to support GSM and Microwave
Antennae; that the towers and its materials which are integral to the erection of the cell sites
for providing cellular coverage in public areas are, therefore, capital goods used in providing
the output service for the assessee; and that it is entitled to take CENVAT credit. In relation
to the proposal to disallow the credit on capital goods availed in excess of 50% of the duty
paid during the year 2005-2006, it was submitted by the appellant that it had considered
only 50% of the credit on capital goods.
9. The Commissioner passed an order dated 22.10.2009 confirming the recovery of
CENVAT credit of ₹ 7,56,02,863/- alongwith interest and penalty.
10. Shri Ravi Raghavan, learned Counsel appearing for the appellant made the following
submissions :i. The towers/tower materials and pre-fabricated buildings/ shelters on which CENVAT
credit has been availed by the appellants are capital goods and the said availment is
valid;
ii. In any case, the appellant is entitled to avail CENVAT credit of towers/tower
materials and pre-fabricated shelters as inputs;
iii. The towers, shelters and parts thereof, at the time of their receipt were movable
goods and, therefore, the Appellant is eligible to take CENVAT credit on the same. At
the site, they are bolted and placed on a platform either on the ground or on top of a
building to ensure that there is no vibration to the tower. The same can be dismantled
again and moved to a different place and erected again. It is a settled principle of law
that entitlement of CENVAT credit is to be determined at the time of receipt of the
goods. If the goods that are received qualify as inputs or capital goods, the fact that
they are later fixed/fastened to the earth for use would not make them non-excisable
commodity when received. In support of this submission, reliance has been placed on
the decision of the Delhi High Court in Vodafone Mobile Services Ltd. and
Others vs. Commissioner of Service Tax, Delhi [2019 (27) G.S.T.L. 481
(Del.)], which considered and distinguished the decision of the Bombay High Court
in Bharti Airtel Limited vs. CCE, Pune – III [2014 (35) S.T.R. 865 (Bom.)];
iv. The CENVAT credit on capital goods for the period October 2005 to March 2006,
has been utilized only to the extent of 50% of the CENVAT credit on capital goods
available;

v. The availability of credit on towers, angles, channels, beams and shelters have
always been a subject matter of dispute/ litigation and accordingly, the extended
period of limitation cannot be made applicable in cases of such interpretational nature.
There was a conflict of opinion on the said issue which was ultimately addressed by a
Larger Bench of the Tribunal in Tower Vision India Pvt. Ltd. vs. Commissioner of
Central Excise, Delhi [2016 (42) S.T.R. 249 (Tri. – LB)]. It is a settled position that
when a matter is referred to a Larger Bench to resolve conflict of opinion, extended
period of limitation is not invokable;
vi. Since the demand itself is not sustainable, no interest will be payable in the instant
case; and
vii. Since no mens-rea or suppression can be associated with availment of credit in
the instant case, penalty is to be set aside.
11. Shri P. Rama Holla learned Authorized Representative appearing for the Department
however, supported the impugned order and made the following submissions:
i. Availment of CENVAT credit claimed on the items is not allowed, either its ‘inputs’ or
‘capital goods’ and in support of this submission, placed reliance on the following
decisions:
a. Vodafone Essar South Ltd. vs. CST, Bangalore [2020(43) GSTL 249 (Tri.Bang)]
b. Bharti Airtel Ltd. vs. CCE, Pune-III [2014 (35) S.T.R. 865 (Bom.)]
c. Tower Vision India Pvt. Ltd. vs. CCE (Adj.), Delhi [2016 (42) S.T.R. 249
(Tri. – LB)]
d. Vodafone India Ltd. vs. CCE, Mumbai-II [2015(324) E.L.T 434]
e. Bharat Sanchar Nigam Ltd. vs. CCE [2018(7) TMI 1673-CESTAT
Bangalore]
f. Vodafone Essar South Ltd. Aircel Cellular Ltd, Dishnet Wireless Ltd. vs.
CST, Chennai [2018(1) TMI 1218-CESTAT Chennai ]
g. Bharti Airtel Ltd. vs. CCE, Bangalore-I [2021(4) TMI 306-CESTAT
Bangalore];
ii. Explanation 2 to rule 2(k) of the Credit Rules excludes the said items from the
preview of CENVAT credit;
iii. The demand relating to availing more than 50% of capital goods credit in 20052006 in violation of rule 4(2)(a) of Credit Rules has been confirmed by the adjudicating
authority on factual and legal provisions prevailing during the relevant period; and
iv. As the appellant had violated the statutory provisions relating to the availment of
CENVAT credit of capital goods, by availing 100% of credit on capital goods instead of
50%, it is liable for payment of interest from the date of taking excess credit till the
date it became eligible for the balance 50% credit.
12. The submissions advanced by the learned Counsel for the appellant and the learned
Authorized Representative of the Department have been considered.
13. Two issues arise for consideration in this appeal, namely irregular availment of CENVAT
credit of ₹ 7,56,02,863/- on goods like angles, beams, channels, etc., used in erection of
towers/pre-fabricated buildings/shelters and excess availment of credit of ₹ 6,80,27,343/- on
capital goods taken in excess of 50% during the year 2005-2006.
Issue No. 1
14. The contention advanced by the learned counsel for the appellant is that tower/tower
materials and pre-fabricated buildings/shelters on which CENVAT credit has been availed

by the appellant are ‘capital goods’ and, therefore, the availment of CENVAT credit is valid.
15. The impugned order has denied CENVAT credit of duty paid on goods like angles,
beams, channels, tower/tower materials and pre-fabricated shelters on the ground that the
said items do not fall under rule 2(a) of the Credit Rules and also on the ground that they do
not qualify as accessories or components.
16. To appreciate this submission, it would be necessary to reproduce rule 2(a) of the Credit
Rules that defines ‘capital goods’. It is as follows:
“Rule 2. Definitions. – In these rules, unless the context otherwise requires, (a) “capital goods” means :(A) the following goods, namely :(i) all goods falling under Chapter 82, Chapter 84, Chapter 85, Chapter 90, heading
No. 68.02 and sub-heading No. 6801.10 of the First Schedule to the Excise Tariff Act;
(ii) pollution control equipment;
(iii) components, spares and accessories of the goods specified at (i) and (ii);
(iv) moulds and dies, jigs and fixtures; 9
(v) refractories and refractory materials;
(vi) tubes and pipes and fittings thereof; and
(vii) storage tank,
used(1) in the factory of the manufacturer of the final products, but does not include any
equipment or appliance used in an office; or
(2) for providing output service;
(B) motor vehicle registered in the name of provider of output service for providing
taxable service as specified in sub-clauses (f), (n), (o), (zr), (zzp), (zzt) and (zzw) of
clause (105) of section 65 of the Finance Act;”
(emphasis supplied)
17. The contention of the appellant is that tower/tower materials and pre-fabricated shelters
are integral to the erection of the cell sites for providing a cellular coverage in public areas
and would be ‘capital goods’ used in providing the output services for the appellant.
According to the appellant, a cell site of a cellular operator consists of antennae, which
receives and transmits signals so as to facilitate the telecommunication service of the
appellant. These antennae are mounted on the tower and a typical tower would have more
than four or five antennaes to receive and transmit the signals. The appellant contends that
the towers help the antennae in avoiding obstacles; in avoiding earth’s curvature; in
providing deep indoor coverage; and in covering large area. Thus, without the towers the
antennae cannot be erected and positioned for the purpose of transmitting the microwave
signals so as to get the maximum coverage and, therefore, the towers become part and
parcel of the various equipments used for providing the output service of telecommunication
service.
18. The appellant, therefore, contends that the antennae are ‘capital goods’ used for
providing telecommunication service by the appellant and are classifiable under Chapter 85
of the Central Excise Tariff Act [Tariff Act ]. The appellant further contended that
tower/tower materials and pre-fabricated shelters would fall under ‘components, spares and
accessories’ of capital goods since they act as components and accessories to the
antennae at the cell site.

19. Learned counsel for the appellant also contended that the appellant is entitled to avail
CENVAT credit of tower/tower materials and pre-fabricated shelters as ‘inputs’ since the
term ‘all goods’ mentioned in rule 2(k)(ii) of the Credit Rules would cover all goods used for
providing any output service, except those which are specifically excluded in the said rule.
Rule 2(k) of the Credit Rules is reproduced below:
“(k) “input” means –
(i) all goods, except light diesel oil, high speed diesel oil and motor spirit,
commonly known as petrol, used in or in relation to the manufacture of
final products whether directly or indirectly and whether contained in
the final product or not and includes lubricating oils, greases, cutting oils,
coolants, accessories of the final products cleared along with the final
product, goods used as paint, or as packing material, or as fuel, or for
generation of electricity or steam used in or in relation to manufacture of
final products or for any other purpose, within the factory of production;
(ii) all goods, except light diesel oil, high speed diesel oil, motor spirit,
commonly known as petrol and motor vehicles, used for providing any
output service;
Explanation 1. - The light diesel oil, high speed diesel oil or motor spirit, commonly
known as petrol, shall not be treated as an input for any purpose whatsoever.
Explanation 2. - Input include goods used in the manufacture of capital goods
which are further used in the factory of the manufacturer;
(emphasis supplied)
20. Learned counsel also submitted that towers/shelters and parts thereof, at the time of
their receipts were movable goods and, therefore, the appellant can take CENVAT credit on
the same. According to the appellant, the entitlement of CENVAT credit is to be determined
at the time of receipt of the goods and the fact that they are later fixed/ fastened to the earth
for use would not make them a non-excisable commodity when received.
21. In support of the aforesaid contentions, learned counsel for the appellant placed reliance
on a decision of the Delhi High Court in Vodafone Mobile Services.
22. Learned Authorized Representative appearing for the Department however, placed
reliance on a decision of the Bombay High Court in Bharti Airtel Ltd. and also submitted
that:
i. The angles, channels, beams, pre-fabricated buildings /shelters used for erecting
towers are not directly used for providing the output service, though the same are
used indirectly;
ii. The definition of ‘input’ cannot be given an enlarged connotation in absence of the
words ‘directly or indirectly’ and ‘in or in relation to’;
iii. The towers are admittedly attached to earth. Erection of towers attaching to earth
does to amount to manufacture of goods and, therefore, the erected towers cannot be
called ‘capital goods’;
iv. Merely for the sake of availing CENVAT credit of duty paid on the material used in
erecting towers, the appellant cannot classify the towers under Chapter 85 of the
Central Excise Tariff and claim that the angles, channels and beams are component
and accessories of ‘capital goods’;
v. The CENVAT Credit cannot be availed on angles, channels and beams as ‘inputs’
or ‘capital goods’;
vi. The CENVAT Credit has been over-utilized by utilizing 100% of credit instead of
50% and the appellant is liable to pay interest on excess credit from the date of taking
credit till 01.04.2006 under rule 14 of Credit Rules; and

vii. The extended period of limitation can be invoked as the appellant did not declare
the details of items on which credit was taken in the ST-3 returns filed by it.
23. It would be necessary to examine the two decisions rendered by the Delhi High Court
in Vodafone Mobile Services and the Bombay High Court in Bharti Airtel Ltd.
Vodafone Mobile Services - Delhi High Court
24. The submissions advanced on behalf of the appellant of Vodafone Mobile
Services are contained in the paragraphs 13, 14, 15 and 16 of the judgement and they are
reproduced below:
“13. This Court proposes to describe the main outline of parties’ submission on the
first and principal issue and later, in respect of each question, analyse the rival
arguments. Mr. V. Lakshmikumaran, Learned Counsel for the assessees argued
that credit on towers and shelters and other materials cannot be denied on the
ground of immovability. He cited Rule 3 of the Credit Rules to urge that credit is
admissible on all inputs and capital goods which are received in the premises of
service provider. In the present case, towers and shelters are received in the premises
of service providers. Later, when the towers are embedded in earth, the eligibility of
credit will not change. It was argued that credit of input services cannot be denied
on the ground of immovability which is an irrelevant factor, because the
character of the goods, and the purpose for which they are procured does not
change; they remain goods. It was submitted that besides the duty paid, the
documents clearly indicated the classification and, as such, the credit cannot be
denied at the recipients’ end.
14. It was argued that towers and shelters, ipso facto, qualify as ‘inputs’. Rule
2(k)(ii) defines inputs as “all goods used for providing output services”. There is no bar
to indicate that goods which do not fall under the category of capital goods would not
also qualify as inputs. It was submitted that furthermore, towers, shelters MS
Angles, etc. are to be considered as ‘accessories’ of capital goods. For an item
to fall under the category of ‘components’, ‘spares’ and ‘accessories’, it must be either
a component or a spare or an accessory and the classification of such item is
immaterial. The towers and shelters would qualify as ‘accessories’. Without the
tower, the active infrastructure, namely antenna, cannot be placed on that altitude to
generate uninterrupted frequency.
15. Counsel submitted that telecommunication services cannot be provided
without towers and shelters and that the necessity test or the ‘functional utility
test’ has to be applied. In support of this submission, reliance is placed on the
judgment of the Calcutta High Court in the case of Singh Alloys & Steel
Ltd. v. Associated Cement Company Ltd. - 1993 (66) E.L.T. 273 (sic). It was submitted
that these goods are used for providing output services on commercial scale and
hence, they satisfied the ‘functional utility test’. It is submitted that the functional utility
of the towers is apparent from the fact that the antennas are installed on the towers.
The antennas continuously receive signals and transmit signals with the subscriber’s
devices to authenticate subscriber’s accounts and enable the roaming of the mobile
subscriber.
16. Learned Counsel argued that in the mobile telecommunication service,
towers are the “accessory” of the antenna and therefore, qualify as capital
goods falling under Chapter Heading 85. It is submitted that shelter is also an
accessory of BTS equipment falling under Chapter Heading 85. It is submitted
that capital goods viz. Antenna and BTS are fitted into the tower and shelter
respectively to provide telecommunication service.”
(emphasis supplied)
25. The submissions advanced by the Department are contained in paragraphs 17, 18 and
19 of the judgment and are reproduced below:
“17. Mr. Deepak Anand, Learned Counsel for the Revenue, argued that the findings
and order of the CESTAT were justified and based on sound reasons. He urged that
the issue relating to eligibility of towers and shelters for Cenvat credit has been

clearly settled by the Bombay High Court in Bharti Airtel Ltd. (supra). The clear
finding after elaborate analysis by the High Court was not deviated by any other Court
or over-ruled by the Supreme Court. It was next argued that the Central Excise
duty paid on MS Angles, Channels and pre-fabricated buildings are claimed as
credit by the assessees. Such items have no direct nexus to the output service
of either telecommunication service or business support service. It cannot be
said that iron and steel articles are used for providing telecommunication service. It is
the immovable tower which is used for providing telecommunication service or
business support service.
18. Counsel argued that the C.B.E. & C. by its Circular dated 4-1-2008 clarified that
input of credit of service tax can be taken only if the output is a service liable to
Service Tax or goods liable to excise duty. Since immovable property is neither
service nor goods, no credit can be taken. Learned Counsel relied on the decision of
the Supreme Court in Triveni Engineering & Indus. Ltd. v Commissioner of Central
Excise - 2000 (120) E.L.T. 273 (S.C.) and submitted that the applicable test to
determine if the asset was movable or immovable was marketability. It was submitted
that Triveni (supra), highlighted the marketability of the goods: whether they can be
taken to the market and sold. Applied properly, to the facts of this case, it was
apparent that once the goods were fixed, there was no question of their
marketability; they attained the character of immovable property. Consequently,
the question of granting input credit did not arise.
19. It was argued that attachment of the towers to the foundation though not
comparable to something rooted in the earth it is equivalent to entrenching in the earth
of the plant as in the case of walls and buildings. The functionality of the BTS
equipment depends on the attachment of the towers to the foundation and is
comparable to imbedding of a wall in the earth. Counsel submitted that the tower was
not fastened merely to provide a foundation but to provide stability to the plant and
that the attachment is permanent.”
(emphasis supplied)
26. The Delhi High Court first examined whether the towers, shelters and accessories used
by the appellant were immovable property and in this connection, after referring to the
decision of the Bombay High Court in Bharti Airtel Ltd., on which reliance was placed by
the Department, observed as follows:
“36. In view of this Court, in the facts of the present case, the permanency test has to
be applied, in the context of various objective factors and cannot be confined or
pigeonholed to one single test. In the present case, the entire tower and shelter is
fabricated in the factories of the respective manufacturers and these are
supplied in CKD condition. They are merely fastened to the civil foundation to
make it wobble free and ensure stability. They can be unbolted and reassembled
without any damage in a new location. The detailed affidavit filed by the assessees
demonstrate that installation or assembly of towers and shelters is based on a
rudimentary “screwdriver” technology. They can be bolted and unbolted, assembled
and re-assembled, located and re-located without any damage and the fastening to
the earth is only to provide stability and make them wobble and vibration free; devoid
of intent to annex it to the earth permanently for the beneficial enjoyment of the land of
the owner. The assessees have also placed on record the copies of the leave and
license agreements, making it clear that the licensee has the right to add or remove
the aforesaid appliances, apparatus, equipment etc.
37. On an application of the above tests to the cases at hand, this Court sees no
difficulty in holding that the manufacture of the plants in question do not
constitute annexation and hence cannot be termed as immovable property for
the following reasons :
(i) The plants in question are not per se immovable property.
(ii) Such plants cannot be said to be “attached to the earth” within the meaning of
that expression as defined in Section 3 of the Transfer of Property Act.
(iii) The fixing of the plants to a foundation is meant only to give stability to the

plant and keep its operation vibration free.
(iv) The setting up of the plant itself is not intended to be permanent at a given
place. The plant can be moved and is indeed moved after the road construction
or repair project for which it is set up is completed.
38. A machine or apparatus annexed to the earth without its assimilation by
fixing with nuts and bolts on a foundation to provide for stability and wobble
free operation cannot be said to be one permanently attached to the earth and
therefore, would not constitute an immovable property. Thus, the Tribunal erred
in relying on the Bombay High Court in Bharti Airtel Ltd. (supra). It is also
important to understand that when the matter was carried out in the Bombay
High Court and the judgment was delivered, the whole case proceeded on the
presumption that these are immovable properties. The Tribunal failed to
appreciate the ‘permanency test’ as laid down by the Supreme Court in Solid and
Correct Engineering (supra).”
(emphasis supplied)
27. The Delhi High Court, thereafter, examined whether the appellant was entitled to claim
CENVAT credit on towers, shelters either as ‘capital goods’ or ‘inputs’ in terms of rules 2(a)
or 2(k) of the Credit Rules and whether the towers and shelters would qualify as
‘accessories’. The High Court, after noticing the definition of ‘capital goods’ in rule 2(a) of
the Credit Rules and the definition of ‘input’ in rule 2(k) of the Credit Rules, observed as
follows:
“44. From the above definition, clearly for goods to be termed “capital goods”, in the
present set of facts, should fulfil the following conditions :
1. They must fall, inter alia, under Chapter 85 of the first schedule to the CET or
must be component, parts or spares of such goods falling under Chapter 85 of
the first schedule to the Central Excise Tariff Act (CET); and
2. Must be used for providing output service.
45. Accordingly, all components, spares and accessories of such capital goods
falling under Chapter 85, would also be treated as capital goods. Now, given
that Cenvat credit is available to accessories, it is important to address whether
towers and shelters would qualify as “accessories”. Black’s Law dictionary, (fifth
edition), defines “accessory” as :
“anything which is joined to another thing as an ornament or to render it more
perfect, or which accompanies it, or is connected with it as an incident, or as
subordinate to it, or which belongs to or with it, adjunct or accompaniment. A
thing of subordinate importance. Aiding or contributing in secondary way of
assisting in or contributing to as a subordinate. ‘‘
46. On the basis of the above analysis, it is apparent that the primary test to
qualify as an accessory is whether does the item in question adds to the beauty,
convenience or effectiveness of something else. An accessory is an article or
device that adds to the convenience or effectiveness of but is not essential to the main
machinery. It was highlighted during the hearing of the appeals that the towers are
structures installed to support GSM and microwave antennae. These antennae
receive and transmit signals and are used for providing output service. Without them,
the antennae cannot be installed high above the ground and cannot receive or
transmit signals. Therefore, the towers too have to be considered as essential
component/part of the capital goods, namely BST and antennae. Further, BTS is
an integrated system and each component in the BTS, have to work in tandem
to provide cellular connectivity to phone users and to provide efficient services.
In the facts of the present case, it is evident that the towers form part of the
active infrastructure as the antennae cannot be placed at that altitude to
generate uninterrupted frequency. Further, these shelters are accessories for
the placement of various BTS equipment and other items for it to remain in a
dust-free, ambient temperature.

47. From the foregoing discussion, clearly towers and shelters support the BTS
in effective transmission of the mobile signals and therefore, enhance their
efficiency. The towers and shelters plainly act as components/parts and in
alternative as accessory to the BTS and would are covered by the definition of
“capital goods”.
48. In the present cases, the Tribunal, in this Court’s view erred in interpreting
the definition of “capital goods”. It merely adopted the ratio laid down by the
Bombay High Court in the case of the Bharti Airtel (supra) and Vodafone
India (supra). Both those are subject matter of appeals before the Supreme
Court. This Court is of the opinion, with due respect to the Bombay High Court
that those two judgments are contrary to settled judicial precedents, including
the later view of the Supreme Court in Solid and Correct Engineering (supra). In
this conclusion, it is held that the Tribunal clearly erred in concluding that the towers
and parts thereof and the prefabricated shelters are not capital goods with the
meaning of Rule 2(a) of the Credit Rules. This question is answered in favour of the
assessee and against the Revenue.”
(emphasis supplied)
28. Alternatively, the Delhi High Court also examined whether the towers and shelters would
qualify as ‘inputs’ under rule 2(k) of the Credit Rules and observed as follows:
“53. On examination of the definition and the decisions, the Court is of the considered
opinion that the term “all goods” mentioned in Rule 2(k) of the Credit Rules would
cover all the goods used for providing output services, except those which are
specifically excluded in the said Rule. Therefore, the definition is wide enough to
bring all goods which are used for providing any output service. Further, from the
decisions of the Supreme Court and other judgments referred to previously, the test
applicable for determining whether inputs are used in the manufacture of goods is the
‘functional utility’ test. If an item is required for providing out the output services of the
service provider on a commercial scale, it satisfies the functional utility test. In the
facts of the present case, what emerges is that, BTS is an integrated system and each
of its components have to work in tandem with each other in order to provide the
required connectivity for cellular phone users and for efficient telecommunication
services. The towers and pre-fabricated shelters form an essential in the
provision of telecommunication service. The CESTAT - in the opinion of this
Court - failed to appreciate that it is well settled that the word “used” should be
understood in a wide sense, so as to include passive as well as active use. The
towers in CKD condition are used for the purpose of supplying the service and
therefore, would qualify as ‘inputs’. There is actual use of the tower and shelters in
conjunction with the Antenna and the BTS equipment in providing the output service,
which also includes provision of the Business Support Service. The CESTAT has
failed to appreciate that the towers and the parts thereon and the prefabricated
shelters are inputs, in accordance with the provisions of Rule 2(k) of the Credit Rules.
The CESTAT has erred in holding that there is no nexus between the inputs and the
output service. The CESTAT also failed to consider the decision of the AP High Court
in case of M/s. Indus Towers Ltd. v. CTO, Hyderabad - (2012) 52 VSR 447, which
clearly ruled that the towers and shelters are indeed used and are integrally connected
to the rendition of the telecommunication services.”
(emphasis supplied)
Bharti Airtel Ltd. – Bombay High Court
29. After referring the definition of ‘capital goods’ and ‘inputs’, the Bombay High Court
observed as follows:
“23. In the context of these definitions the contentions as raised by the appellant are
required to be examined. The position of the goods in question vis-a-vis the plain
application of the rules is that the tower and parts thereof are fastened and are
fixed to the earth and after their erection become immovable and therefore
cannot be goods. Further in the CKD or SKD condition the tower and parts thereof
would fall under the Chapter Heading 7308 of the Central Excise Tariff Act. Heading
7308 is not specified in clause (i) or clause (ii) of Rule 2(a)(A) of the Credit Rules so

as to be capital goods. The goods in question would not be capital goods for the
purpose of Cenvat credit as they are neither components, spares and
accessories of goods falling under any of the chapters or headings of the
Central Excise Tariff Schedule as specified in sub-clause (i) of the definition of
capital goods.”
(emphasis supplied)
30. The Bombay High Court, thereafter, examined the alternate contention raised by the
appellant and in this connection considered the decisions relied upon on behalf of the
appellant to contend that the towers and parts thereof are not immovable properties and
that the towers and shelters are used for providing telecommunication services as the
antennae and Base Transreceiver Station are fitted into the towers and shelters respectively
and, therefore, towers and parts thereof and shelter qualify as ‘inputs’ under rule 2(k) of the
Credit Rules. The Bombay High Court observed as follow:
“31. In the light of the aforesaid discussion we examine whether on the rules as
they stand the appellants would be entitled to the credit of the duty paid on the
item in question on the output service namely the cellular service. We may
observe that a plain reading of the definition of ‘capital goods’ as defined under Rule
2(a)(A) of the Credit Rules show that all goods falling under Chapter 82, Chapter 84,
Chapter 85, Chapter 90, Heading No. 6805, grinding wheels and the like, and parts
thereof falling under Heading 6804 of the First Schedule to the Central Excise Tariff
Act; pollution control equipments; components, spares and accessories of the goods
specified at sub-clauses (i) and (ii) which are used either in the factory for manufacture
of final products but does not include any equipment or appliance used in the office
and those used for providing output service. Further in the CKD or SKD condition the
tower and parts thereof would fall under the Chapter Heading 7308 of the Central
Excise Tariff Act. Heading 7308 is not specified in clause (i) or clause (ii) of Rule
2(a)(A) of the Credit Rules so as to be capital goods. Further the appellants
contention that they were entitled for credit of the duty paid as the Base
Transreceiver Station (BTS) is a single integrated system consisting of tower,
GSM or Microwave Antennas, Prefabricated building, isolation transformers,
electrical equipments, generator sets, feeder cables etc. and that these systems
are to be treated as “composite system” classified under Chapter 85.25 of the
Tariff Act and be treated as ‘capital goods’ and credit be allowed, also is not
acceptable. It is clear that each of the component had independent functions and
hence, they cannot be treated and classified as single unit. It is clear that all capital
goods are not eligible for credit and only those relatable to the output services
would be eligible for credit. The goods in question in any case cannot be held to
be capital goods for the purpose of Cenvat credit as they are neither
components, spares and accessories of goods falling under any of the chapters
or headings of the Central Excise Tariff Schedule as specified in sub-clause (i)
of the definition of capital goods. Hence a combined reading of sub-clauses (a)(A)
(i) and (iii) and sub-rule (2) indicates that only the category of goods in Rule 2(a)(A)
falling under clause (i) and (iii) used for providing output services can only qualify as
capital goods and none other. Admittedly the goods in question namely the tower and
part thereof, the PFB and the printers do not fall within the definition of capital goods
and hence the appellants cannot claim the credit of duty paid on these items. Even
applying the ratio of the judgments as relied upon by the appellants as observed
above the said goods in the present context cannot be classified as capital goods.
32. As regards second contention of the appellants that the tower and part
thereof, the PFB and the printers would also falls under the definition of ‘input’
as defined under Rule 2(k) also cannot be sustained. The definition of inputs as
defined under Rule 2(k) includes all goods, except light diesel oil, high speed diesel
oil, motor spirit, commonly known as petrol, used in or in relation to the manufacture of
final products whether directly or indirectly and whether contained in the final product
or not and includes lubricating oils, greases, cutting oils, coolants, accessories of the
final products cleared along with the final product, goods used as paint, or as packing
material, or as fuel, or for generation of electricity or steam used in or in relation to
manufacture of final products or for any other purpose, within the factory of production,
and as provided in sub-clause (ii) all goods except light diesel oil, high speed diesel
oil, motor spirit, commonly known as petrol and motor vehicles, used for providing any
output service. Explanation (2) of sub-rule (k) is also which provides that input include

goods used in the manufacture of capital goods which are further used in the factory
of the manufacturer. A plain reading of the definition of input indicates that in the
present context, clause (i) of Rule 2(k) may not be of relevance as same pertains to
manufacturing activity and pertains to goods used in relation to manufacture of final
product or any other purpose within the factory of production. Sub-clause (ii) has been
referred to as relevant by the appellant as the same pertains to goods except light
diesel oil, high speed diesel oil, motor spirit, commonly known as petrol and motor
vehicles, used for providing any output service. Tower and parts thereof are fastened
and are fixed to the earth and after their erection become immovable and therefore
cannot be goods.
33. The alternative contention of the appellant is that tower is an accessory of
antenna and that without towers antennas cannot be installed and as such the
antennas cannot function and hence the tower should be treated as parts and
components of the antenna. It is urged that antennas fall under Chapter 85 of the
Schedule to the Central Excise Tariff Act and hence being capital goods used for
providing cellular service falling under Rule 2(a)(A)(iii) as part of capital goods falling
under Rule 2(a)(A)(i) towers become accessories of antenna and should be held as
capital goods for availing of credit of duty paid. The argument at the first blush
appeared to be attractive however a deeper scrutiny shows that the same is without
substance. It would be misconceived and absurd to accept that tower is a part of
antenna. An accessory or a part of any goods would necessarily mean such
accessory or part which would be utilized to make the goods a finished product or
such articles which would go into the composition of another article. The towers are
structures fastened to the earth on which the antennas are installed and hence
cannot be considered to be an accessory or part of the antenna. The position in
this regard stands fortified from the decision of the Supreme Court in the case
of “Saraswati Sugar Mills v. CCE, Delhi [2011 (270) E.L.T. 465]”. From the definition of
the term ‘input’ as defined in 2(k) of the Credit Rules it is clear that the appellant is a
service provider and not a manufacturer of capital goods. A close scrutiny of the
definition of the term capital goods and input indicates that only those goods as
used by a manufacturer would qualify for credit of the duty paid. As observed
hereinabove a service provider like the appellant can avail of the credit of the duty
paid only if the goods fall within the ambit of the definition of capital goods as defined
under Rule 2(a)(A) of the Credit Rules. The contention of the appellant that they are
entitled for the credit of the duty paid towers and PFB and printers is defeated by the
very wording of the definition of input. In any case towers and PFB are in the nature of
immovable goods and are non-marketable and non-excisable . If this be the position
then towers and parts thereof cannot be classified as inputs so as to fall within the
definition of Rule 2(k) of the Credit Rules. We clarify that we are not deciding any
wider question but restricting our conclusion to the facts and circumstances which
have fell for our consideration in these appeals.
34. We therefore find no infirmity or illegality in the findings as recorded by the
tribunal in holding that the subject items are neither capital goods under Rule
2(a) nor inputs under Rule 2(k) of the Credit Rules and hence Cenvat credit of
the duty paid thereon was not admissible to the appellants. The appeals are
devoid of merit and accordingly stand rejected. No orders as to costs.”
(emphasis supplied)
31. It is, therefore, clear that two conflicting views have been expressed by the Delhi High
Court in Vodafone Mobile Services and the Bombay High Court in Bharti Airtel Ltd. It,
therefore, needs to examined as to which of these two decisions should be relied upon in
this appeal, which is being decided by the Bangalore Bench of the Tribunal.
32. A Lager Bench of the Tribunal consisting of five Hon’ble Members in Collector of
Central Excise Chandigarh vs. Kashmir Conductors [1997 (96) E.L.T.
257
(Tribunal)] decided which High Court has to be followed when different High Courts have
taken conflicting views on a proposition of law and the observations are:
“10. The question as to how the Tribunal should proceed in the face of
conflicting decisions of High Courts has been considered in M/s. Atma Steels P.
Ltd. and others v. Collector of Central Excise, Chandigarh reported in l984 (17)
E.L.T. 331 wherein the Larger Bench consisting of five Members held that, in

view of its All India jurisdiction and peculiar features, the Tribunal cannot be
held bound to the view of any one of the High Courts, but has the judicial
freedom, to consider the conflicting views, reflected by different High Courts,
and adopt the one considered more appropriate to the facts of a given case
before the Tribunal. The Tribunal also indicated that this should be so,
irrespective of the fact whether one particular assessee was within the
jurisdiction of a specified High Court or the original adjudicating authority was
located there.
******
10.2 In a recent decision of the Tribunal in the case of Madura Coats v. CCE,
Bangalore reported in 1996 (82) E.L.T. 512, it has been held that the decision of a
particular High Court should certainly be followed by all authorities within the
territorial jurisdiction of that High Court and that the authorities in another State
are not bound to follow the views taken by a particular High Court in the
absence of a decision by the jurisdictional High Court with regard to
constitutionality of a provisions. The Tribunal has held that since the adjudication
of vires of a provision of a statute or Notification is outside the jurisdiction of the
Tribunal and the jurisdictional High Court i.e., the High Court having jurisdiction over
the authority and the assessee, has not struck down the provision or Notification
as ultra vires, the Tribunal has to follow the same and the assessee is entitled to take
the stand that he is entitled to the benefit of the particular provision or Notification
since the jurisdictional High Court has not struck it down, even though some other
High Court may have done so. In case the conflict of decisions among High
Courts does not relate to vires of any provision or Notification, it has been held
that the Tribunal has to proceed in accordance with the decision in Atma Steels
P. Ltd. in the light of the decision of Supreme Court in the East India
Commercial Company case i.e. where the jurisdictional High Court has taken a
particular view on interpretation or proposition of law, that view has to be
followed in cases within such jurisdiction. If the jurisdictional High Court has
not expressed any view in regard to the subject matter and there is conflict of
views among other High Courts, then the Tribunal will be free to formulate its
own view in the light of Atma Steels P. Ltd. case; however, there is a decision of
only one High Court in regard to disputed interpretation or proposition of law,
the Tribunal is bound to follow that order since it is not at liberty to disregard
the solitary High Court decision.”
(emphasis supplied)
33. It would be seen from the aforesaid decision of the Larger Bench of the Tribunal that
when a Jurisdictional High Court has not expressed any view in regard to the issue and
conflicting views have been taken by High Courts, other than the Jurisdictional High Court,
then the Tribunal will be free to formulate it own view in the light of the decision of the
Larger Bench of the Tribunal in M/s. Atma Steels P. Ltd. and Others vs. Collector of
Central Excise, Chandigarh [1984 (17) E.L.T. 331]. In the said decision rendered in Atma
Steels, the Tribunal observed that it would have the judicial freedom to consider the
conflicting views reflected by different High Court and adopt the one it considers to be more
appropriate to the facts of the case before the Tribunal.
34. In the present case, the judgment of the Bombay High Court rendered in Bharti
Airtel was considered by the Delhi High Court in Vodafone Mobile Services and it was
distinguished as is clear from paragraph 48 of the judgment that has been reproduced
above. In this connection the Delhi High Court had also placed reliance upon a later
decision on the Supreme Court in Solid and Correct Engineering Works [2010 –TIOL –
25 – SC – CX].
35. It is, therefore, considerd appropriate to follow the decision of the Delhi High Court
in Vodafone Mobile Services. The appellant would, therefore, be entitled to claim CENVAT
credit on tower/tower materials and pre-fabricated buildings/shelters.
36. This decision of the Delhi High Court has also been followed by the Tribunal in following
decisions:
i. Bharti Hexacom Limited vs. Commissioner of Central Excise and Customs,

Central Goods and Service Tax, Jaipur-I [ST Appeal No. 50835 of 2017 decided
on 25.05.2021]
ii. Bharti Airtel Limited vs. CCE & ST – Gurgaon-II [ST Appeal No. 55383 of 2013
decided on 03.09.2019]
iii. CCE Gurgaon-II vs. Bharti Infratel Ltd. [ST Appeal No. 52951, 52377-52378 of
2015 decided on 21.02.2019]
iv. Bharti Infratel Limited vs. Commissioner of Service Tax, Delhi – IV [ST Appeal
No. 52382 of 2015 decided on 22.05.2019]
Correct availment CENVAT credit on capital goods
37. Learned counsel for the appellant also submitted that CENVAT credit on capital goods
has been availed by the appellant correctly. In this connection, learned counsel pointed out
that CENVAT credit on capital goods for the period from October 2005 to March 2006 was
utilized only to be extent of 50% of the CENVAT credit available on capital goods and,
therefore, the appellant is not liable to pay interest and penalty on the unutilized CENVAT
credit. In this connection learned counsel for the appellant placed reliance upon the decision
of the Bombay High Court in Commissioner of Central Excise, Pune-II vs. Satish
Industries [2013 (298) E.L.T. 188 (Bom.)] and the decision of the Karnataka High Court
in Commissioner of C. Ex. & S.T., Bangalore vs. Bill Forge Pvt. Ltd. [2012 (26) S.T.R.
204 (Kar.)]
38. Learned Authorized Representative appearing for the Department, however, supported
the impugned order and stated that the Commissioner committed no legality in requiring the
appellant to pay interest and penalty.
39. The Commissioner, in paragraph 47 of the order noted that the appellant had taken
100% credit in their account, while the appellant stated that it had not utilized more than
50% credit in the same Financial Year. The Commissioner did note that the appellant had
not utilized the credit even though it had taken excess credit, but still the Commissioner
held that against the credit of ₹ 13,60,54,686/-, the appellant was entitled to take CENVAT
credit of only 50% i.e. ₹ 6,80,27,343/- on capital goods during the year 2005-2006 and,
therefore, for the balance credit of ₹ 6,80,27,343/-, the appellant was liable to pay interest
and penalty after April 01, 2006.
40. The issue, therefore, is whether the appellant had utilized more than 50% of the credit
on capital goods during the Financial Year 2005- 2006 because if the appellant had not
utilised more than 50% of the credit on ‘capital goods’, it would not be liable to pay interest
or penalty. This issue was decided in favour of the appellant by the Bombay High Court as
well as the Karnataka High Court.
41. In Satish Industries, the Bombay High Court observed as follows:
“3. On perusal of the order passed by the Commissioner (Appeals) as also CESTAT, it
is seen that the said authorities have not upheld the action of the assessee in availing
100% of the credit in the initial year but have held that by the time the appeal was
heard the initial financial year being over in addition to the 50% credit of the initial
year, the assessee became entitled to the remaining 50% of the credit available in the
following financial year and thus the assessee was entitled to 100% credit on the date
of the appellate order. It is not the case of the Revenue that the credit wrongly
availed by the assessee has been utilized in the initial financial year. If the credit
of the subsequent financial year wrongfully taken in the initial financial year if not
utilized till the commencement of the subsequent financial year, then no prejudice is
caused to the Revenue and the decision of the Tribunal deserves acceptance.”
(emphasis supplied)
42. In Bill Forge Pvt. Ltd., the Karnataka High Court observed as follows:
“19. Rule 14 of the CENVAT Credit Rules, 2004 reads as under:
Rule 14. Recovery of CENVAT credit wrongly taken or erroneously

refunded. - Where the CENVAT credit has been taken or utilized wrongly or has
been erroneously refunded, the same along with interest shall be recovered from
the manufacture or the provider of the output service and the provisions of
sections 11A and 11AB of the Excise Act or sections 73 and 75 of the Finance
Act, shall apply mutatis mutandis for effecting such recoveries.
A reading of the aforesaid provisions makes it very clear that the said provision
is attracted where the Cenvat Credit has been taken or utilized wrongly or has
been erroneously refunded. In view of the aforesaid judgment of the Apex Court, the
question of reading the word ‘and’ in place of ‘or’ would not arise. It is also to be
noticed that in the aforesaid Rule, the word ‘avail’ is not used. The words used
are ‘taken’ or ‘utilized wrongly’. Further the said provision makes it clear that the
interest shall be recovered in terms of Section 11A and 11B of the Act.
20. From the aforesaid discussion what emerges is that the credit of excise duty
in the register maintained for the said purpose is only a book entry. It might be
utilised later for payment of excise duty on the excisable product. It is entitled to
use the credit at any time thereafter when making payment of excise duty on the
excisable product. It matures when the excisable product is received from the factory
and the stage for payment of excise duty is reached. Actually, the credit is taken, at
the time of the removal of the excisable product. It is in the nature of a set off or an
adjustment. The assessee uses the credit to make payment of excise duty on
excisable product. Instead of paying excise duty, the cenvat credit is utilized,
thereby it is adjusted or set off against the duty payable and a debit entry is
made in the register. Therefore, this is a procedure whereby the manufacturers can
utilise the credit to make payment of duty to discharge his liability. Before utilization
of such credit, the entry has been reversed, it amounts to not taking credit.
Reversal of cenvat credit amounts to non-taking of credit on the inputs.
21. Interest is compensatory in character, and is imposed on an assessee, who has
withheld payment of any tax, as and when it is due and payable. The levy of interest is
on the actual amount which is withheld and the extent of delay in paying tax on the
due date. If there is no liability to pay tax, there is no liability to pay interest. Section
11AB of the Act is attracted only on delayed payment of duty i.e., where only duty of
excise has not been levied or paid or has been short levied or short paid or
erroneously refunded, the person liable to pay duty, shall in addition to the duty is
liable to pay interest. Section do not stipulate interest is payable from the date of book
entry, showing entitlement of Cenvat credit. Interest cannot be claimed from the date
of wrong availment of CENVAT credit and that the interest would be payable from the
date CENVAT credit is taken or utilized wrongly.
22. In the instant case, the facts are not in dispute. The assessee had availed
wrongly the Cenvat credit on capital goods. Before the credit was taken or
utilized, the mistake was brought to its notice. The assessee accepted the
mistake and immediately reversed the entry. Thus the assessee did not take the
benefit of the wrong entry in the account books. As he had taken credit in a sum of ₹
11,691-00, a sum of ₹ 154-00 was the interest payable from the date the duty was
payable, which they promptly paid. The claim of the Revenue was, though the
assessee has not taken or utilized this Cenvat credit, because they admitted the
mistake, the assessee is liable to pay interest from the date the entry was made in the
register showing the availment of credit. According to the Revenue, once tax is paid
on input or input service or service rendered and a corresponding entry is made in the
account books of the assessee, it amounts to taking the benefit of Cenvat credit.
Therefore interest is payable from that date, though, in fact by such entry the Revenue
is not put to any loss at all. When once the wrong entry was pointed out, being
convinced, the assessee has promptly reversed the entry. In other words, he did not
take the advantage of wrong entry. He did not take the Cenvat credit or utilized the
Cenvat Credit. It is in those circumstances the Tribunal was justified in holding that
when the assessee has not taken the benefit of the Cenvat credit, there is no liability
to pay interest. Before it can be taken, it had been reversed. In other words, once the
entry was reversed, it is as if that the Cenvat credit was not available. Therefore, the
said judgment of the Apex Court has no application to the facts of this case. It is only
when the assessee had taken the credit, in other words by taking such credit, if he had
not paid the duty which is legally due to the Government, the Government would have
sustained loss to that extent. Then the liability to pay interest from the date the amount

became due arises under Section 11AB, in order to compensate the Government
which was deprived of the duty on the date it became due. Without the liability to pay
duty, the liability to pay interest would not arise. The liability to pay interest would arise
only when the duty is not paid on the due date. If duty is not payable, the liability to
pay interest would not arise.”
(emphasis supplied)
43. In view of the specific finding recorded by the Commissioner in the impugned order that
though the appellant had taken credit of ₹ 13,60,54,686/- during the year 2005-2006, but
the appellant had utilized only half the amount i.e. ₹ 6,80,27,343/-, the appellant would not
be liable to pay interest or penalty on the balance amount since it was not utilised by the
appellant, in view of the aforesaid two decisions of the Bombay High Court and the
Karnataka High Court in Satish Industries and Bill Forge Pvt. Ltd.
Invocation of Extended Period
44. The last submission advanced by learned counsel for the appellant is on the invocation
of the extended period contemplated under the proviso to section 73(1) of the Finance Act.
The Commissioner held that the extended period was correctly invoked by the Department
since there was suppression of facts with intent to avoid payment of service tax for the
reason that the appellant had failed to furnish full details of the CENVAT credit taken during
the period.
45. Learned counsel for the appellant submitted that since the availability of credit on tower,
angels, channels, beams and shelters was a subject matter of litigation, the extended period
of limitation could not have been invoked as the appellant entertained a bonefide belief that
it was entitled to take CENVAT credit. In support of this submission learned counsel pointed
out that conflict of opinion on the said issue was ultimately resolved by a Larger Bench of
the Tribunal in Tower Vision India. In support of this contention learned counsel also
placed reliance upon decisions of the Tribunal.
46. In the instant case, the period of dispute is from September 2004 to December 2007.
The show cause notice was issued on 14.05.2008. The period from April 2007 to December
2007 would fall within the normal period, while that from September 2004 to March 2007
would fall beyond the normal period contemplated under section 73(1) of the Finance Act.
47. A Division Bench of the Tribunal in M/s. Bharti Airtel Ltd. vs. C.C.E. BangaloreI, observed as follows:
“As discussed above, in the instant issue different High Courts have given different
judgements. There was difference of opinion between members of CESTAT. The
issue was referred to Larger Bench. It clearly indicates that the issue involved is of
interpretation of a question of Law and therefore, mala fides cannot be
attributed. The appellants submitted that they have been regularly filing returns.
Hon‟ble High Court of Karnataka MTR Foods Ltd 2012(282) ELT 196 held that under
such circumstances, extended period cannot be invoked. We find that Hon‟ble High
Courts/Tribunals have consistently held that extended period cannot be invoked
under such circumstances and demands are barred by limitation.”
(emphasis supplied)
48. In Vodafone Essar South Ltd., the Tribunal observed as follows:
“In view of the various decisions settling the issue, we are of the considered view that
the issue in the present appeals was of an interpretation nature i.e. as to the eligibility
of Cenvat credit or otherwise on the towers and building and had to be settled in the
hands of the High Court. Therefore, the appellant could have entertained a bona
fide belief.”
49. Thus, in view of the observations made in the aforesaid decisions of the Tribunal and
the fact the issue as to whether credit could be taken or not was ultimately resolved by a
Larger Bench of the Tribunal, the extended period of limitation could not have been invoked
by the Department. The confirmation of demand for the period prior to March 2007,
therefore, cannot also be sustained for this additional reason.

50. Thus, for all the reasons stated above, the impugned order dated 22.10.2009 passed by
the Commissioner cannot be sustained and is, accordingly, set aside. The appeal is,
accordingly, allowed.
(Pronounced in open court on 13/09/2021)
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M/S DARVESH ENTERPRISES VERSUS COMMISSIONER, CENTRAL EXCISE
(APPEALS)
Maintainability of appeal - appeal dismissed for the reason that it was filed beyond
the statutory period contemplated - section 85(3A) of the Finance Act, 1994 - HELD
THAT:- In the present case, admittedly the order of the adjudicating authority was received
by the appellant on March 15, 2015 but the appeal was presented before the Commissioner
(Appeals) on July 02, 2015. It was clearly not presented within the period of two months nor
within the extended period of one month. The Commissioner (Appeals) dismissed the
appeal after placing reliance on the decision of Supreme Court in SINGH ENTERPRISES
VERSUS COMMISSIONER OF C. EX., JAMSHEDPUR [2007 (12) TMI 11 - SUPREME
COURT].
The provisions of section 35 of the Central Excise Act, 1944 are parimateria with section
85(3A) of the Finance Act. The Supreme Court in Singh Enterprises, held that the period
upto which the prayer for condonation can be accepted is limited by the proviso to subsection (1) of section 35 of the Central Excise Act and the position is crystal clear that the
appellate authority has no power to allow the appeal to be presented beyond the period of
thirty days after the expiry period of sixty days. In other words, the appellate authority can
entertain the appeal by condoning the delay only upto 30 days beyond the normal period for
preferring the appeal, which is 60 days.
Appeal dismissed.
No.- Service Tax Appeal No. 51590 of 2016
Order No.- Final Order No. 51777/2021
Dated.- August 25, 2021
Citations:
1. SINGH ENTERPRISES Versus COMMISSIONER OF C. EX., JAMSHEDPUR - 2007
(12) TMI 11 - Supreme Court
MR. JUSTICE DILIP GUPTA, PRESIDENT AND MR. C.J. MATHEW, MEMBER
(TECHNICAL)
None – for the Appellant
Shri Harshvardhan, Authorized Representative – for the Respondent
ORDER
This appeal seeks the quashing of the order dated December 16, 2015 passed by the
Commissioner (Appeals) by which the appeal that was filed to assail the order dated
February 19, 2015 passed by the Assistant Commissioner has been dismissed for the
reason that it was filed beyond the statutory period contemplated under section 85(3A) of
the Finance Act, 1994 [the Finance Act].
2. It needs to be stated that after filing the appeal, the appellant has not been appeared to
press the appeal. This would be clear from the orders dated November 30, 2018, February
28, 2019 and May 25, 2021. In fact by the order dated 30 November, 2018, the department
was also required to take steps to serve the appellant. On May 25, 2021, the learned
Authorized Representative appearing for the Department stated that the appellant had been
served on September 24, 2019. However, despite service of notice no one appeared on
behalf of the appellant on that date. It was accordingly ordered, in the interest of justice, that
the matter stands adjourned on July 15, 2021 but it was made clear that no further
adjournment shall be granted and the appeal would be decided on merits, even if the
appellant did not appear. On July 15, 2021, the matter was adjourned to August 25, 2021 as

it could not be taken up. Today, when the matter has been called out, the appellant has not
appeared to press the appeal. The appeal is, accordingly, being decided on merits.
3. A perusal of the appellate order indicates that against the order dated February 19, 2015
passed by the Assistant Commissioner, which the appellant has stated was received on
March 15, 2015, the appeal was filed before the Commissioner (Appeals) on July 2, 2015.
4. Section 85(3A) of the Finance Act provides that an appeal shall be presented within two
months from the date of the receipt of the decision provided that the Commissioner
(Appeals) may, if he is satisfied that the appellant was prevented by sufficient cause from
presenting the appeal within the aforesaid period of two months, allow it to be presented
within a further period of one month. The discretion of the Commissioner to condone the
delay is, therefore, circumscribed by the condition set out in proviso and the delay can be
condoned only if the appeal is presented within a further period of one month after the
expiry of the statutory period of two months, provided of course, the Commissioner is
satisfied that the appellant was prevented by sufficient cause from presenting the appeal
within the period of two months.
5. In the present case, admittedly the order of the adjudicating authority was received by the
appellant on March 15, 2015 but the appeal was presented before the Commissioner
(Appeals) on July 02, 2015. It was clearly not presented within the period of two months nor
within the extended period of one month. The Commissioner (Appeals) dismissed the
appeal after placing reliance on the decision of Supreme Court in Singh Enterpris es Vs.
Commissioner of Central Excise, Jamshedpur [2008 (221) ELT 163 (SC)]
6. The provision of section 35 of the Central Excise Act, 1944 relating to appeals before
Commissioner (Appeals) had come up for consideration before the Supreme Court in Singh
Enterprises. Section 35 of the Central Excise Act, 1944 provides that any person aggrieved
by any decision or order passed under the Act, may appeal to the Commissioner (Appeals)
within sixty days from the date of the communication to him of such decision or order
provided that the Commissioner (Appeals) may, if he is satisfied that the appellant was
prevented by sufficient cause from presenting the appeal within the aforesaid period of sixty
days, allow it to be presented within a further period of thirty days.
7. The provisions of section 35 of the Central Excise Act, 1944 are parimateria with section
85(3A) of the Finance Act. The Supreme Court in Singh Enterprises, held that the period
upto which the prayer for condonation can be accepted is limited by the proviso to subsection (1) of section 35 of the Central Excise Act and the position is crystal clear that the
appellate authority has no power to allow the appeal to be presented beyond the period of
thirty days after the expiry period of sixty days. In other words, the appellate authority can
entertain the appeal by condoning the delay only upto 30 days beyond the normal period for
preferring the appeal, which is 60 days.
8. The Commissioner (Appeals), therefore, did not commit any illegality in dismissing the
appeal. The present appeal is, therefore, dismissed.
(Dictated & pronounced in open Court)
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C.C.E. & S.T. -MANGALORE VERSUS NEW MANGALORE PORT TRUST
Refund of service tax paid under protest - provisional assessment or not applicability of time limitation - short payment of duty and excess claim of refund HELD THAT:- The refund of any excess duty paid by any person is determined under
Section 11B of the Central Excise Act. Section 11B prescribes a period of limitation of one
year, however the said period of limitation is not applicable if the assessment is provisional.
In the instant case, the claim of the respondent is that the assessment should have been
deemed to be provisional as the final price was not determined at the time of provision of
service and they had specially indicated in export/import applications that the service tax
was paid under protest.
The assessment cannot automatically turn provisional in absence following due procedures
as prescribed under Rule 6 of Service Tax Rules. Since the assessment cannot be termed
provisional in the instant case, the refund of ₹ 1,52,54,149/- claimed by the respondent is
clearly barred by limitation - the order of Commissioner(Appeals) in respect of the said
amount is therefore set aside.
Allegation that the total amount recovered by the appellant at the material time was
much higher than that paid by the respondent - HELD THAT:- The issue regarding short
payment of duty was also raised by corrigendum dt. 29/08/2007 issued by the Assistant
Commissioner. As a result, it cannot be said that the show-cause notice did not raise any
ground other than unjust enrichment. It is seen that the Order-in-Appeal did not examine the
issue regarding the short payment of service tax during the month of February and March
2006 and has ignored the corrigendum to the show cause notice issued by the jurisdictional
Assistant Commissioner - thus, the order of Commissioner(Appeals) is set aside on this
count as well and the matter is remanded to the Commissioner(Appeals) for fresh
adjudication after examining the corrigendum issued to the show-cause notice.
The order of Commissioner(Appeals) is set aside in respect of the refund claim pertaining to
₹ 60 lakhs and the matter is remanded back to the Commissioner(Appeals) for examining
the issue afresh and pass orders - appeal allowed by way of refund.
No.- Service Tax Appeal No. 672 of 2009
Order No.- Final Order No. 20764/2021
Dated.- September 23, 2021
SHRI RAJU, TECHNICAL MEMBER AND SHRI P. DINESHA, JUDICIAL MEMBER
For the Appellant : Mrs. C.V. Savitha
For the Respondent : Mr. Ravi Raghavan, Advocate
ORDER
This appeal has been filed by Commissioner of Central Excise, Mangalore against the order
of Commissioner(Appeals) allowing appeal of M/s. New Mangalore Port Trust, Panambur.
2.1. The respondent had filed refund claim for the period April 2005 to March 2006 in
respect of service tax paid by them on wharfage charges. The respondents were providing
services to MRPL and in terms of Memorandum of Understanding (MOU) dt. 20.01.1995
and dt. 09.02.2000, the cost of providing infrastructural facilities by the respondents was to
be funded by MRPL on interest bearing loan basis by investing a portion of the amount out
of its own funds and arranging the balance amount from the financial institutions. The terms
of the MOU provided for the following:During the period the funds are outstanding, and in order to enable NMPT to repay
the funds along with interest thereon in accordance with the repayment schedules

under the respective agreements, the wharfage charges payable by MRPL to NMPT
will be based on (a) actual operation and maintenance cost, (b) sharing of
administrative and general overheads, (c) depreciation, (d) interest on loan, and (e)
some percentage of capital employed to be fixed by the Government. The wharfage
charges will be subject to yearly review and consequent adjustment depending on
the tonnage involved.
Similar treatment was given to the other major clients like HPCL, IOCL and BPCL.
2.2. In order to service the loan and to meet the operational expenses the
respondent port collects wharfage from MRPL and other oil companies. The wharfage rate
is fixed at an adhoc rate based on projected traffic and projected expenditure. The tonnage
handled during a financial year is booked at this adhoc rate and a bill is raised on the oil
companies at the time when the import application or the export application is filed by the oil
companies. Service tax is charged and collected upfront at the time of raising the bill. The
respondent claimed that the service tax paid by the oil companies is under protest and is
provisional, which they claimed is evidenced in the import/export application. The
import/export application had following remark:“Service tax paid under protest. The payment of service tax is on provisional basis
subject to final adjustment at year end when charges are finalised and billed to us by
NMPT and excess service tax aid by us is any has to be refunded to us.”
2.3. The service tax collected each month on these adhoc rate transactions is credited to an
account called “Service Tax Collected Account” (Account Code No.633). The remittance of
service tax is debited to the said account within 5th of the subsequent month or on payment.
All such payments have been reflected in the half yearly returns filed by the respondent
along with the TR6 challans.
2.4. After arriving at the wharfage charges per MT in accordance with the MOU, the same is
compared with the adhoc rate and the difference is adjusted. That is to say, if the charges
worked out as per MOU is less than the adhoc rate, the difference is reduced from the
concerned income head (income component) and shown as payable to MRPL or other oil
companies like BPCL, IOCL etc. as the case may be in the balance sheet. Similarly, excess
service tax collected and already remitted along with the ST-3 returns is also shown as
payable to the oil companies. For the relevant year i.e. 2005-2006, the adhoc rate was
mutually agreed to be ₹ 49 per MT. The respondents calculated the charges based on this
adhoc rate and charged service tax on the amount so arrived at and deposited the same. In
February 2006, adhoc rates were reworked to ₹ 38 per MT. The excess wharfage collected
from April 2005 to February 2006 (on account of this reduction) along with service tax
component on the same was worked out and refunded by the respondent to the respective
oil companies by way of cheques in February 2006 itself. Since the respondent was not
sure of the exact amount of service tax that it was required to pay for the period 2005-06
and in order to ensure that there is no short payment made by it, a payment of ₹ 20 lakhs
and ₹ 40 lakhs was made for the months of March 2006 on its own account vide TR-6
challans dt. 01.04.2006, 05.04.2006 and 12.04.206. Thereafter, by the end of the year when
the books for the year 2005-06 were closed in June 2006, the final wharfage rate after
taking the actual expenses incurred by the respondent was arrived at ₹ 30.03 PMT. On an
overall reconciliation, the respondent found that as a result of further revision of wharfage
from ₹ 38 PMT to 30.03 PMT, an excess payment of service tax amounting to ₹
1,52,54,149/- has been collected from oil companies and also remitted to the government
during the year 2005-06. The sum of ₹ 60 lakhs paid by the respondent by way of abundant
caution was claimed to be excess service tax paid. The respondent accordingly filed claim
on 22.03.2007 for a total sum of ₹ 2,12,54,149/-. The refund claim filed was rejected by the
Order-in-Original dt. 20.12.2007. The amount of 1,52,54,149 was rejected on the ground
that the same was filed beyond the limitation prescribed under Section 11B of the Central
Excise Act, 1944. It was also held that the respondent had not complied with the
procedurals prescribed under Rule 6 of the Service Tax Rules, 1994 for opting provisional
assessment. Therefore the instant case was not that of provisional assessment. The
amount of ₹ 60 lakhs was rejected on the ground that the respondents were required to pay
service tax of ₹ 2,08,32,876/- during the period February 2006 and March 2006 and the
respondent had paid only ₹ 60 lakhs and therefore there was shortfall of payment of ₹
2,08,32,876/- and therefore there was no question of any refund. The respondents filed
appeal before the Commissioner(Appeals) who in his order held that in respect of the refund
of ₹ 1,52,54,149/- which was rejected on ground of limitation, should not have been rejected

as the assessment ought to have been considered as provisional. He relied upon various
decisions of the Tribunal for this purpose. He also observed that the service recipients might
have taken cenvat credit which has to be reversed if the amount excess paid service tax is
granted as refund and therefore the exercise would be revenue neutral. In respect of refund
of balance of ₹ 60 lakhs paid for the period February 2006 and March 2006, he held that the
Order-in-Original could not have gone into issue of admissibility of refund as the showcause notice raised only the ground of unjust enrichment. He held that the original authority
has rejected the refund on grounds which were not invoked in the show-cause notice and
therefore the order was held as bad in law. Further, for the purpose of unjust enrichment,
the issue was remanded to the original adjudicating authority by
the
Commissioner(Appeals).
3.1. Learned AR relying on the grounds of appeal raised in the appeal memorandum,
pointed out that the remark regarding payment of service tax under protest was made in the
“import/export applications” which is an internal document between the respondent and oil
companies and not an intimation to the Department. She pointed out that there was no
mention of payment under protest on the TR6 challan. She also pointed out that the
appellant had not followed the procedure prescribed under Rule 6 of the Service Tax Rules
nor they have filed returns under ST-3A. She pointed out that in view of the above, the
assessment cannot be considered as provisional and therefore the refund was clearly
barred by limitation. She also relied on the decision of Hon’ble Punjab & Haryana High
Court in the case of Mauria Udyog Ltd. Vs. CCE [2007(207) ELT 31 (P&H)] which was
upheld by Hon’ble Apex Court as reported in 2008(221) ELT A120(SC). She also relied on
the decision of the Hon’ble High Court of Bombay in the case of Maharastra Cylinders Pvt.
Ltd. Vs. CESTAT, Mumbai [2010(259) ELT 369 (Bom.)].
3.2. She further pointed out that a corrigendum to the show-cause notice dt. 29/08/2007
was also issued by which a specific charge regarding inadmissibility of refund of ₹ 60 lakhs
was also raised against the appellant. She argued that the same corrigendum has not been
considered by the Commissioner(Appeals) in his order.
4. Learned counsel for the respondent pointed out that all the import and export applications
specifically contain a remark that duty has been paid under protest and therefore the
assessment should be considered as provisional. He relied on the following decisions of
Tribunal:i. CCE, Tirupati Vs. Kurool Cylinders Pvt. Ltd. [2007(219) ELT 473 (Tri. Bang.)]
ii. Telephone Cables Ltd. Vs. CCE, Chandigarh [2003(154) ELT 237 (Tri. Del.)]
iii. Keltech Energies Ltd. Vs. CCE, Mangalore [2006(196) ELT 282 (Tri. Bang.)]
iv. PTC Industries Ltd. Vs. CCE, Jaipur-I [2016(340) ELT 563 (Tri. Del.)]
He argued that in the aforesaid decisions, it was held that where the price is not final at the
time of provision of services or supply of goods, the assessment should be deemed as
provisional.
5.1. We have considered the rival submissions. We find that the issue that needs to be
decided is in respect of two separate amounts. The amount of ₹ 1,52,54,149/- relates to
denial of refund by original adjudicating authority on the ground of limitation. The same was
allowed by the Commissioner(Appeals) holding that the assessment should have been
considered as provisional as there was a price determination clause in the MOU between
the service provider and the service recipients. There is no doubt that the price between the
service provider and the service recipient was not finally determined at the time of provision
of service. Therefore on account of revision of price, the assessable value was required to
be reworked and consequently there was a case of the respondent where they ended up
paying duty more than that was required to be paid. The refund of any excess duty paid by
any person is determined under Section 11B of the Central Excise Act. Section 11B
prescribes a period of limitation of one year, however the said period of limitation is not
applicable if the assessment is provisional. In the instant case, the claim of the respondent
is that the assessment should have been deemed to be provisional as the final price was
not determined at the time of provision of service and they had specially indicated in
export/import applications that the service tax was paid under protest. The learned counsel
for the respondent relied on the following decisions of the Tribunal.

i. CCE, Tirupati Vs. Kurool Cylinders Pvt. Ltd. [2007(219) ELT 473 (Tri. Bang.)]
ii. Telephone Cables Ltd. Vs. CCE, Chandigarh [2003(154) ELT 237 (Tri. Del.)]
iii. Keltech Energies Ltd. Vs. CCE, Mangalore [2006(196) ELT 282 (Tri. Bang.)]
iv. PTC Industries Ltd. Vs. CCE, Jaipur-I [2016(340) ELT 563 (Tri. Del.)]
5.2. Learned AR for the appellant has relied on the decision of the Hon’ble High Court of
Punjab & Haryana wherein, the following has been observed:6. Learned Counsel for the revenue on the other hand points out that apart from the
fact that the matter was directly covered against the assessee by a judgment of
Hon’ble Supreme Court in MRF’s case (supra), there is a subsequent judgment of
the Hon’ble Supreme Court in Metal Forgings v. Union of India, 2002 (146) E.L.T.
241 in which it was held :“12. From the above, it is clear that to establish that the clearance were made
on a provisional basis, there should be first of all an order under Rule 9B of
the Rules, and then material to show that the goods were cleared on the basis
of said provisional basis, and payment of duty was also made on the basis of
said provisional classification. These facts in the instant case are missing,
therefore, in our opinion there is no material in the instant case to establish the
fact that either there was a provisional classification or there was an order
made under Rule 9B empowering the clearance on the basis of such
provisional classification. In the absence of the same, we cannot accept the
argument of the Revenue that in fact the order of the Assistant Collector dated
21-1-1976 is a provisional order based on which clearance was made by the
appellants or that they paid duty on that basis. On the contrary, as held by the
Judicial Member the said order of classification was a final order, therefore,
the Revenue cannot contend the limitation prescribed under Section 11A does
not apply.”
The said decision was upheld by Hon’ble Apex Court as reported in 2008(221) ELT
A120(SC). Learned AR has also relied upon the decision of Hon’ble High Court of Bombay
in the case of Maharastra Cylinders Pvt. Ltd. wherein in para 7, the following has been
observed:7. We do not find any merit in the above contentions. Admittedly, while clearing the
goods on payment of excise duty, the procedure for removal of goods on provisional
basis has not been followed. The Apex Court in the case of Metal Forgings v. Union
of India [2002 (146) E.L.T. 241 (S.C.)] has held that in the absence of order of
provisional assessment, the clearance cannot be said to be on provisional
assessment basis.
5.3. We also find that in the case of Metal Forgings Vs. UOI [2002(146) ELT 241 (SC)], the
Hon’ble Apex Court has observed as follows:11. The next question for our consideration is whether the order made by the
Assistant Collector on 22-1-1976 could be treated as a provisional classification so
as to keep the period of limitation frozen. The Judicial Member in this regard came to
a definite conclusion that the said order is a final order against which appeals and
revisions were taken recourse to. According to the learned Member merely because
there is a continuing dispute in regard to the correctness of the said order of the
Assistant Collector by way of appeals and revisions, the same does not make the
order of the Assistant Collector anything short of a final order, therefore, he rejected
the contention of the Revenue on this count. While the Technical Member and the
third Member following the judgment of this Court in the case of Samrat International
(supra) came to the conclusion that the order of the Assistant Collector could be
treated as a provisional order because there was correspondence regarding the
excisability and the classification list filed by the appellants. From the above we
notice that the majority of the members of the Tribunal based their finding that the
clearances made by the appellants during the relevant period was provisional in
nature mainly because of the finding of this Court in the case of Samrat International
(supra). A perusal of this judgment shows that the said judgment was delivered on

the peculiar facts of that case and it does lay down a principle in law which enables
the Revenue to treat every classification made by it or the goods removed by virtue
of said classification to be treated as the provisional merely because some appeal or
other proceeding is pending, questioning the classification involved therein. As a
matter of fact, this Court in the case of Coastal Gases & Chemicals Pvt. Ltd. v. Asstt.
C.C.E., Visakhapatnam (supra) while considering the judgment in Samrat
International case (supra) held thus :
“On the facts of that case, however, this Court had held that the payment of
duty which was made by the appellants in that case was provisional and the
procedure under Rule 9B had been followed. We have not been shown any
material on record to indicate whether the appellants in the present case had
cleared carbon dioxide manufactured by them by following the procedure laid
down in Rule 9B or that the payment of excise duty which the appellants had
made during the relevant period was provisional.”
12. From the above, it is clear that to establish that the clearances were made on a
provisional basis, there should be first of all an order under Rule 9B of the Rules, and
then material to show that the goods were cleared on the basis of said provisional
basis, and payment of duty was also made on the basis of said provisional
classification. These facts in the instant case are missing, therefore, in our opinion
there is no material in the instant case to establish the fact that either there was a
provisional classification or there was an order made under Rule 9B empowering the
clearance on the basis of such provisional classification. In the absence of the same,
we cannot accept the argument of the Revenue that in fact the order of the Assistant
Collector dated 21-1-1976 is a provisional order based on which clearance was made
by the appellants or that they paid duty on that basis. On the contrary, as held by the
Judicial Member the said order of classification was a final order, therefore, the
Revenue cannot contend the limitation prescribed under Section 11A does not apply.
In view of clear observation by Hon’ble Apex Court and various High Courts, we find that the
assessment cannot automatically turn provisional in absence following due procedures as
prescribed under Rule 6 of Service Tax Rules. Since the assessment cannot be termed
provisional in the instant case, the refund of ₹ 1,52,54,149/- claimed by the respondent is
clearly barred by limitation. The case law relied by respondents does not take note of the
decision of Hon’ble Apex Court in the case of Metal Forgings (supra). The order of
Commissioner(Appeals) in respect of the said amount is therefore set aside.
5.4. As regards the refund of ₹ 60 lakhs claimed by the respondent, it is noticed that the
Order-in-Original points out in para 62 that the total amount recovered by the appellant at
the material time was much higher than that paid by the respondent. In this regard, para 62
of the Order-in-Original is reproduced below:62. In respect of remaining amount of refund claim of ₹ 60,00,000/-, for which the
documentary evidence submitted by the claimant vide their letter
No.NMPT/FIN/S.T/2005-06 dt. 04.10.07 along with the statement of taxable value
collected along with service tax shown in their account code No.633 in the month of
February 2006 and March 2006 as detailed below:Month

Februar
y 2006
March
2006
Total

Taxable
value
collected
18,51,97,44
9
24,62,42,72
0
43,14,40,16
9

Service tax Taxable
collected
value
declared as
per ST3
1,90,08,84 33,49,539
1
2,47,44,99 22,68,54,62
7
7
4,37,53,83 23,02,04,16
8
6

Service
Tax paid

Differential

taxable
as per ST3 value
3,41,653
18,48,55,79
6
2,31,39,17 1,93,88,093
2
2,34,80,82 20,42,43,88
5
9

Differential
service tax
1,88,55,29
1
19,77,585
2,08,32,87
6

5.5. Moreover, it is seen that the issue regarding short payment of duty was also raised by
corrigendum dt. 29/08/2007 issued by the Assistant Commissioner. As a result, it cannot be
said that the show-cause notice did not raise any ground other than unjust enrichment. It is
seen that the Order-in-Appeal did not examine the issue regarding the short payment of

service tax during the month of February and March 2006 and has ignored the corrigendum
to the show cause notice issued by the jurisdictional Assistant Commissioner. As a result,
the order of Commissioner(Appeals) is set aside on this count as well and the matter is
remanded to the Commissioner(Appeals) for fresh adjudication after examining the
corrigendum issued to the show-cause notice.
6. In view of the above, the order of Commissioner(Appeals) is set aside in respect of the
refund claim of ₹ 1,52,54,149/-. The order of Commissioner(Appeals) is set aside in respect
of the refund claim pertaining to ₹ 60 lakhs and the matter is remanded back to the
Commissioner(Appeals) for examining the issue afresh and pass orders.
(Order was pronounced in Open Court on 23/09/2021)
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