2013(4) ECS (174) (SC)
IN THE SUPREME COURT OF INDIA
CIVIL APPELLATE JURISDICTION
INTERLOCUTORY APPLICATION NOS. 5 – 6 OF 2013
IN
CIVIL APPEAL NOS. 8983 – 8984 OF 2013
M/s Musk Tobacco (India) Pvt Ltd.

.....Appellant.

Vs.
Commissioner of Central Excise &

.....Respondents.
ORDER

Heard the learned Counsel.
Looking at the peculiar facts stated in the application, further time of two
months from today is granted to the Petitioner, but instead of Rs. 1 Crore, Rs. 2
Crores shall be deposited in the aforesaid extended time by the applicant –
petitioner.
The applications stand disposed of as granted in the above terms.
Copy of the order may also be given dasti.

2013 (4) ECS () (Allahabad - HC)
IN THE HIGH COURT OF ALLAHABAD
Central Excise No. 221 of 2013
M/s Galaxy Mercantiles Ltd.

.....Appellant.

Vs.
Commissioner of Customs, Excise & Service Tax. .....Respondents.
Mr. M.P. Devnath, Nishant Mishra for the Appellant.
None for the Respondent.
CORAM :
Hon‟ble Sunil Ambwani, J.
Hon‟ble Surya Prakash Kesarwani, j.
DATE: September 5,2013
CENVAT – Appellant is a real estate company engaged in construction of
shopping malls – Whether credit is available on Inputs and Capital goods
used for constructing of Mall by contractor, which Mall, shops therein, are
rented out by appellant and appellant paying ST under „Renting of
Immovable Property‟ – No error in the order of the CESTAT directing for a
Pre – deposit of 35 % of the Credit involved on Inputs & capital goods –
judgment of Andhra Pradesh High Court in case of Sai Samhita Storage (P)
Ltd. has been distinguished by CESTAT on valid grounds – appellant has
been given stay of pre – deposit of the entire CENVAT credit availed of
input service of Rs. 2.28 Crores and thus Rs. 63,02,283/- amounts to small
fraction of entire liability of CENVAT Credit on inputs – CE appeal
dismissed: High Court.
JUDGEMENT
1

We have heard Shri M.P. Devnath and Shri Nishant Mishra for the appellant. Shri
B.K.S. Raghuvansi appears for Commissioner of Customs, Excise and Service
Tax, Noida.

2.

In this appeal under Section 35-G of the Central Excise Act, 1944 against the
pre-deposit order/stay order passed by Customs, Excise & Service Tax Appellate
Tribunal (CESTAT) dated 24.7.2013 the appellant is aggrieved against the predeposit of 35% of Cenvat Credit of inputs denied by the respondent.

3.

The appellant is a real estate company engaged in construction of shopping
malls. A show cause notice was issued on 7.3.2011 for the period ranging from
July, 2007 to August, 2010, alleging that the CENVAT credit amounting to
Rs.4,08,08,286/- has been wrongly availed on input services and inputs and the
CENVAT credit amounting to Rs.3,20,84,784/- has been wrongly utilized. The
appellant had availed CENVAT credit on input services valued at
Rs.2,28,01,762/- and CENVAT credit on inputs (Cement, Glass, Steel, Iron etc.)
used for construction of buildings at Rs.1,80,06,524/-.

4.

A reply was submitted to the show cause notice, denying the allegations and
demand. By the Order-in-Original the respondent had disallowed CENVAT credit
of Rs.4,08,08,286/- for the period from 2007-08 to 2010-11 availed by the
appellant and ordered for recovery of the same under Rule 14 of CENVAT Credit
Rules, 2004 and further confirmed the demand of service tax amounting to
Rs.3,20,84,784/- under Section 73(1) of the Finance Act, 1994. A penalty of
equal amount was imposed under Rule 15 of CENVAT Credit Rules, 2004.

5.

In an appeal before the CESTAT, the appellant moved a stay application on
which there was a difference of opinion between the Judicial Member and the
Technical Member. Both Judicial Member and the Technical Member agreed that
the appellant is not entitled to CENVAT credits on inputs, they, however,
disagreed on the question as to whether the appellant was entitled to CENVAT
credit on input services. They referred the following question to the 3rd Member:"28. POINT OF DIFFERENCE IN OPINION TO BE RESOLVED
In the facts and circumstances of the case:Whether pre-deposit of 35% of the total Cenvat Credit denied by the
impugned order is to be called for admitting these appeals as directed by
the Judicial Member?
or
Whether pre-deposit of only 35% of the Cenvat Credit denied by the
impugned order and attributable to inputs and capital goods alone is to be
called for admitting these appeals as directed by the Technical Member?"

6.

Shri Sahab Singh, Member (Technical), the 3rd Member was of the opinion, that
the differences between Judicial Member and Technical Member have narrowed
down to some services, which are utilised by provider of work contract service in

construction of malls. In Navaratana S.G. Highway Prop. Pvt Ltd vs. CST,
Ahmedabad 2012 (28) STR 166 (Tri-Ahmd) the Tribunal had allowed CENVAT
credit of service tax in respect of such input services. He held that the owner of
the property, who engages architect for preparing design of the building; and
takes services of design engineer for preparation of design and contractor, is
required to execute the work as per design of architect, design engineer and
consulting engineer. Under CENVAT Credit Rules, credit can be taken by service
recipient on the basis of invoices issued by the service provider. If invoices
issued in respect of architect services, design service, consulting engineers
service are in name of owner of property, prima facie there is no reason to deny
the credit to the appellant. The 3rd Member agreed with the view of the Member
(Technical) holding that 35% of CENVAT credit availed on input services is not
required to be paid as pre-deposit.
7.

The difference of opinion was only with regard to the requirement of pre-deposit
of CENVAT credit availed on input services. So far as the CENVAT credit on
inputs namely Cement, Glass, Steel, Iron etc, both the Judicial Member and
Technical Member opined that prima facie the appellant was not entitled to the
CENVAT credit for the purposes of considering the prima facie case for grant of
stay of pre-deposit.

8.

The appellant did not make out nor has raised any submission of any financial
hardships either before the CESTAT or in this Court.

9.

Shri M.P. Devnath has place reliance on a judgment of Andhra Pradesh High
Court in Commissioner of Central Excise, Visakhapatnam-II vs. Sai Sahmita
Storage (P) Ltd 2011 (23) S.T.R. 341 (AP). In this judgment the input credit was
denied on the service tax of rentals of storage and warehousing provider on the
ground that the appellants providing storage and warehousing services were not
entitled to input credit on the materials used in the constructions of the
warehouses. The Andhra Pradesh High Court, after considering the definition of
'input', in Rule 2 (k) and the judgment in Maruti Suzuki Ltd v. Commissioner of
Central Excise, Delhi-III (2009) 9 SCC 193, held as follows:"9. There is no dispute in these cases that the assessee used cement and
TMT bar for providing storage facility without which storage and
warehousing services could not have been provided. Therefore the finding
of the original authority as well as the appellate authority are clearly
erroneous, which was correctly rectified by the CESTAT. In so far as the
levy of penalty under Rule 15 (2) of the Rules is concerned, unless and
until there is a finding that there was suppression of fact, and irregular
claim of CENVAT credit, the question of levying penalty under Rule 15 (2)
of the Rules does not arise. In that view of the matter, the order levying
penalty was rightly set aside by the CESTAT."

10.

In the present case, the CESTAT has distinguished the judgment of Andhra
Pradesh High Court on the ground that the appellant is engaged in the business
of construction of commercial malls and renting of space in other malls in the
market. The mall was not constructed by the appellant but was constructed by a
person providing such facilities under the works contract. The credit of service
tax paid by the works contract services provider already stands availed by the
appellant. In the course of hearing, on a question was put to Shri V. Lakshmi
Kumaran on which he fairly agreed that the works contract service provider has
not availed the credit of these duties as paid on the inputs used by him for
construction but has opted for payment of service tax equivalent to the amount of
2%. The Judicial Member on such statement held in para 8 as follows:"8.The question,which arises is that when the 'Works Contract Services
provider has opted for payment of service tax at a lesser rate on the
condition of non-availment of credit of duty paid on the inputs used for
construction of building, whether the same very credit can travel to the
appellants, who are the recipient of 'Works Contract Services'. It is well
settled law that what cannot be done directly can not be allowed to be
done indirectly. In the present situation, the work contract service provider
has already foregone the Cenvat credit paid on the raw materials so as to
avail the credit of concessional rate of service tax; that foregone credit
cannot travel to the appellant by jumping the 'Works Contract Service
provider'. We really fail to understand as to how and in which manner the
appellants are claiming the Cenvat credit of duty paid on the raw
materials, which are in fact inputs for 'Works Contract Service provider
and on which he has already decided not to avail the credit as a condition
of availment of lower payment of Service Tax. As such at this stage, we
prima facie agree with the revenue that the input credit availed by the
appellants is not in accordance with the law."

11.

In so far as the judgment of Andhra Pradesh High Court is concerned, the
Judicial Member, with which the Technical Member had agreed, held that the
warehouse is constructed for providing storage and warehouse services and in
which the cement and TMT bar are used for construction. The storage and
warehouse services are separate services provided under Section 65 (102) of
the Finance Act, and cannot be equated with the renting of immovable property.
The construction of warehouse can be equated to the construction of a factory for
manufacture of goods in which case the inputs used for construction of the
building are eligible cenvatable inputs whereas renting of immovable property is
a temporary services and a building constructed can be rented for a limited
period and thereafter can be used by the owner himself. There is nothing in the
order of the Andhra Pradesh High Court to reflect on the fact that warehouse was
constructed by availing the services of the 'Works Contract Service provider or
the construction of commercial institution service provider.

12.

In the present case, the appellant got the building constructed from the works
contract service provider. The credit of service tax paid by the work contract
service provider already stand availed by the appellant and as such apart from
the fact that judgment of Andhra Pradesh High Court did not deal with the input
credit but with the input service credit, the ratio is not applicable inasmuch as in
that case the appellant had himself constructed the godown and warehouse and
was not availing the service of works contract service provider.

13.

We have carefully considered the judgment of Andhra Pradesh High Court and
find that it has been distinguished by CESTAT on valid grounds. We are of the
view that even if there was any doubt with regard to any benefit of CENVAT
credit on the inputs for construction of building, which may have arisen out of the
judgment of the Andhra Pradesh High Court, the fact that the appellant had
engaged works contract service provider, who had availed the benefit of
CENVAT credit by opting for payment of service tax at a lesser rate on the
condition of non-availability of credit of duty paid on inputs used in construction of
building, such benefit could not have been claimed by the appellant.

14.

We are informed that by an amendment vide Notification dated 10.9.2004
CENVAT Credit Rules 2004 have been amended and by which the input credit
on any goods used for construction of buildings, civil structures or parts has been
excluded from the meaning "input" under Rule 2 (k).

15.

In view of the aforesaid we do not find any error in the orders passed by the
CESTAT directing the appellant to deposit 35% of the CENVAT credit. We make
it clear that the appellant has been given stay of pre-deposit of the entire
CENVAT credit availed of input service and thus Rs.63,02,283/- amounts to
small fraction of entire liability of CENVAT Credit and input denied, which is still
subject matter of the appeal.

16.

The Central Excise Appeal is dismissed. It is made clear that the observations
made in this judgment shall not affect the merits of the case at the time of final
hearing in the CESTAT.

2013 (4) ECS () (Bom - HC)
IN THE HIGH COURT OF JUDICATURE AT BOMBAY
APPELLATE CIVIL JURISDICTION
WRIT PETITION NO. 3956 OF 2010
Union of India, Through
Commissioner of Central Excise,
Mumbai-I.

.....Petitioners.

Vs.
M/s. Rainbow Silks & Anr.

.....Respondents.

Mr. M.I. Sethna, Sr. Advocate with Mr. Jitendra B. Mishra for the Petitioners.
Mr. Ashok D. Shetty for Respondent No.1.
CORAM :
DR. D.Y. CHANDRACHUD AND
ANOOP V. MOHTA, JJ.
DATE : JUNE 27, 2011

“Under Rule 18 of the Cenvat Credit Rules, 2002, rebate can be granted of
excise duty paid on goods exported. According to the Revenue, in these
cases no excise duty was as a matter of fact paid. Cenvat credit was
accumulated on the basis of fraudulent documents of bogus firms and
such credit was utilised to pay duty. Since there was no accumulation of
Cenvat credit validly in law, there was no question of duty being paid
therefrom. This submission warrants serious consideration and the
Revisional Authority would have to apply its mind to it.” [Para 7]

ORAL JUDGMENT (PER DR. D.Y. CHANDRACHUD, J.):1.

Rule, by consent, returnable forthwith. With the consent of the counsel and at
their request, the Petition is taken up for hearing and final disposal.

2.

These proceedings have been instituted under Article 226 of the Constitution by
the Union of India to challenge an order passed by the Joint Secretary to the
Government of India in purported exercise of revisional jurisdiction under Section
35EE of the Central Excise Act, 1944.

3.

The First Respondent, who is a merchant exporter, filed two rebate claims in the
office of the Assistant Commissioner of Central Excise (Rebate), Mumbai-I, in the
amount of Rs. 1,07,989/- and Rs.2,19,109/- in respect of duty alleged to have
been paid on goods manufactured by two firms by the name of Jai Krishna Prints
and Jai Santoshi Tex Prints. The goods were exported through the port of
Mumbai. On a scrutiny of the claims, the Department claims to have noticed that
the First Respondent had submitted duty paying certificates in loose/open
condition. A reference was accordingly made to the jurisdictional Central Excise
authority at Surat. The Range Superintendent in the Commissionerate at Surat
reported by his communication dated 10 February 2006 that the processor (Jai
Krishna Prints) had taken Cenvat credit on the basis of invoices of a grey
material supplier, Ganpati Textile, Surat. An alert circular had been issued by the
Commissioner of Central Excise at Surat on 22 September 2005 pointing out that
as many as 71 firms, including Ganpati Textile, were non-existent and bogus. A
notice to show cause had been issued on 25 January 2008 to Jai Krishna Prints
for the recovery of Cenvat credit, wrongly availed of. On the basis of the above
reports, the rebate claims of the First Respondent were rejected on 23 March
2006 by the Assistant Commissioner. The order of the Assistant Commissioner
was confirmed in Appeal by the Commissioner (Appeals). The First Respondent,
thereupon filed a Revision under Section 35EE, which was disposed of by the
Joint Secretary to the Government of India by an order dated 1 September 2009.
The Joint Secretary, while reversing the concurrent findings, came to the
conclusion that the case of the First Respondent was similar to the decision of
the Revisional Authority in the case of Shyam International dated 18 May 2007,
where it was held that a merchant exporter cannot be denied rebate for the
reason that the manufacturer had availed of Cenvat credit wrongly on the basis
of bogus documents, especially when there was no evidence to show any
mutuality of interest, financial control, or flow-back of funds between the
merchant exporter and the manufacturers/ suppliers of goods.

4.

Counsel appearing on behalf of the Petitioner submitted that the Revisional
Authority has proceeded on the basis that the case was covered by the decision
in Shyam International, whereas, that is not the case. In the earlier case, the
Revisional Authority had found that the transaction between the suppliers and the
exporters was an arms length transaction, bonafide entered into between the two
parties. As a matter of fact, the Revisional Authority had noted that if a charge in
regard to want of bonafides had existed, then despite the purchase of goods by
the merchant exporters on the basis of Central Excise documents/invoices

showing duty payment, the transaction would be vitiated. In the present case, it is
sought to be urged, that as a matter of fact, the investigation which was
conducted in the matter involving the merchant supplier had disclosed that it was
the exporter, the First Respondent, who had supplied the Grey Fabrics. The
statement of the partner of Jai Krishna Prints was that he had not received the
Grey Fabrics directly from the dealer or manufacturer, but he had received it
through the exporter.

5.

On the other hand, it is urged before the Court on behalf of the First Respondent
that in the present case, the goods were exported by the First Respondent.
Having exported those goods, the First Respondent was entitled to a rebate. The
First Respondent paid the manufacturer a composite price inclusive of duty.
Counsel submitted that if there are any allegations about the want of bonafides or
of wrongful availment of Cenvat credit against the manufacturer, the First
Respondent should have an adequate opportunity of meeting such allegations.

6.

The record before the Court, inter alia contains an alert circular which was issued
by the Central Excise Commissionerate at Surat on 22 September 2005 noting
that during the course of the physical verification of firms, as a part of an
investigation into the grant of fraudulent rebate, 71 firms at Surat were found to
be bogus and non- existent. Among them was Ganpati Textile listed at Serial
No.13. On 25 January 2008 a notice to show cause was issued to Jai Krishna
Prints on the allegation that it had wrongly availed of Cenvat credit on Grey
Fabrics, on the basis of invoices issued by Ganpati Textile which was found to be
a bogus and fictitious firm. In the notice to show cause, reliance was placed on
the statement of a partner of Jai Krishna Prints, stating that he had not received
Grey Fabrics directly from the said dealer/manufacturer, but that he had received
it through the exporter himself. The notice to show cause culminated in an order
dated 28 April 2008 of the Joint Commissioner confirming the demand in respect
of the Cenvat credit wrongly availed of, penalty and interest. The order noted that
the admitted position was that the unit did job work and had not received Grey
Fabrics directly from the manufacturers but through the exporter. In Appeal, the
Commissioner (Appeals) by an order dated 1 September 2009 modified the
order. Upon a further Appeal by the department, the CESTAT remanded the
matter back to the original Adjudicating Authority.

7.

The reason why we have adverted to the aforesaid facts, is that the Revisional
Authority proceeded on the basis that there was no allegation of a want of
bonafides on the part of the First Respondent. This assumption of the Revisional
Authority is erroneous because the record before the Court, indicates to the
contrary. It is the contention of the Central Excise Department that the First
Respondent was a party to the fraud involving the grant of rebate. The fact that

this was under investigation right from 2005 is evident from the alert circular
dated 22 September 2005. In this view of the matter, the basis upon which the
Joint Secretary to the Government of India allowed the claim for rebate was
wholly erroneous. The Joint Secretary proceeded on the basis that the case is
covered by his earlier decision in Shyam International. The distinguishing
features upon which the Department places reliance would have to be
considered by the Revisional Authority. Moreover, the Revisional Authority would
have due regard to the parameters of the jurisdiction under Section 35EE of the
Central Excise Act, 1944. The contention of the Revenue is that under Rule 18 of
the Cenvat Credit Rules, 2002, rebate can be granted of excise duty paid on
goods exported. According to the Revenue, in these cases no excise duty was as
a matter of fact paid. Cenvat credit was accumulated on the basis of fraudulent
documents of bogus firms and such credit was utilised to pay duty. Since there
was no accumulation of Cenvat credit validly in law, there was no question of
duty being paid therefrom. This submission warrants serious consideration and
the Revisional Authority would have to apply its mind to it. In that view of the
matter, we find that the approach of the Revisional Authority is unsustainable.
8.

We accordingly allow the Petition by quashing and setting aside the impugned
order dated 1 September, 2009 (Exhibit "D" to the Petition). We are of the view
that an order of remand would be warranted in order to enable the Revisional
Authority to consider afresh the Revision filed by the First Respondent against
the order of the Commissioner (Appeals) confirming the rejection of the
Application for rebate. There shall be an order in these terms. In the
circumstances of the case, there shall be no order as to costs.

2013 (4) ECS () (Bom - HC)
IN THE HIGH COURT OF JUDICATURE AT BOMBAY
ORDINARY ORIGINAL CIVIL JURISDICTION
CENTRAL EXCISE APPEAL (L) NO.13 OF 2013

M/s. Oil & Natural Gas Corporation Ltd.

: Appellant

V/s.
The Commissioner of Central Excise,
Service Tax & Customs, Raigad.

: Respondent

Mr. V. Sridharan, Senior Advocate, with Mr.Prakash Shah, Mr.Jas Sanghavi, Mr. A.
Dash and Mr. Ashish Philip i/b.PDS Legal for the Appellant.
Mr.Pradeep S. Jetly for the Respondent.

CORAM :
DR.D.Y.CHANDRACHUD &
A.A. SAYED, JJ.
DATE : 01 MARCH 2013.
“In order to be an input service under clause (ii), the following
requirements must be satisfied. Firstly, the expression requires the
utilisation of "any service"; secondly, the service must be used by the
manufacturer; and thirdly, the service may be used, whether directly or
indirectly, in or in relation to the manufacture of final products and
clearance of final products upto the place of removal. The expression
"directly or indirectly" has a wide import. The service, in other words, need
not be a service which is directly used by the manufacturer in the
manufacture of a final product.” [Para 13]
“The definition of "input service" comprehends within its sweep a service
which is used by the manufacturer even indirectly, and in or in relation to
the manufacture of a final product. Where the legislature or its delegate
uses the expression "in or in relation to", its object and purpose is to widen
the scope and purview of the entitlement. When the words "directly or
indirectly" and "in or in relation to the manufacture of final products" are

used in conjunction that is indicative of the comprehensive sweep and
ambit of the statutory provision.” [Para 13]
“ONGC admittedly also produces dutiable final products. The production of
those dutiable products is possible only on the continuous supply of crude
oil. We, however, clarify that as a manufacturer of both dutiable and
exempted goods, the Appellant would be required to comply with the
discipline and rigour of rule 6 and would be entitled to take Cenvat credit
only on that quantity of input service which is used in the manufacture of
the ultimate dutiable product.” [Para 17]
P.C. :

1.

This Appeal by the assessee arises from an order of the CESTAT dated 29
November 2012 in an appeal arising from an order of adjudication of the
Commissioner of Central Excise.

2.

The Appellant, Oil and Natural Gas Corporation Limited, operates a large number
of oil wells and ten process platforms which are situated in different oil fields at
Mumbai Offshore. Petroleum oil in the belly of the earth is a mixture of
hydrocarbons ranging from methane to larger hydrocarbon molecules. Under
extremely high pressures obtaining in the reservoirs beneath the ocean floor, the
lighter hydrocarbons remain dissolved in the oil, comprising of a mixture of
heavier hydrocarbons. During the process of extraction of hydrocarbon from the
reservoirs, the hydrocarbon mix rises through pipes which are sunk into the
reservoirs, due to the high pressure therein. As the hydrocarbon mix rises
upwards, the pressure progressively decreases resulting in the lighter
hydrocarbons hitherto dissolved in the liquid hydrocarbons separating out rapidly.
Simultaneously, such hydrocarbons as are gaseous at ambient temperature and
pressure but remain in liquid form in the reservoir due to high pressure, also turn
into a gaseous state and separate out from the liquid phase. In this stage, the
crude oil is vigorously effervescent and is not fit for storage or transportation. The
gas-oil mix rising through the pipes needs to be brought to a stable state, that is,
a stage when no more gases separate from it at the atmospheric pressure and
ambient temperature. A stabilised mix of hydrocarbons is known in the industry
as crude oil which comprises of hydrocarbons which are in a liquid state at
atmospheric pressure and ambient temperature.

3.

The gas oil mix which is extracted through each oil well of ONGC is transported
to one of the process platforms through sub-sea high pressure pipelines. Each
process platform stabilises the gas-oil mix in different stages. The first stage of

the stabilisation process is carried out in the first separator which is operated at a
pressure of 5 kg/sq.cm. At this pressure, volatile hydrocarbons escape. In the
second stage, semi-stabilised crude from the first separator is taken to the
second separator which operates at a pressure of about 3 kg./sq. cm. when more
of lighter hydrocarbons escape. During the initial years of ONGC's operation, the
third stage of separation was carried out inside the third separator and oil tankers
docked at the process platforms where the remaining hydrocarbons evaporated
off, resulting in fully stabilised crude oil. Such stabilised crude oil was transported
to the terminals of the oil refineries and delivered in their shore tanks. The
production of stabilised crude oil in the above manner resulted in loss of the
lighter hydrocarbons which in themselves have a substantial economic value.
Besides, the hydrocarbons released into the atmosphere or flared off presented
an environmental hazard.
4.

In or about 1987 the ONGC set up a plant at Uran, to make full economic use of
the crude oil and associated natural gas extracted from the oil wells. The process
platforms at Mumbai Offshore were integrated with the Uran plant through a
network of Oil Trunk Pipelines. These pipelines are designed for transportation of
gases and liquids at high pressures. Following the setting up of the Uran plant,
oil-gas mix (raw crude oil) rising from the sub-sea reservoirs through the oil wellhead to the process platform for stage 1 and stage 2 stabilisation moved forward
to the Uran plant where the semi-stabilised crude oil was fully stabilised to
produce what is commercially regarded as crude oil. In addition, lighter
hydrocarbons which emerge during the third stage stabilisation as well as natural
gas transported from the process platform to the Uran plant were fractionated to
produce down-stream products.

5.

Presently, ONGC operates a large number of well platforms located in different
oil fields in Mumbai Offshore which are connected with ten processing platforms
in the Exclusive Economic Zone of India. The well platforms are connected to the
process platforms through a network of pipelines. Raw crude oil along with
associated gases and other impurities obtained from the oil wells is transferred to
well platforms and then to the process platforms for initial processing. At the
process platforms, the raw crude oil received from well platforms is stabilized by
getting rid of lighter hydrocarbons through a process of gradual decompression
carried out in two stages. The first stage is to bring down the pressure to around
5 kg/sq.cm. in the first separator while the second stage is to bring it to around 3
kg/sq.cm., in the second separator. The semi- stabilised crude at this point is still
effervescent and is transported to the Uran plant through dedicated high
pressure process pipelines. The gas separating out from the raw crude is
collected and transported to the Uran plant through similar dedicated pipelines,
after de-moisturisation so as to protect it against corrosion by hydrogen sulphide.
At the Uran plant, the process of stabilisation of crude oil is completed.

Alongside, the lighter hydrocarbon mix collected during the process of
stabilisation at the Uran plant is put through the process of fractionation, yielding
excisable downstream products such as C2C3, LPG (C3C4), Naphtha and
Residual Gas (CNG).
6.

ONGC manufactures both dutiable and exempted goods. Crude oil is exempted
from payment of the duty of excise. ONGC, it is an admitted position, transfers
the semi-stabilised crude oil from its process platforms at Mumbai Offshore to the
Uran plant. At the Uran plant, the further process of fractionation results inter alia
in various down-stream products including Naphtha, Ethane- Propane, LPG and
residual gas which are excisable goods. ONGC also supplies crude oil to its
purchasers, chiefly refineries, directly from the process platforms at Mumbai
Offshore. Services are availed of at the area of operation, viz., at the well-heads,
well platforms, process platforms, pipelines, vessels, at the Uran plant and at the
administrative offices at Mumbai. ONGC availed of Cenvat credit inter alia in
respect of service tax paid on the input services and distributed by the Input
Service Distributors in terms of the facility extended to manufacturers of
excisable goods under the provisions of the Cenvat Credit Rules. Since ONGC is
a manufacturer of both dutiable and exempted goods, it takes credit of all input
services specified under rule 6(5) of the Cenvat Credit Rules, 2004 which are
inputs in the manufacture of dutiable and exempted goods.

7.

A notice to show cause was issued to ONGC on 8th April 2010 alleging
contravention of the Cenvat Credit Rules, 2004 during 2008-09 to 2009-10 upto
the month of November. The notice proposed to deny Cenvat credit to the extent
of Rs.40.57 crores availed of by ONGC on the basis of invoices issued by the
Input Service Distributors (ISD). It was alleged that the Cenvat credit distributed
by the Input Service Distributors (ISD) pertains to input services availed of and
used exclusively at the oil fields of Mumbai Offshore. Since crude oil and natural
gas are exempted from excise duty, it was alleged that Cenvat credit of services
used at Mumbai Offshore was not admissible. In addition, it was also alleged that
the I.S.D. was required to take registration within 30 days from the date of
commencement of business. As the ISDs of the Appellant have obtained
registration in the first quarter of 2009, the credit availed on tax paid prior to
registration as ISD was alleged to be inadmissible under rule 3(1). Moreover, it
was alleged that units of ONGC were located at separate locations and are in
separate jurisdictions and it could not be held that services used at one unit
would constitute input services for the other. The notice alleged suppression by
ONGC of the fact that clearances of crude oil are directly dispatched from the
oilfields of Mumbai High to other refineries.

8.

The Commissioner of Central Excise, Customs and Service Tax, Raigad, by an
order dated 6 May 2011 confirmed the demand of duty and disallowed Cenvat

credit amounting to Rs.40.57 crores. An equivalent penalty was imposed
together with interest.
9.

In appeal, the CESTAT by an order dated 29 November 2012 partly allowed the
appeal preferred by ONGC as well as the appeals filed by the Input Service
Distributors by deleting the penalty which was imposed by the adjudicating
authority, save and except for a penalty of Rs.2,000/- that was imposed on the
Appellant. The Tribunal upheld the order of adjudication, confirming the demand
of Rs.40.57 crores under rule 14 of the Cenvat Credit Rules, 2004 read with
section 11A of the Act and allowed interest inter alia under rule 14 read with
section 11AB.

10.

The Tribunal has held that crude oil manufactured at Mumbai Offshore is a
saleable commodity which is sold by ONGC to its buyers and, that as a matter of
fact, before the Uran plant came into existence, the entire crude oil manufactured
at Mumbai Offshore was sold. In the circumstances, the Tribunal came to the
conclusion that the crude oil used at the Uran plant to manufacture other value
added final products cannot be termed as semi-stabilised/semi- finished goods.
Having come to the conclusion that the crude oil manufactured at Mumbai
Offshore is a saleable commodity and is being sold partly at Mumbai Offshore,
the Tribunal held that under rule 6(1) of the Cenvat Credit Rules, Cenvat credit
shall not be allowed on such quantity of input or input service which is used in the
manufacture of exempted goods except in the circumstances specified in rule
6(2). Under rule 6(2) where a manufacturer manufactures both exempted goods
and dutiable goods and maintains a separate record of input services which have
gone into dutiable goods and exempted goods, credit in respect of input services
which have gone into dutiable goods is admissible. However, in this case, the
Tribunal held that input services are entirely used in crude oil/natural gas which is
exempted from duty and hence Cenvat credit was not admissible. In this view of
the matter, the Tribunal has not gone into the second question which related to
the admissibility of credit after the date of registration of the Input Service
Distributors.

11.

At the hearing, on the request of the learned Senior Counsel appearing on
behalf of the Appellant, we have permitted the Appellant to amend the questions
of law as framed in the Memo of Appeal so as to correctly elucidate the nature of
the controversy. The substantial questions of law as re-framed are as follows:(a)

Whether in the facts and circumstances of the case the Appellate
Tribunal was right in holding that the Appellants are not eligible to
CENVAT Credit of service tax paid on input services received by
the Appellants even on a prorata basis for payment of CENVAT
duty on dutiable final products solely on the finding that the crude

oil and natural gas are exempted, but saleable/marketable in
themselves;
(b)

Whether in the facts and circumstances of the case the Appellate
Tribunal was right in not deciding the question whether the
Appellants were entitled to CENVAT credit of service tax paid on
the input services received by the Appellants prior to the
registration as Input Service Distributor but distributed post the
registration; and

(c)

In any case, whether the Appellate Tribunal, in the facts of the
case, was right in sustaining a penalty of Rs.2,000.00 on the
Appellants under Rule 15 of the CENVAT Credit Rules, 2004.

The appeal is admitted on the substantial questions of law set out in (a) and (c )
above. With the consent of Counsel for the Appellant and the Respondent, the
appeal has been taken up for hearing and final disposal.
12.

The learned Senior Counsel appearing on behalf of the Appellant submits that: (i)
Under Rule 3(1) of the Cenvat Credit Rules, 2004, a manufacturer or producer of
final products or a provider of taxable service is allowed to take credit inter alia of
the duty of excise specified in the First and Second Schedules to the Excise
Tariff Act, paid on inter alia "any input service received by the manufacturer of
final product or by the provider of output services"; (ii) The expression "final
products" as defined in rule 2(h) means excisable goods manufactured or
produced from inputs or using input service; (iii) The expression "input service" is
defined in rule 2(l) to mean inter alia any service used by the manufacturer,
whether directly or indirectly, in or in relation to the manufacture of final products;
(iv) The expressions "whether directly or indirectly" and "in or in relation to the
manufacture of final products" are expressions of a wide import. The intent of the
legislature and its delegate in framing the subordinate legislation is to allow the
manufacturer or producer of a final product to utilise Cenvat credit inter alia of
any service used whether directly or indirectly or in or in relation to the
manufacture of a final product; (v) ONGC is a manufacturer of dutiable as well as
of exempted goods. Crude oil and natural gas are exempted from the duty of
excise. Hence, under Rule 6(1), no Cenvat credit can be allowed on such
quantity of inputs or input services which are used in the manufacture of
exempted goods. However, where a manufacturer manufactures both dutiable
and exempted goods, he is required by rule 6(2) to maintain separate accounts
and is entitled to take Cenvat credit only on that quantity of input service which is
intended for use in the manufacture of dutiable goods; and (vi) In the present
case, the Tribunal has clearly erred in coming to the conclusion that the
Appellant would be dis-entitled to the benefit of Cenvat credit on the ground that

the input service is used entirely in crude oil or as the case may be, natural gas.
Senior Counsel stated before the Court that the Appellant would be entitled to the
benefit of Cenvat credit only on that quantity of input service which is intended for
use in the manufacture of final products but in terms of the provisions of Rule
6(1) and Rule 6(2), the Appellant would not be dis-entitled to claim Cenvat credit
in respect of such quantity of input service, which is used in the manufacture of
dutiable goods. This, it has been submitted, is subject to such credit to which the
Appellant would be entitled in view of the provisions of Rule 6(5).
13.

The Appeal before the Court raises a question of construction of the Cenvat
Credit Rules, 2004. Under Rule 3(1), a manufacturer or producer of final products
or a provider of taxable service is allowed to take Cenvat credit inter alia of the
duty of excise specified in the First and Second Schedules to the Central Excise
Tariff Act, paid on the following:"(i)

any input or capital goods received in the factory of manufacture of
final product or premises of the provider of output service on or
after the 10th day of September, 2004; and

(ii)

any input service received by the manufacturer of final product or
by the provider of output services on or after the 10th day of
September, 2004."
(emphasis supplied)

In the present case, it is clause (ii) which is of relevance. Hence, in order to
enable a manufacturer to avail of Cenvat credit, the requirement is that the duty
of excise ought to have been paid on any input service received by the
manufacturer of a final product. The expression "input service" is defined in rule
2(l) as follows:"(l)

"input service" means any service, (i)

used by a provider of taxable service for providing an output
service, or

(i)

used by the manufacturer, whether directly or indirectly, in or
in relation to the manufacture of final products and clearance
of final products upto the place of removal,

and includes services used in relation to setting up, modernization,
renovation or repairs of a factory, premises of provider of output service or
an office relating to such factory or premises, advertisement or sales

promotion, market research, storage upto the place of removal,
procurement of inputs, activities relating to business, such as accounting,
auditing, financing, recruitment and quality control, coaching and training,
computer networking, credit rating, share registry, and security, inward
transportation of inputs or capital goods and outward transportation upto
the place of removal."
(emphasis supplied)
Here again, clause (ii) is of relevance. Under clause (ii) of rule 2(l), the
expression "input service" is defined in broad terms. In order to be an input
service under clause (ii), the following requirements must be satisfied. Firstly, the
expression requires the utilisation of "any service"; secondly, the service must be
used by the manufacturer; and thirdly, the service may be used, whether directly
or indirectly, in or in relation to the manufacture of final products and clearance of
final products upto the place of removal. The expression "directly or indirectly"
has a wide import. The service, in other words, need not be a service which is
directly used by the manufacturer in the manufacture of a final product. The
definition of "input service" comprehends within its sweep a service which is used
by the manufacturer even indirectly, and in or in relation to the manufacture of a
final product. Where the legislature or its delegate uses the expression "in or in
relation to", its object and purpose is to widen the scope and purview of the
entitlement. When the words "directly or indirectly" and "in or in relation to the
manufacture of final products" are used in conjunction that is indicative of the
comprehensive sweep and ambit of the statutory provision. Rule 6(1) stipulates
that no Cenvat credit shall be allowed on such quantity of input or input service
which is used in the manufacture of exempted goods or for provision of
exempted services, save in the circumstances which are mentioned in Rule 6(2).
Rule 6(2) deals with a situation where inter alia a manufacturer manufactures
both dutiable final products as well as exempted goods. In such a situation, in
order to avail of Cenvat credit, the manufacturer is required to maintain separate
accounts for the receipt, consumption and inventory of inputs and input services
meant for use in the manufacture of dutiable final products and the quantity of
inputs meant for use in the manufacture of exempted goods. Rule 6(2) stipulates
that a manufacturer can take Cenvat credit only on that quantity of input service
which is intended for use in the manufacture of dutiable goods. In other words,
Cenvat credit is not admissible on that quantity of input or input service which is
not intended for use and is not used in the manufacture of dutiable goods. Rule
6(5) confers an option to follow one of two courses of action to a manufacturer
not opting to maintain separate accounts. Under Rule 6(5), which has a non
obstante provision over-riding sub-rules (1), (2) and (3) credit of the whole of the
service tax paid on taxable services of a specified description is allowable unless
such a service is used exclusively in or in relation to the manufacture of

exempted goods or provision of exempted services. In other words, where a
service is of the description which is specified in Rule 6(5), the manufacturer is
entitled to credit of the whole of the service tax unless the service is used
exclusively, that is to say solely in or in relation to the manufacture of exempted
goods or any provision of exempted services.
14.

Now, in the present case, ONGC is a manufacturer both of dutiable and
exempted products. Crude oil as well as natural gases are exempted products.
The Tribunal has held against the Appellant in regard to its entitlement to avail of
input service on the ground that crude oil at Mumbai Offshore is in itself a
saleable commodity since it is transferred or sold in part to other purchasers at
Mumbai Offshore. According to the Tribunal, the input services are entirely being
used in the manufacture of crude oil/natural gas both of which are exempted from
duty and that in consequence the Appellant is not entitled to Cenvat credit. The
Appellant, as a manufacturer of exempted products would not be entitled to
Cenvat credit on such quantity of input service which is used in the manufacture
of exempted goods, this being the plain stipulation contained in rule 6(1). This is
subject to Rule 6(5) which has an over-riding provision which allows the
availment of Cenvat credit in respect of certain specified taxable services unless
they are used exclusively in or in relation to the manufacture of exempted goods.
But the point to note is that merely because the Appellant manufactures
exempted goods, that would be no justification to disallow to it the benefit of
availing of Cenvat credit on that quantity of input service which is utilised in or in
relation to the manufacture of dutiable final products. As we have noted earlier,
the definition of the expression "input service" is cast in broad terms. The
expression "input service" means any service used by the manufacturer, whether
directly or indirectly or in or in relation to the manufacture of final products. It is
impossible to accept the hypothesis that would assert, that input services that are
utilized by the Appellant in or in relation to the process of manufacture that takes
place at Mumbai Offshore is not a service that is used by the manufacturer in or
in relation to the manufacture of dutiable final products. The dutiable final
products that are manufactured by the Appellant at its Uran plant are
fundamentally premised upon the manufacturing process which commences at
Mumbai Offshore. There can be no manner of doubt that the input services which
go into the process of production at Mumbai Offshore meet the description of
services that are utilised by the manufacturer directly or indirectly in or in relation
to the manufacture of dutiable final products. The manufacture of the dutiable
final products cannot take place without the process in question. To accept the
contention of the Revenue would be to completely ignore the implication of the
words "used by the manufacturer, whether directly or indirectly, in or in relation to
the manufacture of final products." Such a construction as proposed by the
Revenue is impermissible. These words used in the subordinate legislation fulfill
the statutory object and purpose of presenting a cascading effect and burden of

duty. They must be given their plain and natural meaning. At the same time, it
would be necessary to clarify that Cenvat credit can be availed of only on that
quantity of input service which is used in the manufacture of dutiable goods.
15.

In arriving at this conclusion, we have placed reliance on two judgments of the
Supreme Court. The first judgment is a judgment in Escorts Ltd. v. Commissioner
of Central Excise, Delhi 1. In Escorts's case, the Appellant manufactured tractors
and availed of Modvat credit in respect of duties paid on inputs which were used
in the manufacture of parts. The parts were cleared to another factory of the
Appellant, without payment of duty, by claiming the benefit of an exemption
Notification. The parts were used in the manufacture of tractors on which duty
was paid. Modvat credit was denied on the ground that the parts constituted final
goods in themselves which were cleared without the payment of duty. The
Appellant claimed that the final products were not the parts but tractors and that
since duty was paid on tractors, Modvat credit was allowable. The Tribunal
affirmed the view that was taken in the course of adjudication proceedings that
since no duty was paid on the parts, Modvat credit could not be availed of. This
view was set aside in appeal by the Supreme Court. Before the Supreme Court,
it was conceded that where parts were cleared for sale in the open market or in
cases where the parts are used for manufacture of small tractors, on which no
duty is paid, the Appellant could not claim Modvat credit and did not do so. The
Supreme Court held that the purpose of the exemption Notification and of Rule
57C of the then Central Excise Rules, 1944 was to streamline the process of
payment of duty and to prevent the cascading effect if duty is levied both on the
inputs and the finished goods. The Supreme Court held that Rule 57D(2)
indicates that an intermediate product may also come into existence in the
manufacture of a final product and even though no duty is paid on the
intermediate product as it is exempted from whole of the duty, credit would still
be allowed so long as duty is paid on the final product. Finally, it was held that
the mere fact that the parts were cleared from one factory to another factory
belonging to the Appellant would not disentitle the Appellant from claiming the
benefit of Modvat credit. That was, therefore, a case where at the intermediate
stage, the parts which constituted an input in the manufacture of tractors were
exempted from excise duty. The final product, the tractor, was dutiable. The test
which was laid down by the Supreme Court was that so long as the final product
was dutiable, the assessee would be entitled to the benefit of Modvat credit.

16.

The second decision of the Supreme Court to which a reference must also be
made is that in Collector of Central Excise v. Solaris Chemtech Limited. The
explanation to Rule 57A defined "input" inter alia to include inputs used as fuel,
this clause being brought into existence on 1 March 1994. In that case, Low
Sulphur Heavy Stock (LSHS) was used by the assessee as fuel for generating

electricity which was in turn captively consumed for the production of caustic
soda and cement. The Revenue contended that LSHS generates electricity, but
that process did not result into the manufacture of cement and caustic soda and,
therefore, Modvat credit was not admissible for the duty paid on LSHS.
Electricity, as the Supreme Court noted, is not an excisable item. The Supreme
Court held that without the utilisation of LSHS, it was not possible to manufacture
cement or caustic soda and, therefore, LSHS fell within the ambit of the
expression used "in or in relation to manufacture of final products". The wide
ambit of the expression "used in or in relation to the manufacture of the final
product" has been emphasised by the Supreme Court in the following
observations:"Lastly, we may point out that in order to appreciate the arguments
advanced on behalf of the Department one needs to interpret the
expression "in or in relation to the manufacture of final products". The
expression "in the manufacture of goods" indicates the use of the input in
the manufacture of the final product. The said expression normally covers
the entire process of converting raw-materials into finished goods such as
caustic soda, cement etc. However, the matter does not end with the said
expression. The expression also covers inputs "used in relation to the
manufacture of final products". It is interesting to note that the said
expression, namely, "in relation to" also finds place in the extended
definition of the word "manufacture" in Section 2(f) of the Central Excise
and Salt Act, 1944 (for short, `the said Act'). It is for this reason that this
Court has repeatedly held that the expression "in relation to" must be
given a wide connotation. The Explanation to Rule 57A shows an inclusive
definition of the word "inputs". Therefore, that is a dichotomy between
inputs used in the manufacture of the final product and inputs used in
relation to the manufacture of final products. The Department gave a
narrow meaning to the word, "used" in Rule 57A. The Department would
have been right in saying that the input must be raw-material consumed in
the manufacture of final product, however, in the present case, as stated
above, the expression "used" in Rule 57A uses the words "in relation to
the manufacture of final products". The words "in relation to" which find
place in Section 2(f) of the said Act has been interpreted by this Court to
cover processes generating intermediate products and it is in this context
that it has been repeatedly held by this Court that if manufacture of final
product cannot take place without the process in question then that
process is an integral part of the activity of manufacture of the final
product. Therefore, the words "in relation to the manufacture" have been
used to widen and expand the scope, meaning and content of the
expression "inputs" so as to attract goods which do not enter into finished
goods. In the case of M/s. J.K.Cotton Spinning and Weaving Mills, Co.

Ltd. v. The Sales Tax Officer, Kanpur and another - AIR 1965 S.C. 1310,
this Court has held that Rule 57A refers to inputs which are not only goods
used in the manufacture of final products but also goods used in relation
to the manufacture of final products. Where raw-material is used in the
manufacture of final product it is an input used in the manufacture of final
product. However, the doubt may arise only in regard to use of some
articles not in the mainstream of manufacturing process but something
which is used for rendering final product marketable or something used
otherwise in assisting the process of manufacture. This doubt is set at rest
by use of the words "used in relation to manufacture". In the present case,
the LSHS is used to generate electricity which is captively consumed.
Without continuous supply of such electricity generated in the plant it is
not possible to manufacture cement, caustic soda etc. Without such
supply the process of electrolysis was not possible. Therefore, keeping in
mind the expression "used in relation to the manufacture" in Rule 57A we
are of the view that the assessees were entitled to MODVAT credit on
LSHS. In our opinion, the present case falls in clause (c), therefore, the
assessees were entitled to MODVAT credit under Explanatory clause (c )
even before 16-3-95. Inputs used for generation of electricity will qualify
for MODVAT credit only if they are used in or in relation to the
manufacture of the final product, such as cement, caustic soda etc.
Therefore, it is not correct to state that inputs used as fuel for generation
of electricity captively consumed will not be covered as inputs under Rule
57A."
We are fortified in the conclusion which we have drawn from these binding
principles which have been enunciated in the judgments of the Supreme Court.
17.

For these reasons, we have come to the conclusion that the Tribunal was in error
in coming to the conclusion that the Appellant was dis-entitled to the benefit of
Cenvat credit in respect of the input services used in or in relation to the
manufacture of dutiable final products on the ground, as the Tribunal held, that
crude oil which is subject to a further process of manufacture at the Uran plant
for the production of dutiable final products is exempted from central excise duty.
ONGC admittedly also produces dutiable final products. The production of those
dutiable products is possible only on the continuous supply of crude oil. We,
however, clarify that as a manufacturer of both dutiable and exempted goods, the
Appellant would be required to comply with the discipline and rigour of rule 6 and
would be entitled to take Cenvat credit only on that quantity of input service
which is used in the manufacture of the ultimate dutiable product. We accordingly
answer question (a) in the negative.

18.

As regards question (b), the Tribunal has not expressed any opinion in view of
its finding on the first question. In view of our answer to question (a), we restore
the appeal to the file of the Tribunal for the disposal of question (b). In view of the
decision on question (a) and in the facts and circumstances of the case, we
answer question (c) in the negative.

19.

The Appeal shall accordingly stand disposed of in the above terms. There shall
be no order as to costs.
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“In the absence of any evidence to prove that private records are wrong
and did not belong to the appellants, the charge of suppression of
production and clandestine removal stands clearly established.” [Para 5.2]
It is a settled position in law that admitted facts need not be proved. “ [Para
5.3]
“So long as the department establishes its case with a high degree of
probability, the same would suffice. In the present case, the Revenue has
discharged this burden more than adequately. Thereafter, the burden to
prove the contrary shifts to the appellant.” [Para 5.4]

Per P.R.Chandrasekharan, Mr. :
1.

The appeals are directed against Order – in – Original No. 102/CEX/Commr.
/2009 dated 31.12.2009 passed by Commissioner of Central Excise & Customs,
Aurangabad.

2.

A case of clandestine manufacture and removal of MS Ingots and MS re – rolled
products by M/s/ Ahmednagar Rolling Mills Pvt. Ltd., (ARMPL in short) and M/s
Ramdas Ispat Metal Pvt. Ltd. (RIMPL in short) was investigated by the Anti
Evasion Directorate. The investigation revealed that M/s. RIMPL manufactured
MS Ingots weighing 1227.605 MTs and clandestinely cleared the same to
ARMPL for use in the manufacture of finished goods, i.e. MS re – rolled
products. M/s. ARMPL manufactured and cleared clandestinely MS Bars
amounting to 2680.807 MTs during the period 19/07/2004 to 29/04/2007. The
fact of suppression of production and clandestine removal was evident from the
private records maintained by the assessees and the purchases of raw materials
for manufacture and supply of finished goods without payment of duty were also
corroborated by the raw material suppliers and buyers of finished products.
Based on these evidences a show – cause notice dated 8.12.2008 was issued
demanding Central Excise duty of Rs. 1,18,10,204/- from ARMPL and a duty of
Rs. 42, 64, 882/- from RIMPL along with interest thereon and also proposing to
impose penalties on the appellant firms a also the Directors Shri Ramdas
Shivram Sangle and Shri Sharad Ramdas Sangle. The notice was adjudicated
vide the impugned order and demands were confirmed along with interest
thereon and also imposing equivalent amount of penalties. A penalty of Rs. 10.00
lakhs was imposed on Shri Ramdas Shivram Sangle, who was the Director of
RIMPL and a penalty of Rs. 1.00 lakh was imposed on Shri Sharad Ramdas
Sangle, Proprietor of M/s. Ambica Scrap Merchant, Ahmednagar who aided/
assisted in the disposal of finished goods without payment of duty. Aggrieved of
the same, the appellants are before us.

3.

The Ld. Counsel for the appellant made the following submissions:

3.1.

Shri Ramdas Shivram Sangle expired on 01.10.2013 and death certificate issued
by the competent authorities has been produced in support of this submission.
Therefore, the proceeding against Shri Ramdas Shivram Sangle abates. As
regards the other appellant, it is the contention of the Ld. Counsel that they had
sought cross – examination of Shri Pandurang V Thorve, who was working as a
clerk with ARMPL and RIMPL and also Shri Ashok Kumar Yadav who was the
excise in-charge. These persons had maintained the private records recovered

by the investigating officers and the denial of cross – examination of these
persons has caused prejudice to the appellants and therefore, the impugned
proceedings are not sustainable in law.
3.2.

The Ld. Counsel relies on the decision of the Hon‟ble High Court of Delhi in the
case of Basudev Garg vs. CC – [2013 (294) ELT 353 (Del)] wherein it has been
held that statement against the assessee cannot be used without giving them an
opportunity of cross – examining the deponent. He also placed reliance on the
decision of the Hon‟ble Allahabad High Court in the case of CCE, Allahabad vs.
Govind Mills Ltd., [2013 (294) ELT 361 (All)] wherein it was held that the
assessee was entitled to cross examine the persons who had deposed against
him and the excise officer and in the absence of such cross – examination, the
alleged confessions cannot be relied upon. He also relies on the decision of the
Tribunal in the case of R. K. Soap & Oil Traders vs. CC, New Delhi – [2013 (294)
ELT 463 (Tri -Del)] wherein this Tribunal held that cross examination of co –
notices cannot be refused. He further submits that in the present case the entire
case is based on the entries made in the private register and there are no
corroborative evidence by way of transportation of the goods clandestinely
removed, consumption of electricity for the manufacture of goods, purchase of
raw – materials, etc. In the absence of corroborative evidences, the entries made
in the private note books seized during investigation proceedings cannot be
relied upon. Reliance is placed on the decision of the Tribunal in the case of
CCE, Haldia Vs. Loard‟s Chemicals Ltd. – [2009 (245) ELT 695 (Tri - Kolkata)]
and Chemco Steels Pvt. Ltd. Vs. CCE, Hyderabad – [2005 (191) ELT 856 (Tri Bang)] wherein it has been held that private registers maintained cannot be the
sole basis for establishing clandestine removal, in the absence of corroborative
evidence lie clandestine purchase of raw materials, excess use of electricity, etc.

3.3.

It is further submitted by the Ld. Counsel that while computing the duty demand,
the consideration received should be treated as cum – duty and the assessee is
entitled to computation of duty demand on commutative basis and relies on the
decision of this Tribunal in the case of CCE, Ahmedabad Vs. Uday Auxichem –
[2012 (275) ELT 565 (Tri. Ahmd)]. In view of the above, the Ld. Counsel prays for
setting aside the impugned order.

4.

The Ld. Additional Commissioner (AR) appearing for the Revenue submits that in
this case no prejudice has been caused to the appellants by refusing the cross –
examination of Shri Pandurang V Thorve and Shri Ashok Kumar Yadav, in as
much as the entries made in the private records by the above persons have been
corroborated by the Directors of these firms. Further, the buyers of the goods
have confirmed that they have purchased these goods without payment of duty
from the appellants. The raw – materials suppliers have also confirmed that they
had supplied raw – materials to the appellants for manufacture of the finished

goods for which they received payments in cash. Thus, purchase of raw –
materials, production of impugned goods without bringing them in the statutory
records and sale / supply thereof without payment of duty have been clearly
established. Therefore, in the light of the substantial corroborative evidences
available in records, no prejudice has been caused to the appellant in denying
the cross – examination. Reliance is placed in the decision of the Tribunal in the
case of Lucky Dyeing Mills Pvt. Ltd. vs. CCE& C, Surat – [2208 (222) ELT 543
(Tri - Ahmed)] wherein it has been held that when a fact is not disputed, cross –
examination of a party is not necessary. Reliance is also placed on the decision
of the Hon‟ble High Court of Allahabad in the case of Somani Iron & Steels Ltd.
Vs. CESTAT – [2011 (270) ELT 189 (All)] wherein it has been held that private
records found in the factory of the assessee and recovered from the possession
of their employees, showing suppression of production, the burden was upon the
assessee to prove that documents were wrong and did not pertain to them. If the
burden is not discharged, suppression of production and confirmation of demand
of duty would be sustainable in law. The said decision of the Hon‟ble Allahabad
High Court‟s decision was affirmed by the Hon‟ble Apex Court as reported in
[2012 (277) ELT A – 26 (SC)]. Similarly, the Hon‟ble High Court of Andhra
Pradesh in the case of Shalini Steels Pvt. Ltd., Vs. CCE, Hyderabad – [2011
(269) ELT 485 (AP)], has held that when the documents recovered from the
employee of the assessee showing clearances of the goods and contents were
accepted to be true and correct by the Managing Director of the assessee, the
evidentiary value of documents would not be lost for non – production of the
employee for cross examination and no prejudice was caused to the assessee.
4.1.

The Ld. AR also relies on the decision of the Hon‟ble Supreme Court in the case
of CC, Madras & Others vs. D. Bhoormul – [1983 (13) ELT 1546 (SC)] wherein it
has been held that “The prosecution or the department is not required to prove its
case with mathematical precision, but what is required is the establishment of
such a degree of probability that a prudent man may on its basis believe in the
existence of the facts in issue”.

4.2.

The Ld. AR also relies on the decision of this Tribunal in the case of Eastern Silk
Industries Ltd. Vs. CC, Bangalore – [2011 (274) ELT 106 (Tri – Bang)] wherein it
has been held that confessional statement, if not retracted, can be relied upon.
Similarly, the Hon‟ble Supreme Court in the case of Surjeet Singh Chhabra Vs.
UOI – [1997 (89) ELT 646 (SC)], has held that confessional statement recorded
before the Customs Officer is admissible and binding since Customs Officers are
not Police Officers. He further submits that the adjudicating authority has give a
detailed finding in the impugned order examining the various entries made in the
private note books and their corroboration with the manufacture and clandestine
removal of finished products. Therefore, he submits that the impugned order is
sustainable in law. He also relies on the decision of the Hon‟ble apex Court in the

case of Amrit Agro Industries Ltd. Vs. CCE, Ghaziabad – [2007 (210) ELT 183
(SC)] wherein it was held that unless it is shown by the manufacturer that the
price of the goods includes excise duty payable by him, no question of exclusion
of duty element from price will arise for determination of value under Section 4
(4) (d) (ii) of Central Excise Act, 1944. In the said case it is further held that one
cannot go by general implication that wholesale price would always mean cum –
duty price. In the light of the above, he pleads for upholding the impugned order.
5.

We have carefully considered the submissions made by both the sides.

5.1.

As regards the denial of cross examination of Shri Thorve and Shri Ashok Kumar
Yadav and whether the said denial has causes any prejudice to the appellants, it
is seen from the records that the entries made in the private records were
corroborated by Shri Ramdas Shivram Sangle, Director of the appellant firm and
Shri Sharad Ramdas Sangle, Proprietor of M/s. Ambica Scrap Merchant through
whom the clandestinely removed goods, were sold wherein they had admitted
that the entries recorded are true and correct and pertain to the unaccounted
production, purchase of raw materials without accounting and sale of the finished
goods in cash without payment of duty. Further from the records it is seen that
about sixteen buyers (referred to in para 11.13 of the impugned order), who
purchased the finished goods from the appellants without payment of duty have
also confirmed that they had received these goods without the cover of proper
excise documentation and without payment of duty. Similarly, two scraps
suppliers, Mr. Yunus Ahmed Shaikh and Mr. Shaikh Mustaq Gulab have also
admitted that they have supplied the MS scrap which is the raw materials for the
manufacture of these goods without the cover of documents and they have
received consideration for sale of such scrap in cash. Considering these
evidences available in record, we hold that the denial of cross – examination of
the authors of the private records has not caused any prejudice to the appellants.
In fact none of the statements recorded have been retracted or disputed. In such
a scenario, when the fact is not disputed, cross examination of the party is not
necessary. The Hon‟ble Apex Court in the case of Kanungo Company – [1983
(13) ELT 1486 (SC)] and the Hon‟ble High Court of Andhra Pradesh in the case
of Shalini Steels Pvt. Ltd. (supra) have held that there is no absolute right for
cross examination and if sufficient corroborative evidences exist, cross
examination of the deponent of the statement is not necessary. In view of the
above we hold that the denial of cross examination of Shri Thorve and Ashok
Kumar Yadav who maintained the private records has not caused any prejudice
to the appellants.

5.2.

As regards the allegation of clandestine manufacture and removal of MS Ingots
and MS bars by the appellants, the private records maintained by the appellants
clearly show purchase of raw materials, production of finished goods and

clearance of the same without issue of bills and receipts in cash. These
transactions are corroborated by the entries in the private records, the journals
and ledgers and sales invoices. Both Shri P.V. Thorve, the clerk and Shri Ashok
Kumar Yadav, the Central Excise in – charge of the appellant firms have also
clearly admitted that the entries made indicating as „without bills‟ relate to
unaccounted production and clearance without payment of duty. The statements
of Shri Ramdas Shivram Sangle, Director of RIMPL and ARML and Shri Sharad
Ramdas Sangle, Proprietor of M/s. Ambica Scrap Merchant also clearly show
that the entries made in the private records as without bills refers to unaccounted
production, removal without payment of duty for which consideration was
received in cash. Sixteen buyers of the finished goods have also confirmed that
they have purchased the same from the appellants without payment of duty and
without the cover of proper Central Excise invoices. Statements of Shri Yunus
Ahmed and Shri Shaikh Mustaq Gulab, scrap suppliers clearly show that they
had supplied huge quantity of MS scrap (which is the raw material for the
manufacture of finished goods) without any bills for which they received
payments in cash. During the investigation, the appellant also made voluntary
payment of Rs. 80 lakhs towards the duty evaded without any protest. This would
also show that the appellants had admitted to the clandestine production and
removal of goods without payment of excise duty. In the light of these evidences
available on records, the charge of clandestine production and removal stands
clearly established. The ratio of the decision of the Hon‟ble Allahabad High Court
in the case of Somani Iron & Steels Ltd., (cited supra) and affirmed by the
Hon‟ble Apex Court in the said case would squarely apply to the facts of the
present case. Therefore, in the absence of any evidence to prove that private
records are wrong and did not belong to the appellants, the charge of
suppression of production and clandestine removal stands clearly established. It
is an accepted position in law that confessional statements recorded before
Central Excise officers are acceptable evidences as held by the Hon‟ble Apex
Court in Surjeet Singh Chhabra (cited supra) and several other decisions. In the
present case none of the statements has been retracted. Therefore, the charge
of suppression of production and clandestine removal without payment of duty
stands clearly established.
5.3.

The various entries made in the private records seized from the appellants have
been examined in detail in paragraphs 2.1, 3 and 5.2 of the impugned order.
From the analysis made therein, it is clear that the entries made in the said
record relates to the clandestine manufacture and supply of finished goods
without payment of duty. These entries have been corroborated by the authors,
that is Shri Thorve and Shri Yadav and confirmed by the Directors also. It is a
settled position in law that admitted facts need not be proved as held by the
Hon‟ble High Court of Madras in Govindasamy Ragupathy case [1998 (98) ELT
50 (Mad)].

5.4.

As held by the Hon‟ble Apex Court in the D. Bhoormul case (supra), the
department need not prove its case with mathematical precision. So long as the
department establishes its case with a high degree of probability, the same would
suffice. In the present case, the Revenue has discharged this burden more than
adequately. Thereafter, the burden to prove the contrary shifts to the appellant.
The decision of the Hon‟ble Bombay High Court in Phoenix Mills Ltd., [2004 (168)
ELT 310 (Bom)] refers. However, appellants have not produced any evidence to
rebut the Revenue‟s case. Therefore, the case of clandestine production and
removal without payment of duty stands clearly established.

5.5.

The next question is whether the appellant would be eligible for cum – duty
benefit, in as much as they have got collected excise duty separately. In the
present case, the appellants have cleared the goods without payment of duty and
without the cover of any Central Excise invoices and the transactions were made
in cash. Thus, there is no documentary evidence indicating that the price of the
goods included the excise duty payable. Therefore, as per the decision of the
Hon‟ble Apex Court in the case of Amrit Agro Industries Ltd. (cited supra), the
question of exclusion of duty element will not arise for determination of value
under Section 4 (4) (d) (ii) of the Central Excise Act, 1944. Therefore, we do not
find any merit in this claim made by the appellant.

5.6.

The appellant has also made a claim that they would be eligible for the Cenvat
Credit of duty paid by RIMPL on the MS ingots when the same were used by
ARMPL in the manufacture of MS Bars. Cenvat Credit can be claimed only when
duty liability is discharged and documentary evidence exists. Therefore, this
claim, when no duty is paid, is premature and unsustainable at this point.

5.7.

As regards the penalties, in as much as Shri Ramdas Shivram Sangle has
expired, the proceedings against him abates and therefore, the penalty of Rs. 10
lakhs imposed on him would abate. But for the above, we do not find any infirmity
in the impugned order. Accordingly, we uphold the impugned order in toto and
dismiss the appeals, but for the above modification.
(Pronounced in Court on 13 .11.2013)
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FINAL Order No. 57780-57797 /2013 dated 01.10.2013
“It is BSL, Delhi controlled by Sh. H. R. Shiv and his family members,
which had pervasive financial and management control over ESIL, LHIL,
NIPL, SGBL & FSIL and only to wrongly avail the SSI Exemption, the
manufacturing activities had been split up into several companies.
Therefore, ESIL, LHIL, NIPL, SGBL & FSIL have to be treated as the units
owned by BSL, Delhi and for determining their eligibility for SSI Exemption,
their clearances during the preceding financial year have to be clubbed and
if this is done, none of them would be eligible for SSI Exemption.” [Para 10]
Per Rakesh Kumar, Mr. :
1.

The Facts leading to these appeals are, in brief, as under : -

1.1.

M/s. British Scaffolding (India) Ltd. New Delhi (hereinafter referred to as “BSL”) is
a public limited company with eight Directors, two of which are Sh. Neerav Hans
and Sh. H. R. Shiv. They have the manufacturing unit in Bhiwadi and
manufacture scaffolding and Shuttering systems. M/s. Euro Scaff India Ltd.,
Mohali (Punjab) (hereinafter referred to as “ESIL”), also a public limited company
with eight Directors, two of which are Sh. Neerav Hans and Sh. H. R. Shiv,
manufacture forged couplers and pressed couplers. M/s. Lineman Halflo India
Ltd., Bhiwadi (hereafter referred to as “LHIL”) also a public limited company with
nine Directors, two of which are Sh. Neerav Hans and Sh. H. R. Shiv,
manufacture tubes and angle based equipments. M/s NEC Industrial Products
Pvt. Ltd., Gurgaon (hereinafter referred to as “NIPL”), a private limited company
with five Directors, two of which are Sh. Neerav Hans and Sh. H. R. Shiv,
manufacture pressed couplers and assembled forged couplers besides
manufactures of sheets metal components. M/s SGB Engineers Pvt. Ltd., Kundli
(Haryana) (hereinafter referred to as “SGBL”), a private limited company with Sh.
Neerav Hans and Sh. H. R. Shiv as Directors, manufacture tubular structures.
M/s. Framik Scaffolding (I) Ltd.(hereinafter referred to as “FISL”), Noida, U.P.
also a private limited company with Sh. Neerav Hans and Sh. H.R. Shiv,
Directors manufacture tubular structures and floor form panel. There is no
dispute that though Sh. Neerav Hans and Sh. H.R. Shiv are Directors in each of
these companies. All of them have separate factories located at separate places
and each of them was separately availing SSI exemption during the period from
April‟98 to March „2002. “FSIL” had closed down in 1999. The Department after
conducting enquiries with regard to eligibility of each of these companies for SSI
exemption, was of the view that all these units were actually owned by M/s BSL,
New Delhi, a company controlled by Sh. H.R. Shiv and his close family members,
which exercised full control over all the activities of ESIL, LHIL, NIPL, SGBL and
FSIL right from procurement of raw – material and manufacturing to the
clearances and sale of the finished goods. In this regard the Department relied
upon the facts that : (a)

In each of these six companies Sh. H. R. Shiv, his son Sh. Neerav Hans
and other family members along with group companies closely held by Sh.
H. R. Shiv and his family members, have substantial share holding, so as
to exercise full financial and management control;

(b)

While more than 75% of the clearances of ESIL, NIPL, FSIL, SGBL are to
BSL; 100% of the clearance of LHIL are to BSL and it is BSL which sell
the goods to independent buyers at much higher prices, which shows
mutuality of interest between BSL on one hand and ESIL, NIPL, SGBL
LHIL and FSIL on the other hand;

1.2.

(c)

There are a number of instances where the staff of one company is
working for the other, and payment for raw material purchased by one
company was made by another group company; and

(d)

It is BSL, based at New Delhi, which controls the accounts and finance
and raw material procurement for all other group companies.

It has, therefore, been alleged that all these units are owned by one person i.e.
M/s BSL, which, in turn, is fully owned and controlled by Sh. H. R. Shiv, his sons
and other close family members and hence for the purpose of determining their
eligibility for SSI exemption for a particular year, their clearances during the
preceding Financial Year, must be clubbed and on this basis none of these units
would be eligible for SSI exemption. On the basis by six separate orders, the
details of which are given below, duty demands have been confirmed against
BSL, ESIL, NIPL, SGBL, LHIL and ESIL along with interest and besides
imposition of penalty of each of them under section 11 AC, penalties have been
on Sh. H.R. Shiv and Sh. Neerav Hans under Rule 209 A of Central Excise
Rules, 1944/Rule 26 of Central Excise Rules, 2001.
S.No. Order – in – Original No.
1

2.

3

Duty demand confirmed and
penalties imposed.
14-18/2004 dated 31.03.04
Duty demand of Rs. 18,51,315/confirmed against BSL along with
interest and while penalty of equal
amount was imposed on BSL u/s
11 AC of Central Excise Rules,
1944, penalty of Rs. 1,75,000/- and
Rs. 1,25,000/- have been imposed
under Rule 26 of the Central
Excise Rule 2001 / 209A of Central
Excise Rules, 1944 on Sh. H.R.
Shiv and Sh. Neerav Hans
respectively.
19-23/2004 dated 31.03.2004 Duty demand of Rs. 20,27,500/confirmed against SGBL along with
interest and penalty of equal
amount had been imposed on
them u/s 11AC ibid. Penalty of Rs.
2,00,000/- and 1,50,000/- was
imposed under Rule 26 of Central
Excise 2001 /209 A of Central
Excise Rules 1944 on Sh. H. R.
Shiv and Sh. Neerav Hans
respectively.
24
–
28/2004
dated Duty demand of Rs. 5,76,642/31.03.2004
confirmed against FSIL along with

4

34
–
38/2004
31.03.2004

5

39
–
43/2004
31.03.2004

interest and penalty of equal
amount imposed u/s 11AC ibid.
Penalty of Rs. 60,000/- and
44,000/- has been imposed under
Rule 26 of Central Excise Rules,
2001 / 209 A of Central Excise
Rules 1944 on Sh. H.R. Shiv and
Sh. Neerav Hans respectively.
dated Duty demand of Rs. 15,78,781/confirmed against LHIL along with
interest and penalty of equal
amount imposed on them u/s
11AC ibid. Penalty of Rs.
1,50,000/- and 1,25,000/- has been
imposed under Rule 26 of Central
Excise Rules, 2001 / 209 A of
Central Excise Rules 1944 on Sh.
H.R. Shiv and Sh. Neerav Hans
respectively.
dated Duty demand of Rs. 20,20,000/confirmed against NIPL along with
interest and penalty of equal
amount imposed on them u/s
11AC ibid. Penalty of Rs.
2,00,000/- and 1,50,000/- has been
imposed under Rule 26 of Central
Excise Rules, 2001 / 209 A of
Central Excise Rules 1944 on Sh.
H.R. Shiv and Sh. Neerav Hans
respectively.

The duty demands against various companies have been confirmed by
invoking extended period under proviso to Section of Central Excise Act, 1944
and holding that none of these companies were eligible for SSI exemption.
Against these six orders of the Commissioner, these 18 appeals have been filed.
2.

Heard both the sides.

3.

Sh. L. P. Asthana representing all the appellants made the following
submissions: (i)

Confirmation of the duty demand against each of the six appellant
company is based on denial of the SSI exemption on the ground that for
each financial year during the period from April‟98 to March‟02, aggregate
value of their clearances for home consumption during the respective
preceding financial year exceeded the threshold limit of eligibility for SSI

exemption and for this purpose all the six appellant companies have been
treated as owned by one person. The clubbing of the clearances of the six
appellant companies for the purpose of determining their eligibility for SSI
exemption is contrary to the provisions of the Board‟s Circular No. 6/92
dated 29.05.92 according to which limited companies, whether public or
private, have distinct and separate identity from the share holders and
hence each company is manufacturer by itself and will be separately
entitled to SSI exemption limit. The impugned order is contrary to this
circular of the Board which is binding on the Department.
(ii)

The findings of the Commissioner regarding lifting of the corporate veil are
not supported. Just because two Directors Sh. H.R. Shiv and his son Sh.
Neerav Hans are common in each of these six companies and Sh. H.R.
Shiv and Sh. Neerav Hans along with their family members have some
share holding in each of these companies, it can not be concluded that
they are fully controlling each of these six companies. Out of these six
companies, three companies – BSL, ESIL and LHIL are public limited
companies and the other three are private limited companies. No evidence
on record has been produced to show that Sh. H.R. Hans and his son Sh.
Neerav Hans had exercised through BSL, pervasive financial and
management control over other five companies – ESIL, LHIL, NIPL, SGBL
and FSIL from raw – material purchase and manufacturing to marketing of
the final products.

(iii)

The appellant companies had been started at different point of time. They
manufactured different products and have separate Central excise
Registration and sales tax registration. There is separate income tax
assessment as each company prepares separate balance sheet declaring
its assets and liabilities and prepares separate profit and loss account.
There is no administrative and financial control exercised by Sh. H. R.
Shiv and Sh. Neerav Hans, through BSL, as has been alleged in the Show
Cause Notice. It is not correct to say that inflow and outflow of funds was
controlled by BSL, Delhi as alleged by the Department.

(iv)

Although one persons of BSL, Delhi was authorised signatory for bank
accounts of various companies, the accounts were quite separate and
mostly in different banks and just on this ground it can not be said that it is
the BSL which was fully controlling the said companies.

(v)

While factories of BSL and LHIL are located at Bhiwadi on separate plots,
SGBL is located at Kundli (Haryana), NIPL is located at Gurgaon
(Haryana), ESIL is located at Mohali (Punjab) and FSIL is located at Noida
(U.P.). Each company has its own assets and liabilities and separate profit

& loss account. Separate balance sheet is prepared by each company and
each company is treated as separate assessee by the Income Tax
Authorities. Therefore, it is absolutely incorrect to say that all these
companies are owned by one person, just because some companies of
the group ESIL, NIPL, FSIL & SGBL were selling more than 75 % of their
products to BSL, it can not be concluded that all these companies were
owned by one person.
(vi)

Different companies were procuring raw – material separately from
separate suppliers. Though there were purchase and sale transactions
between some companies, those transactions were done on principal to
principal basis and at competitive market prices. No doubt, as is common
in trade, certain payments were delayed, but these were adjusted from
time to time and for that reason, some kind of running balances were also
maintained, but none of these companies gave up their claims for the
amounts due from other companies or that funds were diverted from one
company to another without accounting or without running debits or
credits.

(vii)

It is not a case of the Department that any of the companies – BSL, ESIL,
LHIL, NIPL, SGBL or FSIL is fictitious or non – existent. The
Commissioner, in fact, has passed separate orders demanding duty from
each company separately and imposing separate penalty. Hon‟ble
Supreme Court in case of Gajanan Fabrics Distributors Vs. CCE, reported
in 1997 (92) ELT – 45 (SC), in a similar situation has observed that by
confirming the duty demand upon all the seven units, the collector appears
to have treated them all as assessee and implicitly recognized their
independent existence. Tribunal in case of Universal Industries vs. CCE,
Pune reported in 2000 (115) ELT – 704 (T), relying upon the Apex Court‟s
judgment in case of Gajanan Fabrics Distributors (Supra), has held that
clubbing of clearance of the units was not justified when duty demand has
been confirmed separately against each unit.

(viii)

Tribunal in case of Alpha Toyo Ltd. vs. CCE, New Delhi reported in 1994
(71) ELT – (689) has held that common managerial control, a few
common Directors, advancing of interest free loans by main unit to other
units is not sufficient to make other unit dummy, when they are having
independent existence and independent transactions, without any profit
sharing, management control or money flow back to the main unit and in
such a situation, the clearances can not be clubbed for the purpose of
SSI exemption notification. Tribunal in case of CCE Bangalore vs. Vaspar
Concepts (P) Ltd. reported in 2006 (196) ELT – 95 has held that when all
the four units were functioning independently under separate registration

and were filing separate returns under various Acts and when there is no
flow back of funds which is an essential ingredient for clubbing clearances
of the units, merely because the assessee were giving business to other
and got their products manufactured from each other, is no ground to hold
that other units were dummy units.
(ix)

4.

Apex Court in case of Supreme Washers (P) Ltd. Vs. CCE, Pune reported
in 2002 (53) RLT – 753 (SC) has held that the clearances of two or more
units can be clubbed for the purpose of SSI exemption when they are
under common management, there is common procurement of raw
material, there is common stock accounting and planning, there is inter –
dependence of manufacturing operations, common stock of raw – material
and finished goods, common machinery, common marketing arrangement,
free flow of finance among the units and cumulative indication of
interdependent and inter relationship. This criteria prescribed for clubbing
in this judgment of Apex Court is not at all satisfied in the present case.
Moreover, in this case the Apex Court taking note of the Board‟s Circular
No. 6/92, dated 29.05.92, remanded the matter to the Tribunal for
examine the applicability of this circular and subsequently the Tribunal in
de – novo proceedings, relying upon the Board‟s Circular dated 29.05.92
held that there is no case for clubbing.

Sh. Nagesh Pathak, learned DR, defending the impugned order by reiterating the
findings of the Commissioner in it, emphasized on the following points: (i)

From the scrutiny of resumed documents and statements of various
employees of the appellant companies, it is clear that Sh. H R Shiv and
his family members along with other group companies were holding
maximum numbers of shares in each of the six companies i.e. BSL, ESIL,
LHIL, NIPL, SGBL & FSIL and as such these different manufacturing units
forming BSL group had no independent identity in the matters relating to
the finance, procurements of raw material, business plan, production and
sales and all these affairs were being controlled by BSL, Delhi as a whole
which, in turn, was being controlled by Sh. H.R. Shiv, his close family
members and a closely held group company. The investigation also
revealed that Sh. H. R. Shiv and his sons Sh. Neerav Hans and Siddharth
Hans were known in the trade as owners of BSL group of companies.
Records/documents pertaining to financial transactions of all group
companies were being maintained at Manisha Building, Nehru place New
Delhi the Head Office of M/s BSL, Delhi and their recovery from the said
premises during the search clearly indicated that the documents / records
of group companies were being maintained under the directions of H R.
Shiv, Managing Director of BSL.

(ii)

All BSL group companies namely BSL, LHIL, SGBL, NIPL, FSIL & ESIL
had mutuality of interest in each other‟s business. BSL, Delhi purchased
more than 75 % of the products of SGBL, FSIL, ESIL & NIPL and was
selling the same in the market at much higher price. LHIL was selling its
entire production to BSL which was being sold by BSL at much higher
price. This shows that the transactions between these companies were
not on principal to principal basis.

(iii)

The norms of payments among the units were such that the same
reflected inter – dependence of these units. The frequent transfer of funds
among the units was done to protect the business of each other. The
payments were made in lump sum as per need/ requirement of individual
company and no one to co – relation in their ledger of debit and credit
entries could be found.

(iv)

Sh. H. R. Shiv and his son Sh. Neerav Hans controlled all the affairs of
BSL, SGBL, NIPL, LHIL, ESIL and FSIL such as production, sales,
procurement of orders, financial transactions, funding of different
manufacturing units, administration and management etc. They had
shown different members of their family as directors in these
manufacturing units.

(v)

Sh. H. R. Shiv and his son Sh. Neerav Hans were controlling these six
units by direct share holding in each of these companies and also by
share holding in the name of close family members and in the name of
other companies of the group, in which they had large share holding.

(vi)

Sh. Rajesh Kumar Kaushik, Assistant Manager of SGBL, in his statement
dated 15.05.01 (Para 45 of the impugned order No. 14-18/04 dated
31.03.04) has stated that he was looking after the work relating to the
Central Excise, Sales Tax, Receipts of raw – material and dispatch of
finished goods in respect of SGBL, that he reported directly to Sh. K. C.
Gupta, General Manager, (Finance & Accounts), BSL, Delhi sitting at its
Head Office at Manisha Building, Nehru Place, New Delhi, that SGBL is
one of the group companies of BSL, Delhi, where Managing Directors is
Sh. H R Shiv and Sh. Neerav Hans is the Director, that Sh. Ashok Mandal
is the Executive Director of SGBL that various raw – materials for SGBL
for use in the manufacture of their finished goods were being received
directly from their vendors as per the specifications given and orders
placed by BSL, Delhi, that quality control Engineer of BSL, Delhi was also
doing the quality control work of inspection of raw – material and quality
inspection of the finished products of SGBL, that the cheque book of

SGBL was lying with BSL, Delhi, and payments to their raw material
supplier were being made by BSL Delhi, that the production plan in
respect of SGBL was being given by BSL, Delhi, that the accounts officers
of the other group companies LHIL, FSIL, ESIL & NIPL were also
reporting to Sh. K C Gupta, General Manager (Finance and Accounts) of
BSL, Delhi and that transfer of the funds between companies was being
handling by K C Gupta. This statement of Sh. Rajesh Kumar Kaushik of
SGBL clearly indicates that the main company of the group is BSL and all
other companies were being controlled by BSL.
(vii)

Sh. Deepak Kakkar, Ex – DGM of SGBL, who had been working with his
company from Jan.‟95 to 13th April 2001, in his statement dated
27.07.2001 (Para 46.1 of the impugned order No. 18/04 dated
31.03.2004), stated that BSL, SGBL, ESIL, LHIL, NIPL & FSIL were
actually owned by Sh. H. R. Shiv, that the major share holding in each of
the group company is of Sh. H.R. Shiv and his family members or by
group companies, and that when he was working with SGBL, he was also
the authorised signatory for BSL, LHIL, SGBL and FSIL.

(viii)

There are numerous instances where a person employed in one Group
Company was doing the work of other group company also.

(ix)

From the premises of ESIL, a communication from ESIL to BSL Delhi was
recovered, which was with regard to projected requirement of funds by
ESIL for Feb‟2000 under various accounts heads like:- Staff salary,
Telephone bills, production, shipment, Contractors etc. (Para 53 & 54.1 of
the impugned order No. 14-18/04 dated 31.03.04). The total fund
requirement shown in the document was Rs. 45,57,924/- which was to be
provided by BSL, Delhi. There were similar fund requisitions from ESIL to
BSL, Delhi for other months also. This indicates that BSL were providing
the funds to group companies for their day to day operations. The office
memo from Sh. Neerav Hans to Sh. J.R. Chaudhary of ESIL, Mohali
states that any decision having financial implication on the units should be
approved in writing prior to implementation from Sh. Neerav Hans. Sh.
J.K. Chaudhary of ESIL in his statement dated 15.05.01, has stated that
for funds, they were dependent on BSL, Delhi that BSL, Delhi was auditing
the records of ESIL and was also planning their production and dispatch.

(x)

Sh. S. K. Gupta, Manager (Accounts) of BSL, Delhi, in his statement dated
07.08.02 (Para 65.1 of the impugned order No. 14-18/04, dated 31.03.04)
stated that while he was reporting to Sh. K. C. Gupta, G. M., (Finance and
Accounts), BSL, Delhi, that besides being authorised signatory to operate
the bank account of BSL, Delhi, was also authorised to operate the

accounts of NIPL, SGBL, FSIL, ESIL and LHIL and that this was so, as the
directors of those companies knew him and had authorised him to operate
accounts of those units. Similarly Sh. S. Solanki, Manager Accounts of
BSL, Delhi in his statement dated 03.08.2002 stated that though his
responsibility was to look after the work relating to sales tax of BSL, Delhi,
he was also looking after the sales tax matters of LHIL, NIPL & FSIL etc.
and in fact rubber stamps of other group companies were also recovered
from the drawer of his table.
(xi)

The above evidence on record shows that though the six companies –
BSL, ESIL, LHIL, NIPL, SGBL & FSIL are shown to be separate and
independent limited companies and three of such companies are public
unit and the rest are private limited company, on lifting the corporate veil
of these entities, it is seen that it is Sh. H. R. Shiv and his son Sh. Neerav
Hans who through the main group company M/s. BSL Delhi, exercised
pervasive financial and managerial control over all these companies right
from procurement of raw – material, planning of production, finance and
sale of the finished goods and, therefore, it is BSL Delhi which have to be
treated as actual owner of the other five group companies and accordingly
for the purpose of the determining the eligibility of each of these
companies for SSI exemption for each financial year, their clearances
during the proceeding financial year must be clubbed and if this is done,
none of them would be eligible of SSI Exemption.

(xii)

Though in terms of the Board‟s Circular No. 06/92 dated 29.05.92 limited
companies, whether public or private, are separate entitles and, hence,
each limited company being a manufacturer by itself is entitled for SSI
exemption separately, Hon‟ble Supreme Court in case of Supreme
Washers Pvt. Ltd. reported in 2003 (151) ELT – 14 (SC) while taking note
of this Circular of the Board, has held that when the management of three
public limited companies was under one person, there was common
procurement of raw – material, common stock accounting, common
planning of production, common use of machinery and common marketing
arrangement with free flow finance between them, the three entities have
to be treated as being owned by one person and the value of their
clearances would be required to be clubbed for the purpose of SSI
Exemption Notification No. 175/06 – CE. Thus in term of the above
judgment of the Apex Court for the purpose on clubbing the clearances of
two or more units for the purpose of determining their liability of SSI
Exemption, what has to be seen is as to whether after lifting the corporate
veil, the entitles are run by one person and it is only one person who has
pervasive managerial and financial control over them. This criteria for

clubbing the clearances is satisfied in this case. In view of the above it
was pleaded that there is no infirmity in the impugned order.
5.

We have considered the submissions from both the sides and perused the
records. The undisputed facts are that :(a)

The entities which are alleged by the Department to be owned by one
person and on this basis whose clearances are sought to be clubbed for
the purpose of SSI Exemption Notification, are Public limited companies or
private limited companies, but in each of these companies Sh. H. R. Shiv
and his son S. Neerav Hans are common directors;

(b)

In each of these companies Sh. H. R. Shiv his son Sh. Neerav Hans and
other family members have share holder in addition to share holding by
other group companies and other persons;

(c)

While BSL is engaged in trading also, in addition to manufacturing, other
group companies – ESIL, LHIL, NIPL, SGBL & FSIL are engaged only in
manufacturing activities;

(d)

While LHIL during period of dispute sold entire production to BSL, Delhi
other group companies ESIL, NIPL, FSIL & SGBL sold more than 75% of
their production to BSL, which is in turn, sold those goods at much higher
prices to independent buyers; and

(e)

All these units – BSL, ESIL, LHIL, NIPL, SGBL, & FSIL during the period
of dispute i.e. during April‟ 98 to March‟02 period, were separately availing
SSI Exemption Notification.

5.1.

The point of dispute is that while according to the Department, in each of these
companies Sh. H. R. Shiv and his family members along with other group
companies had more than 50% share holding and thus Sh. H. R. Shiv and his
family members through one of the group company BSL, Delhi exercised
pervasive financial and management control over the remaining five units, right
from the procurement of raw – material, planning of production, manufacture of
finished goods, marketing etc. and all these companies were being run as
different units of the same manufacturer, the Appellants on the other hand plead
that each of these units is an independent entity and there is no justification for
treating them as the units owned by one person and clubbing their clearances for
the purpose of SSI Exemption.

6.

In these appeals, the SSI Exemption is sought to be denied only on the basis of
clubbing of the clearances of the six companies for determining the eligibility of

each of them for SSI Exemption. Since of the main plea of the appellants is that
the Commissioner by passing the separate adjudication orders demanding
different amounts of duty from six appellant companies – BSL, ESIL, LHIL, NIPL,
SGBL & FSIL, has accepted their independent entity and therefore ESIL, LHIL,
NIPL, SGBL, & FSIL can not be treated as owned by SBL, in our view, it would
be necessary to deal with this plea first for which it would be necessary to have a
look at the relevant provisions of the SSI Exemption Notification.
7.

SSI Exemption is subject to conditions specified in it. One condition for this
exemption notification is that where a manufacturer clears specified goods from
one or more factories, the Exemption in his case shall apply for the total value of
clearances mentioned against each of the serial numbers in the said table and
not separately for each factory. Another condition of the Notification is that the
aggregate value of clearances of all excisable for home consumption by a
manufacturer from one of more factories during the proceeding finance year does
not exceed a particular threshold limit, as mentioned in the Notification. Thus
when a manufacturer has four factories located at different locations, and the SSI
Exemption Notification prescribes nil rate of duty for first clearances of specified
good worth Rs. 50 lakhs in a financial year, each of these factories would not be
separately eligible for full duty exemption in respect of its first clearances worth
Rs. 50 lakhs in a financial year and for the purpose of this exemption, it is
aggregate value of clearance of all the factories put together which would be
considered. Similarly, eligibility for SSI Exemption during a particular financial
year, shall be determined on the basis of aggregate value of clearances of all
excisable goods for home consumption during the proceeding financial year
made from all the factories of the manufacturer and if the aggregate value
exceeds the threshold limit, none of the units would be eligible for SSI Exemption
even if the value of clearances for home consumption of all excisable goods
made by each individual unit during the proceeding financial is well within the
threshold limit for SSI exemption. It may happen that a manufacture may have
several factories located in different states falling under the jurisdiction of
different Commissioners of Central Excise. If each of these factories was availing
the SSI Exemption separately and if it is found that for a particular financial year,
the aggregate value of their clearances of all excisable goods during the
preceding financial year had exceeded the threshold limit for SSI Exemption,
none of these units would be eligible for SSI Exemption during that year. In such
a situation, duty can be demanded by the Jurisdictional Central Excise
Authorities separately from each unit and the question of identifying the main unit
and dummy units and demanding duty only from main unit does not arise, as in
the scheme of collection of Central Excise duty as laid down in the Central
Excise Act, 1944 and the rules made there under, the collection of duty is
manufacturing unit wise and if a manufacturer has two or more factories located
at separate locations, each unit is required to obtain separate Central Excise

registration and is assessed to duty separately by the jurisdictional central excise
officers. If there is short payment of duty by different units of a manufacturer on
account of wrong availment of SSI Exemption, separate duty demands would
have to be confirmed by the respective central excise officers having jurisdiction
over the unit. If, however, the CBEC appoints a common adjudicating authority,
that common adjudicating authority can pass an adjudication order demanding
duty from the units located in different Commissionerates. The question of
identifying the main unit and the dummy unit and demanding duty only from the
main unit arises only in that situation when a investigation, only one unit is found
to be actually functioning and other units are found to be just non functional fake
units established just to show bogus production and clearances in their name.
7.1.

However in most of the cases, the fact of common ownership of different units by
a person is not so obvious and may be carefully camouflaged. For example – if
there is a manufacturing unit of a proprietorship concern of a person „X‟, there is
a second manufacturing unit owned by a partnership concern „A‟ with „X‟ and his
wife „Y‟ as partners, there is a third manufacturing unit owned by a private limited
company „B‟ with shareholding by „X‟ his son „Z‟, and the partnership concern „A‟
and there is a fourth manufacturing unit owned by another private limited
company „C‟ with shareholding by „A‟, „B‟ and another son Z of „X‟ and if these
four units owned by „X‟, „A‟, „B‟ and „C‟ are each availing of SSI Exemption a
question arises as to whether they are to be treated as separate entities or units
owned by the same person, for the purpose of SSI Exemption.

7.1.1. While a company is a legal person entirely distinct from its shareholders, in terms
of Apex Court‟s Judgment in case of Income Tax Commissioner, Madras vs.
Meenakshi Mills, Madurai, reported in AIR 1967 Supreme Court 819, in certain
exceptional cases, the court is entitled to lift the veil of corporate entity and to pay
regard to the economic realities behind the legal façade and that the court has
powers to disregard the corporate entity if it is used for tax evasion or to
circumvent the tax obligation. Same view has been taken by the Apex Court in
cases of : (a)

Calcutta Chromotype Vs. Collector of Central Excise, reported in (1998) 3,
SCC – 681;

(b)

Subra Mikharjee & another Vs. Bharat Cooking Coal Ltd. reported in
(2000) 3 SCC – 312; and

(c)

Delhi Development Authority Vs. Skipp Construction Co. (P) Ltd., reported
in (1996) 4 SCC – 622.

The Apex Court in case of Associated Rubber Industry Ltd. reported in
1986 (157) ITR – 77 (SC) relying upon its earlier judgment in case of Medowell &
Co. Ltd. vs. CTO, reported in 1985 154 ITR – 148, 161 (SC) has held that even if
companies are distinct legal entities having separate existence, this is not the
end of the matter and it is the duty of the Court in every case, where ingenuity is
expended, to get behind the smokescreen and discover the true state of affairs.
Thus, the principle of lifting the corporate veil for discovering the true state of
affairs behind the veil of the corporate entity is a well settled legal principle. It is
this principle which has to applied for determining as to whether two or more
manufacturing units owned by separate partnership firms, private limited
companies and / or public limited companies are to be treated as the units of the
same manufacture. On this point, the Apex Court in case of CCE Delhi vs. Modi
Alkalies & Chemicals Ltd. reported in 2004 (171) ELT – 155 (SC) has held that
when on lifting the corporate veil it is found that only one person / company has
extraordinary interest and pervasive control over the financial matters and
management of other companies, irrespective of the latter having separate sales
tax, income tax and central excise registration, their clearance have to be
clubbed for determining their eligibility for the SSI Exemption Notification No.
1/93 – CE. In this regard, para 87 of the judgment is reproduced below :“whether there is inter – dependence and whether another unit is, in fact, a
dummy has to be adjudicated on the facts of each case. There cannot be
any generalization or rule of universal application. Two basic features
which prima facie show interdependence are pervasive financial control
and management control. In the present case facts clearly show financial
control. Undisputedly, the share capital of each of the three companies
was Rs. 200/-. Though it was claimed that financial assistance was
availed from the financial companies, it is on record that the unsecured
loans advanced by MACL to the three companies were substantially
heavy amounts as on 1.4.1998. NGCPL received an amount of Rs. 1.55
crores. About 14 lakhs appeared to have been paid after the issue of show
cause notice. Loans advanced to NGCPL was about Rs. 52 Lakhs while
to SCGCPL it was about Rs. 65 lakhs. The finding of the Commissioner
that the financial assistance from the financial institutions were availed
with the laid and assistance of MACL has not been seriously disputed.
Apart from that, the cylinders were brought on lease by MACL from
another concern and were sub – leased to the three companies. The
cylinders bore the name of MACL. If the three companies had separate
standing as contended it could not be explained why they could not get
the cylinders directly from the lessors on lease basis and the need for
introducing MACL as the lessee and then the three companies becoming
sub – lessees. As noted by the Commissioner, entire receipts were paid
as lease amount to MACL. Here again, the under – valuation aspect

assumes importance. While the supply by MACL to three companies was
Rs.0.50. per unit, the sale price by the three companies was Rs. 5 per
unit. It is on record that accounts were kept by common staff and
marketing was done under the supervision of a person who belongs to the
same group of concerns. The amounts have been collected by an
employee of MACL. The so – called Directors of the companies were
undisputedly employees of MACL. Almost the entire financial resources
were made by MACL. The financial position clearly shows that MACL had
more than ordinary interest in the financial arrangements for companies.
The statements of the employees / Directors shows that the whole show
was controlled, both on financial and management aspects by MACL. If
these are not sufficient to show inter – dependence probably nothing
better would show the same. The factors which have weighed with
CEGAT like registration of three companies under the sales tax and
income tax authorities have to be considered in the background of factual
position noted above. When the corporate veil is lifted what comes into
focus is only the shadow and not any substance about the existences of
the three companies independently. The Circular No. 6/92, dated
29.5.1992 has no relevance because it related to Notification No. 175/86 –
C.E., dated 1.3.1986 and did not relate to Notification No. 1/93. The
extended period of limitation was clearly applicable on the facts of the
case, as suppression of material features and factors has been clearly
established. If in reality the three companies are front companies then the
price per unit to be assessed in the hands of MACL is Rs. 5 and not Rs.
0.50 as disclosed. The question, whether there was manufacture or not
was not in issue before the Commissioner. The plea that there was no
manufacture has also to be rejected in view of the fact that exemption was
claimed by the three companies as manufacturers to avail the benefit of
Central Excise Notification No. 1/93.
Same view has been expressed by the Apex Court in its judgment in case
of Supreme Washers Pvt. Ltd. (Supra).
7.1.2 The Board‟s Circular No. 6/92 dated 29.05.92 clarifying that limited companies,
whether public limited or private limited are separate entities and each such
limited company is a manufacturer by itself and would be entitled for SSI
Exemption separately, has not considered the principle of lifting of corporate veil
in the cases where different corporate entities appear to be just colorable devices
for tax evasion, and hence this circular is not in accordance with the provisions of
law. In accordance with Apex Court‟s Judgment in case of CCE vs. Ratan
Melting & Wire Industries, reported in 2008 (231) ELT – 22 (SC) a circular which
is contrary to the statutory provisions, has no existence in law. Though in case of
Supreme Washers Pvt. Ltd. (Supra), after upholding the principle of lifting of

corporate Veil, the Apex Court taking note of the Board‟s Circular No. 6/92 dated
29.05.92, had remanded the matter to the Tribunal for examining the applicability
of this circular, since this circular being contrary to the law laid down by the Apex
Court in the case of Income Tax Commission, Madras vs. Meenakshi Mills,
Madhurai (Supra), M/s Calcutta Chromotype Vs. CCE (Supra), Delhi
Development Authority vs. Skippa Construction Co. (P) Ltd. (Supra), Associated
Rubber Industry Ltd. (supra) and CCE vs. Modi Alkalies & Chemicals Ltd.
(Supra), has no existence in law, the Appellant‟s plea for decision of this matter
on the basis of Board‟s Circular No. 6/92 – CE is not acceptable.
7.1.3

Thus, if there is evidence on record to prove that a particular person, whether
natural or juristic, has comprehensive financial and management control over
several entities and is the actual beneficiary of their activities, the clearances of
the factories owned by these entities are to be clubbed for the purpose of
determining their eligibility for SSI Exemption by treating them as the units of only
one manufacturer, even if those units are owned by different public limited
companies, private limited companies or partnership firms. If on clubbing their
clearances during the preceding financial year, the aggregate value of the
clearances is found to be exceeding the threshold limit for SSI Exemption, the
SSI Exemption would have to be denied to each of them and if each of them is a
functioning unit and not a non – functional dummy unit, the duty can be
demanded separately from each unit.

7.1.4 However, if there is only one unit which is functioning unit and other units are just
dummy units not actually engaged in manufacturing activities, duty would have to
be demanded only from the existing unit by treating the other units as dummy
units, and clubbing the clearances made in the name of those dummy units with
the clearances of the main unit and for this purpose, there is no need to invoke
the provision regarding clubbing in the SSI Exemption Notification.
8.

In this case, Sh. H. R. Shiv and his wife Hutokshi Hans have four children – two
sons Sh. Neerav Hans and Sh. Siddharth Hans and two daughters Mrs. Renu
Hans and Mrs. Shilpa Hans. Sh. D. R. Shiv is the brother of Sh. H. R. Shiv.
Besides these six companies with which we are concerned in these appeal, there
is another private limited company named M/s NEC Engineers Pvt. Ltd. in which
about 79. 54 % shareholding is of Sh. H. R. Shiv, Sh. Siddharth Hans, Sh.
Neerav Hans, Mrs. Hutokshi Hans and Mrs. Renu Hans. Thus M/s NEC
Engineers Pvt. Ltd. is a company controlled by the Sh. H.R. Shiv and his family
members. Coming to the individual shareholding, our findings in respect of each
of these six companies with which we are concerned in these appeals, are as
under : -

(i)

In BSL, Delhi, out of 2,20,800 share, while Sh. H. R. Shiv and his family
have 60,000 shares, more than 50% shareholding is of NEC Engineers P.
Ltd. which is a company controlled by Sh. H. R. Shiv and his family
members. Thus H.R. Shiv and his family together with NEC Engineers
Pvt. Ltd. have about 80 % shareholding in BSL, Delhi.

(ii)

In NIPL out of 80,000 shares, Sh. H.R. Shiv and his family members holds
74 % shares. Thus in this company also bulk of the shareholding is of Sh.
H. R. Shiv and his close family members.

(iii)

In ESIL out of total shares of 3,61,600 shares, while H. R. Shiv and his
family members hold 1,90,500 shares, BSL Delhi, a closely held company
of Sh. H.R. Shiv and his family members, hold 1,70,400 shares and M/s
NEC Engineers Pvt. Ltd. another closely held company of Sh. H.R. Shiv
and his family members, holds 700 shares. Thus this company is also fully
controlled by Sh. H.R. Shiv and his family members and a group company
with 100% shareholding.

(iv)

In FSIL 100% of the shareholding is of Sh. Siddharth Hans (1,74,000
Shares), Sh. Neerav Hans (2,01,000 Shares), Sh. H. R. Shsiv (55,000
Shares) and BSL Delhi (1,50,000 Shares).

(v)

As regards LHIL while their collaborator M/s. LHIL, UK hold 40% of the
shares, Sh. H.R. Shiv along with M/s.NEC Engineers Pvt. Ltd. hold 35,500
shares.

Thus except for LHIL, in the other group companies Sh. H.R. Shiv and
his family members have bulk of the shares holding so as to exercise full
control. However, LHIL sells 100% of its production to BSL and other group
companies EHIL, NIPL, FS1L & SGBL sell more than 75% of their production to
BSL except for a small quantum of sales to independent buyers BSL, Delhi, sell
those goods to independent buyers at much higher prices.

9.

While the above mentioned shareholding pattern of BSL, NIPL, LHIL, SGBL,
ESIL and FSIL and also the fact that SGBL, NIPL, LHIL, ESIL & FSIL sell 75% to
100% of their production to BSL, in turn, who sell those goods to independent
buyers at much higher prices, by themselves, would not be the evidence of
pervasive managerial and financial control of the H. R. Shiv‟s family held
Company BSL, Delhi over other group companies - SGBL, ESIL, NIPL, LHIL &
FSIL, these facts have to be seen in the background of the following facts and
when this is done so, a different picture emerges.

(i)

Sh. S.K.Gupta, Manager (Accounts) of BSL, Delhi, in his statement dated
07 08.02, has stated that in addition to being authorised signatory in
respect of BSL's account in Canara Bank, Noida, he was also the
authorised signatory to operate the bank accounts of NIPL, SGBL, FSIL,
ESIL, LHIL and NEC Engineers Pvt. Ltd. and that he can operate the
bank accounts of other group companies also as the directors of those
companies knew him and had made him the authorised signatory in this
regard. Sh. Gupta also stated that while as per the ledger account of
BSL in the books of NIPL for 1998 & 1999, NIPL had made total payment
of Rs. 26,35,720/-. to BSL, he is unable to explain as to why said
payments were made by NIPL to BSL.

(ii)

Sh. Solanki, Assistant Manager in the BSL in his statement dt. 13.08.02
stated that his job responsibility was to look after the sales tax matters
such as filing of Returns, assessment etc. and that in addition to looking
after the sales matters of BSL, he was also looking after the sales tax
work of LHIL. NEC Engineers Pvt. Ltd. and FSIL also.

(iii)

On examining the bank statement of the account of FSIL in Canara Bank
during the period 01.11.99 to 06.06.01, it was found that even after
closure, of this unit in March'99, huge transactions had taken place in their
account in as much as during the said period, while Rs. 91,87,235/- was
deposited, Rs.91,77,352/- was withdrawn. The details of the withdrawals
indicated that while Rs. 10 lakh was withdrawn by self cheque on
22.09.2000, Rs.35 lack was paid to BSL, Delhi on 26.09.2000. Sh. K.
C. Gupta, General Manager, Finance BSL Delhi when asked to explain
the payment of Rs. 35 lakh from the account of FSIL to BSL on
26.09.2000, expressed the inability to explain the same.

(iv)

There are a number of instances where the persons employed in one
Group Company and drawing their salary from there, were actually
working in the other group company. For example; Sh. Chitranjan Singh &
Sh. Kishore Kumar Gupta though, on pay rolls of BSL, Delhi, were doing
the quality control work in the factory of SGBL. Similarly Sh. Sunil Kumar
Pandey, Accountant, NIPL in his statement dated 15.05.01,stated
that there was no person in NIPL to look after the quality control work
and that Sh. Munish Kumar, the quality control person of BSL, Delhi,
used to visit the unit of NIPL from time to time and was looking after
the entire quality control work of NIPL. There is also an instance where
BSL, Delhi, remitted amount of Rs. 25 lakh by cheque No. 731868 dated
01.03.2000 to NIPL which was used for payment of salary to the staff of
NIPL (para 34 of the impugned order No. 14-16/04 dated 31.03.2004).

(vi)

Sh. Deepak Kakkar in his statement dated 27.07.2001 stated that
though employed with SGBL and drawing his salary from that company,
he was looking after the Central Excise matters of all the group
companies – BSL, LHIL, ESIL, NIPL, FSIL and NEC Engineers Pvt. Ltd.
He also stated that in all these group companies, Sh. H .R. Shiv and his
son Neerav Hans are the directors and besides this, in some company his
other son Sh. Siddharth Hans and also some of the employees of group
companies namely Sh. Rajiv Dhir, Sh. Ashok Mandal, Sh. R. C.
P. Choudhary, Sh. Upender Kaul, Sh. Hari Om and Sh. Arun Kumar Datta
are also directors, that all these companies are owned by Sh. H.R.Shiv
and that he was also the authorised signatory of SGBL, BSL, LHIL and
FSIL. He also stated that from page 150-151 of File No. 23 seized from
BSL, Delhi it appeared that to reduce the profit of one company, the
expenses were being manipulated and that except BSL, Delhi, all other
group companies were in loss.

(vi)

Sh. Rajesh Kumar Kaushik, Assistant Accounts Manager of SGBL in
his statement dated. 15.05.01, stated that he was looking after the work
relating to accounts, Central Excise, Sales Tax, receipt of raw-material
and dispatch of finished goods of SGBL, that he was reporting to Sh. K. C.
Gupta, General Manager (Finance and Accounts) of BSL, Delhi who was
sitting in the head office of BSL at Manisha Building, Nehru Place, New
Delhi, that various raw-materials used in the manufacture of finished
goods by SGBL were being received directly from their vendors as per the
specifications given by BSL, Delhi, that the cheque book of SGBL was
also lying with BSL Delhi and the payment to raw-material suppliers was
being made by BSL Delhi, that the production plan for several months for
SGBL was being given by Sh. Chinaya or Sh. Ravish of BSL, Delhi, that
the production activity was being carried out by SGBL on the basis of
production-plan given by BSL, Delhi, that the production plan for domestic
sales was being given by Sh. Ghanshyam and Sh. Vinod Kumar of BSL,
Delhi, that BSL Delhi had deputed a Quality Control Engineer for
inspecting the raw material received and the finished goods produced, that
dispatches for export and domestic market were made at the directions
of BSL, Delhi, that the companies - LHIL, FSIL, ESIL, NIPL, SGBL and
NEC Engineer Pvt. Ltd. etc. were group companies of BSL, Delhi and their
accounts persons were reporting to Sh. K. C. Gupta, GM
(Accounts) of
BSL, who controlled the accounts matters of the entire group and that
there was transfer of funds between the group companies which was
being handled by Sh. K. C. Gupta General Manager (Finance and
Accounts),BSL Delhi. This statement of Sh. Rajesh Kumar Kaushik
(Assistant Accounts Manager) SGBL clearly shows that the accounts of
all the group companies and the transfer of funds between the group

companies were being controlled by Sh. K. C. Gupta, General
Manager,
(Accounts & Finance) BSL, Delhi and who was directly
reporting to Sh. H. R. Shiv. The statement of Sh. Rajesh Kumar Kaushik
also shows that not only the raw-materials for use of SGBL were being
purchased by BSL, even production plan of SGBL was being decided by
BSL, Delhi and the payments to the vendors were also being made by
BSL, Delhi as cheque book of SGBL was lying with BSL, Delhi.
(vii)

Sh. Rajesh Kumar Kaushik, Assistant Manager of SGBL in his further
statement dt. 04.07.02, stated that payments for the goods sold by SGBL
to BSL Delhi were not being received by consignment-wise but were
being made in lump sum, that whenever SGBL required funds for further
payments to their suppliers, they contacted Sh. K.C.Gupta, Manager
(Accounts) of BSL, Delhi to release funds to SGBL.

(viii)

Statement dt.21.02.O1of Sh. K. C. Gupta also indicated that the finances
of all BSL and other companies were being controlled by him.

(ix)

The evidence on record also indicates that the purchase of raw - material
of all the group companies was being handled from BSL, Delhi and it is
BSL which was preparing the production plan of the group companies.
Since SGBL, LHIL, ESIL, NIPL & FSIL were selling 75% to 100%
production to BSL, Delhi, it is clear that it is the BSL, Delhi who was
marketing the goods manufactured by other group companies.

(x)

During 1997--98, 1998-99,
1999-2000, no payments were made by
SGBL to NIPL for the goods supplied by NIPL, as SGBL was running in
losses. But still NIPL was supplying the goods continuously to SGBL
without charging any interest on the outstanding. However, in spite of
such critical position of funds in SGBL during 1999-2000,
it
still
transferred Rs.44 lakhs to BSL, Delhi, for which there is no explanation.

(xi)

Show Cause Notice dated 02.06.2000 issued by Joint Director of Income
Tax, addressed to Principal officers of BSL, NIPL., LHIL, FSIL, ESIL and
SGBL and sent to the address at 75-76, Manisha Building, Nehru Place,
New Delhi, alleges inter unit transfer of funds, payments on behalf of one
unit by another and non re - conciliation of accounts in order to manipulate
to the financial records. This is confirmed by the fact that loan amounting
to Rs. 22,10,048/- of FSIL was settled by BSL vide cheque No.760459
dated 30.09.2000.

(xii)

Though Sh. H.R.Shiv and his family members have only about 33%
shareholding in LHIL:(a)

LHIL was selling its entire production to BSL, Delhi who in turn
were selling these goods at such higher prices and while BSL was
making profit, LHIL and other group companies were making
losses,

(b)

As per the statement of Sh. Yash Pal Jain, Deputy Manager
(Accounts), BSL, he was also looking after the accounts of LHIL
and as per the statement of Sh. S. Solanki, Assistant Manager
(Accounts), BSL, he was also looking after the sales tax work of
LHIL.

(xiii)

Sh. J. R. Choudhary, Technical Officer, ESIL in statement dated 15.05.01
stated that almost all goods manufactured by ESIL were being sold to
BSL, that the products are developed and manufactured after approval
from BSL, that production and dispatch planning is also assisted by BSL,
that quality control of the goods manufactured is done by the persons
deputed by BSL and that ESIL is not only dependent upon BSL for funds
but their records are but also audited by BSL.

(xiv)

The evidence on records shows that out of above mentioned six group
companies, only BSL, Delhi was making profit and other group companies
- ESIL, LHIL, NIPL, and SGBL & FSIL, in spite of selling their 75% to
100% of their production of SGBL, were making losses. If ESIL, LHIL,
NIPL, SGBL & FSIL were really independent companies, they would not
sell entire or bulk of their production at lower price to BSL, Delhi to
enable the BSL, Delhi to make profit while they themselves were suffering
losses. This arrangement control with the statement dated 27.07.01, of
Sh. Deepak Kakkar that expense of companies were being manipulated
to show lower profit clearly shows the transfer of funds to Sh. H. R. Shiv
and his family who were controlling BSL, which, in turn, was controlling the
other five manufacturing units- ESIL, LHIL, NIPL, SGBL & FSIL. This
fact, looked on the background of the evidences discussed above already
indicates that it is BSL, Delhi, which had pervasive financial and
management control over ESIL, LNIL, NIPL, SGBL and FSIL. In fact, the
Apex Court's judgment in case of Modi Alkalies & Chemicals Ltd.
(Supra) is squarely applicable to the factual matrix of this case.

10.

In view of the above discussion we are of the view that. the evidence on record is
sufficient to establish that it is BSL, Delhi controlled by Sh. H. R. Shiv and his
family members, which had pervasive financial and management control over
ESIL, LHIL, NIPL, SGBL & FSIL and only to wrongly avail the SSI Exemption, the
manufacturing activities had been split up into several companies. Therefore,
ESIL, LHIL, NIPL, SGBL & FSIL have to be treated as the units owned by BSL,
Delhi and for determining their eligibility for SSI Exemption, their clearances
during the preceding financial year have to be clubbed and if this is done, none of
them would be eligible for SSI Exemption. The duty demands have, therefore,
been correctly confirmed and penalty under section 11AC has been correctly
imposed on each of the six Appellant companies. Since Sh. H.R.Shiv, his son
Sh. Neerav Hans have dealt with the goods which they knew or had reason to
believe, were liable for confiscation; penalty on then under Rule
209A
of
Central Excise Rules,1944/Rule 26 of the Central Excise Rules, 2001, has been
correctly imposed.

11.

In view of the above discussions, we do not find any infirmity in the impugned
orders. The 18 appeals are dismissed.
(Pronounced in the open court in 01.10.2013)
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WEST ZONAL BENCH, AHMEDABAD
COURT

M/s Chandan Steel Limited.
Vs.
CCE & ST, Vapi

Appeal No.

E/799 of 2012 & E/11 of 2010

Arising out of :

OIA No. SRP/20/Vapi/2012-13 dt 13.09.12 and
No. KRS/386/Vapi dated 23.11.2009

Passed by :

Commissioner (Appeals) Central Excise & Customs, Vapi

Represented by :
For Assessee : Shri V.M. Doiphode, Advocate
For Revenue : Shri S.K. Mall (A.R.)
CORAM:
MR. H.K. THAKUR, HON‟BLE MEMBER (Technical)
Date of Hearing/Decision: 13.09.13

ORDER No. A/11188 - 11189/WZB/AHD/2013, dt 13.09.13
“Appellants could not explain the shortage of raw materials properly and
learned AR is correct in relying upon the judgments that the burden of
explaining the shortage is upon the appellants and Revenue is not
required to show actual removal of raw materials.” [Para 6.1]
Per : H.K. Thakur, Mr. :
1.

These appeals have been filed against two Orders – in – Appeal passed by
Commissioner (Appeals), Vapi on the appeals filed by both the appellants
against a common Order-in-Original passed by adjudicating authority under OIO
No. 76/Vapi/Div/Dem/2008 dated 14.02.2008. A demand of Rs. 2,26,001/- was
confirmed against M/s Chandan Steel Limited and a penalty of Rs. 2,26,001/was imposed upon M/s. Chandan Steel Limited under rule 25 (1) of the Central
Excise Rules, 2002 read with Section 11 AC of the Central Excise Act, 1944. In

the same Order-in-Original, a penalty of Rs. 10,000/- was imposed upon Shri
Pravin C. Jain, Vice President Commercial and Authorised Signatory of M/s
Chandan Steel Limited. OIA No. SRP/20/Vapi/2012-13 dated 13.09.2012 was
passed by Commissioner (Appeals) as a result of remand, vide order No.
A/546/WZB/AHD/2010, S/464-467/WZB/AHD/2010 and M/742/WZB/AHD/2010
dated 13.05.2010 passed by CESTAT Ahmedabad and the case was again
decided against the appellant. It is against this order the present appeal No.
E/799/2012 has been filed by Shri Pravin C. Jain.
2.

Second appeal No. E/11/2010 – SM has been filed by M/s Chandan Steel
Limited against Order – in – Appeal No. 386/Vapi/2009 dated 25.11.2009 passed
as a result of order No. A/1602/WZB/AHD/2009 dated 20.07.2009 passed by the
CESTAT Ahmedabad.

3.

The facts of the case are that during the investigation conducted by department,
it was revealed that appellants have removed/ cleared 30500 Kgs. Of finished
goods i.e. SS billets, valued at Rs. 6,10,000/- without payment of Central Excise
duty of Rs. 97,600/-. It was also seen during the stock verification that appellant
has cleared raw materials Ferro manganese and Ferro molybdemum valued at
Rs. 8,02,508/- involving Central Excise duty of Rs. 1,28,401/-. Show cause notice
dated 28.02.2007 was issued to both the appellants demanding duty and
proposing imposition of penalty. Under Order-in-Original dated 14.02.2008,
Central Excise duty amounting to Rs. 2,26,001/- along with Section 11 AC
penalty, was confirmed against M/s Chandan Steels Limited and a penalty of Rs.
10,000/- was imposed upon Shri Pravin C. Jain.

4.

Shri V.M. Doiphode (Advocate) appearing on behalf of the appellants argued that
in fact there was no shortage of finished goods and raw materials. He submitted
that appellant M/s Chandan Steel Limited are having another unit nearby where
they are sending their SS Billets for further processing. On the date of visit of
officers, 14,500 Kgs of SS Billets were sent to their other unit for job work by
making suitable entries in their daily stock accounts. He tried to explain the
shortages noticed on the date of visit of Central Excise officers with the help of
challans being maintained by them. He explained that in view of the records
maintained SS Billets sent to their other unit were not taken into consideration by
the officers for stock taking and thus there was no shortage. It was his case that
by pressuring the appellant the entire short levy pointed out by the department
was paid and no statement of the appellant was recorded for nearly three years
after the visit and before issue of show cause notice. So far as shortage of raw
material is concerned, it was his case that shortage are very negligible and could
be due to burning loss and due to moisture contained in the raw material.

5.

Shri S.K. Mall, (AR) on the other hand argued that, as per the challans submitted
by the appellant along with appeal memorandum, the SS Billets claimed to have
been sent to the other unit of the appellant were of „Grade 201‟ whereas, as per
Panchnama dated 05.09.2003, drawn at the factory premises of the appellant SS
Billets were of „Grade 200‟, It was his case that the challans made available in
the present appeal are of SS Billets „Grade 201‟ and therefore, the same cannot
be considered for explaining the shortages of SS Billets of „Grade 200‟.

5.1.

So far as shortage of raw material is concerned, learned AR explained that
presence of moisture will increase the weight of raw materials and will not reduce
the weight as claimed by the appellant. He relied upon the following case laws
and argued that shortage of inputs when noticed, the onus to explain the
shortages is on the assessee and Revenue is not required to explain the exact
measure of the raw material found short for which credit has been taken by the
appellant : (a)
(b)
(c)

Rutvi Steel & Alloys [2009 (243) ELT 154 (Tri. Ahmd.)]
Singh Scrap Processing Pvt. Ltd. – [2005 (192) ELT 673 (Tri. Mumbai)]
Singh Scrap Processing Pvt. Ltd. – [2010 (251) ELT 376 (Bom)]

5.2.

So far as penalty imposed on Shri Pravin C. Jain is concerned, it was argued by
the learned AR that penalty has been correctly upheld by Commissioner
(Appeals) as he was fully aware of the clandestine activities undertaken by M/s
Chandan Steel Limited.

6.

Heard both sides and perused the records. The case of the appellant M/s.
Chandan Steel Limited is mainly argued on the lines that on the date of visit of
the Central Excise officers there was no shortage of finished goods as some of
the SS Billets were sent under challan to their other unit for which suitable entries
were made in their daily stock accounts. It is a common experience that the fact
of sending SS Billets to other unit for doing certain work, should have been
brought to the notice of investigating officers and normally the reconciliations are
done during drawal of Panchnama with the help of the appellants. However, as
rightly pointed out by the learned AR, as per Panchnama dated 05.09.2003
drawn at the factory premises of appellant, the finished goods found short were
of SS Billet (Grade 200) whereas the challans relied upon by the appellant to
explain the shortages in the present appeals are of SS billets (Grade 201).
Appellants, therefore, have not been able to explain their case with respect to the
shortages that the materials were sent to their other unit for doing certain
processes.

6.1.

So far as shortage of raw materials i.e. Ferro manganese and Ferro
Molybdemum is concerned, it is observed that shortages were worked out as per

the records maintained by the appellant. The argument that the shortage could
be due to burning loss, is not acceptable because burning loss of these raw
materials will result only when these raw materials are heated with ferrous metals
in furnace to make SS Billets. The said burning loss can not be take place at raw
material stage. Further, the argument of the appellant that difference in weight of
raw material could be on account of moisture content in the raw material is also
not justified and explained with the help of any documentary evidence. Secondly,
the moisture contain throughout the year will vary and will not make any
difference in the overall weight recorded by the appellant. Appellants have
therefore, could not explain the shortage of raw materials properly and learned
AR is correct in relying upon the judgments that the burden of explaining the
shortage is upon the appellants and Revenue is not required to show actual
removal of raw materials.
6.2.

So far as imposition of penalty upon Shri Pravin C. Jain is concerned, he was
fully aware of clandestine activities undertaken by M/s. Chandan Steel Limited
and the shortage were not explained properly. He was aware of entire operations
undertaken by the main company M/s. Chandan Steel Limited. Accordingly,
penalty was correctly imposed upon him.

7.

In view of the above observations, both the appeals filed by the appellants are
rejected.
(Operative part of the order pronounced in the Court)
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CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL
WEST BLOCK NO. 2 R. K. PURAM, NEW DELHI - 110066
Date of Hearing : 26/08/2013
M/s Jyoti Divya Fabrication Ltd.
Vs.
C.C.E. Ghaziabad
APPEAL No. E/51/2011 – EX [SM]
[Arising out of Order – in – Appeal No. 221– CE/GZB/2010, dated 27.09.2010 passed
by the C.C.E. & S.T. (Appeals), Ghaziabad]
Appearance
Shri Jitendra Singh, Advocate
Shri G. Dixit, DR

-

for the Appellant
for the Respondent

CORAM
Hon‟ble Mr. Sahab Singh, Member (Technical)
FINAL Order No. 57475 dated 26.08.2013
“The weight of the goods found short was ascertained on the basis of
number of pipes and tubes found short multiplied by the sectional weight
mentioned in the catalogue of the appellant themselves. It is also a fact that
during the course of verification, this method of quantification of shortage
was not disputed or challenged by the appellants and Shri Mahesh Singh in
his statement was satisfied with the procedure adopted by the Department
for ascertaining the weight of the shortage in goods and in fact the duty
was also debited on the shortage quantified by the Department. I, therefore,
do not find any substance in the arguments of the appellant that no actual
weighment was done by the Department during the course of verification.”
[Para 4]
Per Sahab Singh, Mr. :

1.

This appeal is filed by M/s Jyoti Divya Fabrication Ltd. (hereinafter referred to as
appellants) against the order – in – appeal No. 221 – CE/GZB/2010, dated
27.09.2010 passed by the Commissioner (Appeals). The appellants are central
excise licencee manufacturing stainless steel tubes and pipes falling under
Chapter 73 of the Central Excise Tariff Act, 1985 and are also availing CENVAT
credit facility under CENVAT credit Rules, 2004 in respect of capital goods and
inputs used in the finished products. The central excise officers made a surprise
visit to their factory on 30.11.2007 and conducted the verification of the stock, the
finished goods and inputs and thereafter prepared Panchnama on the spot in the
presence of two independent witnesses. During the course of verification, the
shortage of 17.969 MT of the finished goods, i.e., steel pipes and tubes valued at
Rs. 38,09,428/- involving the duty of Rs. 6,27,793/- was found in the physical
stock when compared with the records maintained by them. Statement of Shri
Mahesh Shigh, Managing Director was also recorded under Section 14 of the
Central Excise Act, 1944, wherein he could not explain the shortage detected by
the officers and he agreed in principle with the quantity of the shortage, i.e.,
17.969 MT and debited the duty involved on this quantity by way of debit entry in
RG register. The Revenue issued Show Cause Notice on 19.11.2008 for
demanding and appropriating the central excise duty involved in the case and
also proposing penalty under Rule 25 read with Section 11 AC of the Central
Excise Rules, 2002. The Asst. Commissioner adjudicated the Show Cause
Notice, who confirmed the duty of Rs. 6,27,793/- and appropriated the same as
already paid and also imposed penalty equivalent to the duty amount, i.e.
6,27,793/- on the appellant. Order – in – original was challenged before the
Commissioner (Appeals), who vide impugned order confirmed the same and
rejected their appeal. The appellant has filed this appeal against the impugned
order.

2.

Ld. Counsel of the appellants submits that in this case shortage was quantified
on the basis of numbers of pipes and tubes thereafter number was multiplied by
the sectional weight mentioned in the catalogue ad on the basis of which the
total quantity of 17.969 MT was arrived at. He submits that no actual weighment
of goods was done by the Department and approximate weight of the quantity
based on the number has been mentioned. He submits that the statements were
recorded late after midnight and therefore it could not be relied upon. He also
submits that in CCE, Kanpur Vs. Ambica Poly Tubes reported in 2012 (01) LCX
0163, in Swaroop Castings Pvt. Ltd. vs. CCE, Meerut I reported in 2012 (09) LCX
0115 and in CCE, Lucknow Vs. Shyam Traders reported in 2012 (01) LCX 0169,
it was held by the Tribunal that when the duty has been debited by the appellants
during the course of investigation the deposit of the duty cannot be taken as
proof of confession. He accordingly submits that the present case is based on
the assumption and presumptions and order – in – appeal needs to be set aside.

3.

The Ld. Departmental Representative submits that this is a fact that on the visit
of the central excise officers, physical stock verification was done by the officers
and the Panchnama was drawn in the presence of two independent witnesses,
which was signed by the company representative, and no objection was raised
with regard to quantity arrived at by the Department by the appellant. He further
refers to the statements of Mr. Mahesh Singh who also admitted shortage and
paid the duty on the quantity detected during the course of verification. He also
submits that Shri Mahesh Singh has also confirmed in the statement that he was
satisfied with the method of calculation for ascertaining the weight in respect of
the finished goods during the verification. At the stage, he submits, therefore, the
appellant cannot raise this issue that the goods were not actually weighed by the
Department.

4.

After hearing both the sides I find the issue involved in the present appeal is
demand of duty on the goods found short during the course of physical
verification by central excise officers. The duty involved on the goods has already
been paid by the appellant and also appropriated by the lower authorities and
penalty is imposed under Rule 25 of the Central excise Rules, 2002 on the
appellant. The appellants are contesting the case on the ground that no physical
weighment of the goods was done by the departmental officers and in absence of
which no case of clandestine removal can be made against the appellant. I find
that physical verification of the goods was done by the officers on 30.11.2007 in
the presence of two independent witnesses and also in the presence of the
representative of the appellant. The weight of the goods found short was
ascertained on the basis of number of pipes and tubes found short multiplied by
the sectional weight mentioned in the catalogue of the appellant themselves. It is
also a fact that during the course of verification, this method of quantification of
shortage was not disputed or challenged by the appellants and Shri Mahesh
Singh in his statement was satisfied with the procedure adopted by the
Department for ascertaining the weight of the shortage in goods and in fact the
duty was also debited on the shortage quantified by the Department. I, therefore,
do not find any substance in the arguments of the appellant that no actual
weighment was done by the Department during the course of verification and I,
therefore, uphold the order –in –appeal with regard to demand of duty as well as
the confirmation of penalty against the appellant.

5.

The appellants have relied upon the decisions of this Tribunal, wherein it was
held by the Tribunal that mere deposit of duty by the assessee during the visit of
the officers or during the course of investigation cannot be taken as proof of
confession. I find that the facts and circumstances are different in each case of
clandestine removal of goods and therefore the decisions on the cases on
clandestine removal cannot be applied in the other cases. Accordingly, I do not

find any infirmity to the order – in – appeal and uphold the same and reject the
appeal.
(Pronounced & Dictated in Open Court)
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CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL
WEST BLOCK NO. 2, R. K. PURAM, NEW DELHI – 110066
Principal Bench, New Delhi.
COURT NO. III
Date of Hearing

:

04/10/2013

M/s D.S.M Sugars (Now Kashipur Sugar Mills Ltd.)
Vs.
CCE, Meerut - II.
Excise Misc Application No. 10/2012, 395/2009 and 59924/2013 in Appeal No. 1365
of 2008
[Arising out of the Order – in – Original No. 3-4/Commr/Meerut – II/2008, dated
31.03.2008 passed by the Commissioner, Central Excise – II, Meerut.]
Appearance
Shri Rajesh Kumar, Advocate
Shri Pramod Kumar, Commissioner (AR)

-

for the Appellant
for the Respondent

CORAM
Hon‟ble Ms. Archana Wadhwa, Member (Judicial)
Hon‟ble Shri Rakesh Kumar, Member (Technical)
FINAL Order No. 58030 – 58036/2013 dated 4.10.2013
“In this case, from the order of Hon‟ble Allahabad High Court, it is clear
that the appellant company is being wound up and official liquidator has
been appointed. But, since no application for continuance of the
proceedings has been received from the official liquidator in accordance
with the Rule 22 of the CESTAT Procedure Rules, all these appeals, stay
applications and miscellaneous applications filed by the appellant
company – M/s DSM Sugar shall be treated as abated in terms of Rule 22 of
the CESTAT Procedure Rules.” [Para 9]

Per Rakesh Kumar, Mr. :
1.

These appeals alongwith stay applications have been filed against six orders
passed by the Commissioner, Central Excise, Meerut – II and one order passed
by CCE (Appeals), Meerut – II upholding the duty demands against the Appellant
Company, the details of which are given below.
S.No. Appeal No. alongwith
Stay application No. and
Misc. Application No.
1.
E/1365/2008
alongwith
Stay Application
No.
E/S/1322/2008 and Misc.
Application
nos.
10/2012,395/09
&59904/2013

Order – In –
Original/Order –
In – Appeal No.
3 – 4/Comm/MII/08

Duty
(Rs.)

and

penalty

6,71,12,020/with
interest
under
Section 11 AB and
equal amount of
penalty
under
Section 11 AC.

2.

E/1366/2008
alongwith 7/Comm/M-II/08
Stay Application
No.
E/S/1323/2008 and Misc.
Application No. 396/2009

3,09,51,466
with
interest
under
Section 11 AB and
equal amount of
penalty
under
Section 11 AC.

3

E/1367/2008
alongwith 8/Comm/M-II/08
Stay Application
No.
E/S/1324/2008 and Misc.
Application No. 397/2009

4,75,25,575
with
interest
under
Section 11 AB and
equal amount of
penalty
under
Section 11 AC.

4.

E/1982/2008
alongwith 10/Comm/MStay Application
No. II/08
E/S/1941/2008 and Misc.
Application No. 32 &
73/2009

4,55,89,161/with
interest
under
Section 11 AB and
equal amount of
penalty
under
Section 11 AC.

5.

E/313/2010
alongwith 36-37/Comm/MStay Application
No. II/08
E/S/322/2010

Duty
Rs.
7,66,78,495/with
equal amount of
penalty
under
Section 11 AC.

6.

E/976/2011
alongwith 15/Comm/MStay Application
No. II/08
E/S/1195/2011

2,53,68,585/with
interest
under
Section 11 AB and
equal amount of

penalty
under
Section 11 AC.
7.

E/2944/2012
alongwith 138-140-CE/MStay Application
No. II/2012 CCE (A)
E/S/3691/2012

4,91,488/with
interest
under
Section 11 AB and
equal amount of
penalty
under
Section 11 AC.

Appeal No. E/1039/11, E/1138/11, E/2945/12 and E/2946/12 alongwith
stay applications have been filed by Shri S.K. Bhatnagar and Shri R.K. Agarwal,
employees of the appellant company challenging imposition of penalty on them.
1.1.

In respect of appeal No. E/1365 – 1367/2008 and E/1982/2008, the Tribunal vide
stay order No. 1082 – 1084/2008 dated 24/09/2008 and No. 1260/08 – EX dated
10/11/08, respectively had directed the pre – deposit of 50% of the duty demand.
The appellant, however, challenged the orders before Hon‟ble Uttrakhand High
Court and Hon‟ble High Court vide order dated 20.01.09 had remanded the
matter to the Tribunal for denovo decision on the said application, keeping in
view the fact that the company is under BIFR. The other stay applications are
listed for hearing for the first time. The miscellaneous applications have been
filed for admission of addition evidence, modification of the stay order and early
hearing.

2.

Today Shri Rajesh Kumar, Advocate, appeared for hearing. He, however, stated
that since on the recommendations of the order dated 8th May, 2013 of BIFR for
winding of the appellant company, Hon‟ble Allahabad High Court vide judgment
dated 9.9.13, has ordered liquidation of this company and has directed the official
liquidator take physical possession of the assets and properties of the company,
he no longer represents the appellant company. He, accordingly, pleaded that
appropriate orders may be passed by the Tribunal in respect of these appeals,
stay applications and miscellaneous applications.

3.

The learned Commissioner (AR), Shri Pramod Kumar, drawing our attention to
the provisions of Rule 22 of CESTAT Procedure Rules, pleaded that since the
appellant company is in the process of being wound up, in accordance with the
provisions of this Rule, all the appeals and stay applications and miscellaneous
applications may be treated as abated, as no application has been received from
the official liquidator for continuance of the proceedings.

4.

We have considered the submissions from both the sides and perused the
records.

5.

Para 12.5 of the BIFR order dated 8/5/13 is reproduced below :“After considering the material on record and submissions made in today‟s
hearing, the Bench came to the conclusion that despite having allowed
enough time and opportunity to all concerned, it had not been possible to
formulate any acceptable revival scheme for the company that could
enable to make its net worth exceed the accumulated losses within a
reasonable time, while meeting all its due financial obligations and that the
company, as a result thereof, was not likely to become able in future and
that it was just, equitable and in public interest that the company M/s
Kasipur Sugar Ltd. should be wound up u/s 20 (1) of SICA. The Bench,
therefore, confirmed its earlier prima facie opinion formed on 11.02.2013
to wind up the company in terms of Section 20 (1) of SICA. It also directs
that this opinion be forwarded to the concerned High Court (Allahabad
High Court) alongwith copies of all the earlier orders/proceedings in the
case for further necessary action according to law”.

6.

From the above BIFR order, it is clear that BIFR has recommended for winding of
the appellant company.

7.

On the basis of the above order of BIFR, Hon‟ble Allahabad High Court has
directed for liquidation of the appellant company and has ordered that the official
liquidator may take official possession of the assets and properties of the
appellant company. The order dated 9.9.13 of Hon‟ble Allahabad High Court is
reproduced below: “The Board for industrial and Financial Reconstruction under Section 16 of
the Sick Industrial Company (Special Provisions) Act, 1985 (hereinafter
referred to as „SICA‟) has found it proper to wind up M/s Kashipur Sugar
Mills Limited under Section 20 (1) of SICA. The order of BIFR has been
forwarded to the Company Court for further necessary action in
accordance with law.
On behalf of Kashipur Sugar Mills Limited Sri Rohit Agrawal, Advocate is
present and it is stated on behalf of the company that no appeal against
said order has been filed before the AIFR nor any other appeal is pending.
On behalf of the company it is further stated that the company has no
objection if the orders are passed for winding up in terms of the directions
of the BIFR.

In view of the aforesaid as also in view of the facts as found recorded in
the order of the BIFR dated 8th May, 2013 it is directed that M/s Kashipur
Sugar Mills Limited be wound up.
Let Official Liquidator take physical possession of the assets and the
properties of the company.
The Ex. Directors of the company submit the statement of affairs of the
Company within four weeks”.
8.

Rule 22 of the CESTAT Procedure Rule is as under : “RULE 22. Continuance of proceedings after death or adjudication as an
In-solvent of a party to the appeal or application:Where in any proceedings the appellant or applicant or a
respondent dies or is adjudicated as an insolvent or in the case of a
company, is being wound up, the appeal or application shall abate, unless
an application is made for continuance of such proceedings by or against
the successor-in-interest, the executor, administrator, receiver, liquidator
or other legal representative of the appellant or applicant or respondent,
as the case may be:
Provided that every such application shall be made within a period
of sixty days of the occurrence of the event:
Provided further that the Tribunal may, if it is satisfied that the
applicant was prevented by sufficient cause from presenting the
application within the period so specified, allow it to be presented within
such further period as it may deem fit”.

9.

From the above Rule, it is clear that when an appeal or an application is filed by
a company and same is being wound up, the appeal or application shall abate
unless an application is made for continuance of such proceedings by or against
the successor in interest, the executor, administrator, receiver, liquidator or other
legal representative of the appellant or applicant or respondent, as the case may
be. In this case, from the order of Hon‟ble Allahabad High Court, it is clear that
the appellant company is being wound up and official liquidator has been
appointed. But, since no application for continuance of the proceedings has been
received from the official liquidator in accordance with the Rule 22 of the
CESTAT Procedure Rules, all these appeals, stay applications and
miscellaneous applications filed by the appellant company – M/s DSM Sugar
shall be treated as abated in terms of Rule 22 of the CESTAT Procedure Rules.

The department can present its claim of Revenue against the appellant before
the official liquidator and the official liquidator, is also at liberty to file applications
before this Tribunal for restoration of the appeals and stay applications and their
continuance.
10.

As regards the appeals alongwith stay applications filed by Shri R. K. Agarwal
and Shri S. K. Bhatnagar, employees of the appellant company, the same shall
be listed separately for disposal.
(Dictated in the open court.)
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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL
WEST BLOCK NO. 2, R. K. PURAM, NEW DELHI – 110066
PRINCIPAL BENCH, NEW DELHI.
COURT NO. II
Date of Hearing
:
22/07/2013
M/s Kuantum Papers Limited
Vs.
CCE, Jalandhar.
Excise Stay Application No. 2317 of 2012 in Appeal No. 1687 of 2012
[Arising out of Order – in – Original No. 06/CE/JAL/2005, dated 31/01/2005 passed by
The Commissioner of Central Excise, Chandigarh]
Appearance
Shri C. Harishankar, Advocate
M/s Ranjana Jha, Authorized Representative (Jt. CDR)

-

for the Appellant
for the Respondent

CORAM
Hon‟ble Shri D. N. Panda, Judicial Member
Hon‟ble Shri Rakesh Kumar, Technical Member
FINAL Order No. 57099/2013 dated 22.07.2013
“It is settled law that after Tribunal passes order it becomes functus oficio
and it does not have power to review its order in absence of statutory
mandate in that regard” [Para 5]
Per D.N. PANDA, Mr. :
1.

Learned Counsel submits that this appeal is against order dated 16.05.2012
(Ref. p – 29 of appeal folder) rejecting application dated 15.06.2010 of the
appellant exercising option under section 72 (1) of the Finance Act, 2010 for
reversal of the Cenvat credit used in manufacture of exempted goods and that
related to the period February 2001 to March 2005. It was further submitted that
even though appellant lost its appeal on the same issue for self same period by
CESTAT final order No. 126 – 129/2010 – CX (DB) dated 02/02/2010, by virtue
of provision contained in Seventh Schedule to section 72 (1) of the Finance Act,
2010, it had a right to exercise above option by an application before the

Adjudicating Authority below for reversal of the Cenvat credit on input used for
manufacture of exempted goods. The appellant believed that soon after
Tribunal‟s order dismissing its appeal it had remedy of appeal before Hon‟ble
High court against that order and thereby “dispute was pending” for which
application dated 15.06.2010 was made to the authority below exercising option
of reversal for consideration.
2.

So also it was submitted that above order dated 16.05.2012 is under challenge
which has resulted with recovery of the demand on the self same issue of Cenvat
credit alleging to be wrongly availed in respect of input used for exempted goods.
Learned Counsel relies on para 99 of the judgment of the Apex Court in the case
of Mafatlal Industries Ltd. vs. Union of India reported in 1997 (89) E.L.T. 247
(S.C.) to submit that “dispute” was pending for which option was exercisable in
spite of dismissal of appeal by Tribunal as aforesaid. The citation made by
learned Counsel related to a refund, where there were a different situation and
not of the present issue involved therein.

3.

Revenue submits that when there was decision of the Tribunal made by order
dated 02.02.2010 dismissing appeal of appellant on self same issue, there was
no dispute pending without seeking an appeal before higher court. Appellant was
therefore required to carry out direction of the Tribunal. If aggrieved, by that
order, remedy before higher court should have been sought to say that there was
a dispute pending to exercise the option. But that is not the case of the appellant
in absence of pendency of appeal before higher court.

4.

Heard both sides and also perused the record.

5.

The precise question here is whether after passing final order by Tribunal against
appeal of the appellant on the self same issue by final order No. 126 – 129/2010
– CX (DB) dated 02.02.2010 Tribunal can say that there is pending of dispute
since entertaining the appeal against above rejection order shall amount to
review of the appeal decision of past. It is settled law that after Tribunal passes
order it becomes functus oficio and it does not have power to review its order in
absence of statutory mandate in that regard. Therefore entertaining the present
appeal shall result in review in disguise of the appeal decision made in the
appeal already disposed as stated aforesaid. Pendency of the dispute is not
possible to be appreciated in absence of pendency of remedy before higher court
against final order dated 02.02.2010 passed by Tribunal. The appellant appears
to have misconceived that its dispute is pending when it has not approached the
higher Court against the final order of the Tribunal. There is no warning
circumstance to entertain the present appeal itself, for which both stay
applications and appeals are dismissed.

(Dictated and pronounced in open court)

2013 (4) ECS () (Tri – Del)

IN THE CUSTOMS, EXCISE & SERVICE TAX
APPELLATE TRIBUNAL
West Block No. 2, R.K. Puram, New Delhi - 110 066.
Principal Bench, New Delhi
COURT NO. II
DATE OF HEARING : 22/05/2013
DATE OF DECISION : 14/10/2013.
M/s M.R. Tobacco (P) Ltd. & Others
Versus
CCE, New Delhi
Excise Appeal No. 3958-3961, 4016-4017 of 2004
[Arising out of the Order-in-Original No. 21-23/2004 dated 30/04/2004 passed by The
Commissioner of Central Excise, Delhi – I.]
Appearance
Shri J.P. Kaushik, Advocate (for Appeal No. E/3958-3961/2004) and Shri Bipin Garg,
Advocate (for Appeal No. E/4016- 4017/2004)
for the appellants.
Shri I. Baig, Authorized Representative (DR)

-

for the Respondent.

CORAM :
Hon'ble Shri D.N. Panda, Judicial Member
Hon`ble Shri Rakesh Kumar, Technical Member
FINAL ORDER NO. 57993 – 57998/2013 DATED 14.10.2013
“For manufacture of Gutkha packed in retail plastic pouches, the printed
plastic laminate is also a principal raw material and on the basis of the
evidence of huge quantity of unaccounted receipt of such plastic laminate
by MRS/MPT, added to preponderance of probability, presumption can also
be made under Section 114 of the "Indian Evidence Act this
unaccounted
plastic laminate has been used for unaccounted

manufacture of Gutkha cleared by them clandestinely without payment of
duty and the burden of proving that there was no unaccounted
manufacture and clearance of Gutkha would be on the appellant -MRS/MRT” [Para 10.1]

Per. Rakesh Kumar, Mr. : BACKGROUND OF THE CASE AN0 INVESTIGATION RESULT.
1.1

M/s M.R. Tobacco (P) Ltd., B-11, Gali No.7, Samaypur Badli, Delhi (hereinafter
referred to as MRT) are manufacturers of Gutkha of various brands namely Pan
King, Soni, Mugal etc. which attracted Central Excise duty. Shri Chander Kumar
Gupta is the Director of MRT. MRT had been established in March/April 1998.
Prior to this, the factory and the brand were owned by M/s M.R. Sales, Delhi
(hereinafter referred to as MRS) with Shri Chander Kumar Gupta as a Partner.
Other partners of MRS were Shri Anil Kumar, Shri Sudhanshu Gupta, Shri Sushil
Kumar, Shri Amit Gupta and Shri Anuj Gupta.

1.1.1. Shri Ram Prasad Kedar Nath Halwai, Prop. M/s Ram Prasad Sushil Kumar,
Ahmedabad, a dealer dealing in Pan King Gutkha is alleged to have been
receiving non - duty paid consignments of Gutkha cleared by MRT/MRS.
1.1.2. M/s Pawan Carriers is a transport company which is alleged to have transported
the consignments or Gutkha cleared by MRT/MRS without payment of duty to
M/s Ram Prasad Sushil Kumar, Ahmedabad. Shri Tripawan Kumar Ram Prasad
Sandhir and Shri Krishan Gopal, Ram Prasad Sandhir are the partners of M/s
Pawan Carriers.
1.2

For manufacture of Gutkha, which is Pan Masala containing Tobacco, in
addition to Supari, Katha, Tobacco, Menthol etc. another important raw
material required is printed laminated plastic rolls (plastic laminate) with
manufacturer's name, product name, brand name, MRP etc. printed on them,
which are used for making retail pouches of the Gutkha in automatic
packing machines. The plastic laminate was being received by MRT/MRS from
the units of M/s Flex Industries Ltd. (M/s FIL) at Malanpur and Noida.

1.2.1 M/s Gupta Trading Company, Gwalior with Shri Arvind Kumar Gupta as its
Prop. is a dealer of the plastic laminate manufactured by FIL who was
receiving the plastic laminates meant for various Gutkha manufacturers

manufactured by FIL and, in turn, were supplying the same to the respective
manufacturers.

1.2.2 On 29/9/94, a consignment of 419 packages of printed plastic laminate was
dispatched by M/s Gupta Trading Company, Gwalior to M/s Arora & Co., J-7,
Malkha Ganj, Delhi under his invoice No. 49/94-95 dated 29/9/94, which
described goods as "printed plastic packaging material - GTC 010". The goods
were being transported in truck MP-07-1790 of M/s Navin Roadlines. In fact
the driver's copy of the consignment note No. 385 dated 29/9/94 accompanying
the goods mentioned -- "door delivery at Pan King", while the consignee was M/s
Arora & Co., Delhi. Not only this, even the copy of the invoice No. 49/94-95 dated
29/9/94 accompanying the goods had remarks -- "door delivery Samaypur, Badli,
Delhi" even though the consignee was mentioned as "Arora & Co., J-7,
Malkaganj, Delhi". This consignment, however, was detained by the Sales Tax
officers of U.P. at Sainya Check Post, Agra. The matter went up to the Hon'ble
Allahabad High Court which ordered the release of the goods to M/s Gupta
Trading Company.

1.2.3 Sometime in November 1997, an intelligence was received by the Central
Excise officers that above consignment, though consigned M/s Arora &
Company, Delhi, was, after its release from U.P. Sales Tax Authorities, was
actually delivered to MRS/MRT. On inquiry in this regard it was learnt that M/s
Arora & Company, Delhi was a non-existent entity and the goods released from
Sales Tax authorities of U.P. had been transported to the factory premises to
MRT/MRT at Samaypur, Badli, Delhi by truck, No. HRP-5627 of M/s Saini
Roadlines.

1.2.4 Inquiry was conducted with Shri Subhash Chand, owner of the truck No, HRP5627 who in his statement dated 19/11/97, admitting that his truck was attached
to M/s Saini Roadlines, stated that the consignment of 419 packages of plastic
laminated material consigned to M/s Arora & Company, Delhi had been delivered
at the factory of MRT/MRT at Samaypur, Badli, Delhi.

1.2.5 Shri Kamal Singh, Manager of M/s Saini Roadlines, Agra in his statement dated
22/11/97 also confirmed this fact. From this it appeared that M/s Gupta Trading
Company, Gwalior were supplying unaccounted printed plastic laminate
to MRS/MRT, Samaypur, Badli, Delhi by sending the same in the name of a
fictitious entity - M/s Arora & Co., Delhi. It is in this background that on 17/11/98,

the factory, residential and other premises of MRS/MRT were searched in
course of which a number of incriminating documents were recovered.

1.3

Inquiry was, thereafter, made with -

(a)

Shri

Arvind Gupta, Prop. M/s Gupta Trading Company, Gwalior ;

(b)

Shri Anil Sharma, Executive Manager - M/s FIL, Malanpur ;

(c)

Shri Barun Verma, DGM, M/s FIL, Noida ;

(d)

Shri Mahesh Haryana, Accountant, MRS/MRT;

(e)

Shri Chander Kumar Gupta, Director, MRS/MRT;

(f)

Shri Madan Lal, Manager, M/s Pawan Carriers, Delhi, a transporter ;

(g)

Shri Tripawan Kumar Ram Prasad Sandhir, Partner, M/s Pawan Carrier ;

(h)

Shri Ram Prasad Kedar Nath Halwai, Prop. M/s Ram Prasad Sushil
Kumar, Ahmedabad ;

(i)

Shri A.P. Singh, GM (Marketing), M/s FIL and Shri Yogeshwar Singh,
Executive Manager (Sales), M/s FIL;

(j )

Shri Shanti Prasad Sharma of M/s Pandit Transport Company, 7210,
Aram Nagar, Delhi ; and

(k)

Shri Anil Lamba, Partner, M/s Lamba Road Transport Ltd.;

in course of which their detailed statements were recorded.

1.4

M/s Pawan Carriers, the transporters, besides an office at Delhi, also have an
office and godown in Ahmedabad at 7, Jalaram estate, Sanand Highway,
Sarkhej. On 22/11/98, the premises of M/s Pawan Carriers at the abovementioned address at Ahmedabad were searched and at that time three
trucks bearing registration No. HR-29/C 0139, GJ-IT/ T 7303 and DL- 1G/A 1436
were found parked outside the said premises. All the three trucks were loaded
with a total of 182 bags which were found to be containing 52,05,200 retail

pouches of „Pan King' brand Gutka collectively valued at Rs. 26,02,600 (MRP).
The duty involved on these goods was Rs. 5,20,520/-. These consignments
were covered under the invoices issued by M/s Malhotra Trading Co., DDA
Market, Kirti Nagar, New Delhi which on inquiry was found to be non-traceable.
These consignments of Gutkha, therefore, appeared to have been cleared
without payment of duty and hence the same were placed under seizure.

1.4.1 Inquiry with Shri Tripawan Kumar Ram Prasad Sandhir, Partner of M/s
Pawan Carrier, revealed that the goods brought to Ahmedabad Under the invoice
of M/s Malhotra Trading Co., Delhi in the above-mentioned three trucks were
to be delivered to M/s Ram Prasad Sushil Kumar whose Prop. is Shri Ram
Prasad Kedar Nath Halwai and that on earlier occasions also, they had carried
the goods cleared by MRT/MRS, Samaypur, Badli to M/s Ram Prasad Sushil
Kumar, Ahmedabad under the invoices issued by M/s Malhotra Trading Co.,
Delhi and had delivered the consignments to Shri Ram Prasad Kedarnath
Haiwai. Shri Tripawan Kumar Ram Prasad Sandhir in his statements dated
18/11/98, 19/11/98, 22/11/98 and 25/11/98 has clearly stated that they used to
load the goods, received from the factory of MRS/MRT at Samaypur, Badli, that
the goods used to be received not under the bills of MRS/MRT but under the bills
issued by different parties mostly M/s Malhotra Trading Co., Delhi, that the
consignments of Pan King Gutkha being transported by them were being
received directly from the factory of MRS/MRT, Samaypur, Badli, that on
arrival of the goods at Ahmedabad, they used to call Shri Ram Prasad Kedar
Nath Halwai, a dealer of MRS/MRT having phone number 2114417 and that
the goods used to be delivered to him. In these statements, he also stated that
in respect of transportation of the Gutkha consignment of MRS/MRT, they were
not writing the address of the party either in their register or in their GRs, and that
they are not having delivery register for the period prior to 1998-1999, as they
have destroyed the same alongwith the GRs.
1.4.2 Shri Madan Lal, Manager, M/s Pawan Carrier at New Delhi in his statement
dated 17/11/98
and 27/11/98, corroborating the statements of Shri
Tripawan Kumar stated that consignments of Pan King brand Gutkha used to be
brought from the factory of MRS/MRT by a driver Shri Than Singh and that in the
GRs issued, instead of actual description, the codes -- 104, or 072 or 123 used
to be written.

1.4.3 Shri Mahesh Haryana, Accountant, MRS/MRT in his statements dated 17/11/98
and 18/11/99 also confirmed sending of consignments of Gutkha to the office of
M/s Pawan Carriers, New Delhi through Shri Than Singh in his tempo. He also
stated that MRS/MRT mostly make Gutkha pouches of MRP of 50 paise, that

they work in one eight hour shift and that one kg. of laminate can produce 2700
pouches of MRP 50 paise and 2200 pouches of MRP of Rs. 1/-.

1.4.4 In course of inquiry with Shri Ram Prasad Kedar Nath Halwai, he in his statement
dated 17/11/98 while admitting that he was trading in the Gutkha/Tobacco for the
last 10 years and that he was buying Pan King brand Gutkha for the last 5 years,
stated that he has seen the statements dated 18/11/1998, 19/11/98 and
22/11/98 of Shri Tripawan Kumar Ram Prasad Sandhir and he agrees with the
contents of the same. He also stated that in respect of the consignments of Pan
King Gutkha received from MRS/MRT, there were no excise invoices and the
payments for the same had been made in cash.
1.5.

From the Delhi office of M/s Pawan Carriers, a number of GRs with M/s Malhotra
Trading Co. as consignor for transportation of consignments to 'self' in
Ahmedabad and with codes '072', or '104', or '123' written on them were
recovered which appeared to be for consignments of Gutkha booked by
MRS/MRT. On scrutiny of these GRs recovered from the office of the Pawan
Carriers, Delhi, it appeared that during the period from 26/6/98 to 16/11/98 were
3014 boras containing 12056 bags of Pan King Gutkha weighing 1,16,455
kgs. had been transported by them from Delhi to Ahmedabad which appeared
to have been delivered to M/s Ram Prasad Sushil Kumar, and these clearances
appeared have been made by MRS/MRT without payment of duty and the
duty involved on these clearances was Rs.79,56,960/-.

1.6

Statements of Shri Arvind Gupta, Prop. of M/s Gupta Trading Co. (GTC),
Gwalior were recorded on 23/2/98, 02/03/98, 17/11/98, 24/03/99 and 26/03/99,
wherein he stated that earlier he was working as Accountant with M/s FIL, that
subsequently he set up a trading firm M/s Gupta Trading Co. at Gwalior, that he
was purchasing plastic lamination for manufacture of retail pouches of Pan
Masala and Gutkha for various manufacturers including MRS/MRT, that
different code numbers had been allotted to the printed plastic lamination
meant for different manufacturers, that the code number GTC 010 and GTC 020
were for the plastic lamination meant for MRS/MRT and in respect of
consignments of plastic lamination sold to MRS/MRT, it is these code numbers
which were being mentioned in the invoices that the consignments of plastic
lamination meant for delivery to MRS/MRT, Samaypur, Badli, Delhi were being
sent in the name of M/s Arora & Co., Delhi, but the goods were actually
being delivered at the factory premises of MRS/MRT, that the goods were being
sent through various transport companies -- M/s Saini Roadlines, M/s Navin
Roadlines, M/s Lamba Roadlines and M/s Pandit Transport Co., that the bills in
the name of M/s Arora & Co., were being raised on the instructions of Shri

Chander Kumar Gupta of MRS/MRT, and that though the invoices had been
issued in the name of the firm M/s Arora & Co., the printed laminated rolls had
been received by MRS/MRT, Samaypur, Badli, Delhi only, as buyer's
representative used to come to his premises and it was his responsibility to take
the material to the destination.
1.6.1 The scrutiny of the records of M/s GTC revealed that during period from 31/8/94
to 07/9/95, they had 49596.4 kgs. of plastic laminate for Pan King brand Gutkha
had been supplied to MRS/MRT, and these receipts of plastic lamination had not
been accounted for by MRS/MRT in their books of accounts. The total Central
Excise duty involved on the retail Gutkha pouches manufactured by using
49,596.4 kg. of plastic lamination was Rs. 1,73,58,810/-.

1.7

Inquiry with M/s FIL, Noida revealed that substantial quantity Of plastic
lamination rolls for manufacture of Pan King brand Gutkha retail pouches were
also being procured by MRS/MRT from M/s FIL, Noida also. These supplies
from M/s FIL, Noida were in the name of M/s Chandra Packers, Delhi, M/s
Karan Packers, Delhi and M/s Vikram Packers, Delhi which on inquiry were
found to be fictitious.

1.7.1 Shri Chander Kumar Gupta, in his statement dated 17/11/98 stated
that
the
plastic laminations received from M/s FIL, Noida under the bills in the names of
M/s Karan Packers, M/s Vikram Packers and M/s Chandra Packers had been
received in his factory at Samaypur, Badli and the same were used in the
manufacture of Pan King brand Gutkha and that Shri Sonik Sharma his
accountant had signed the challan No. 1853 dated 30/12/96 in respect of printed
plastic laminate sent by FIL in the name of M/s Karan Packers and which had
been received in his factory at Samaypur, Badli, Delhi. In his further statement
dated 21/04/99 he confirmed the correctness of his statement dated 17/11/98. He
also confirmed that the plastic laminate received by MRS/MRT in the name of
M/s Karan Packers and M/s Vikram Packers, M/s Chandra Packers were not
entered in their records and were used in the manufacture of Gutkha cleared
without payment of duty.
1.7.2 On scrutiny of the records pertaining to M/s FIL, Noida, resumed under
Panchnama dated 30th April 1996 it appeared that M/s FIL, Noida, during
1996 and 1997 had supplied a total quantity of 70,382 kg. of plastic lamination
for Pan King brand Gutkha to MRS/MRT by raising the bills in the name of nonexisting firms M/s Chandra Packers, M/s Karan Packers and M/s Vikram
Packers. The scrutiny of the copies of some of the invoices/challans revealed
that the same were bearing the signatures of employees of MRS/MRT as

the recipient. The total duty involved on the Gutkha pouches manufactured
out of 70,382.3 kg. of plastic lamination was Rs. 2,46,33,700/-.
1.8

As mentioned above, in September 1994, a consignment of 419 bags of printed
lamination rolls for Pan King Gutkha, totally weighing 10,660kgs. and dispatched
by M/s GTC, Gwalior to M/s Arora & Co., Delhi had been intercepted by the
Sales Tax authorities of U.P. at Sainya Check Post at Agra and thereafter when
the goods were released in terms of the orders of the Hon'ble Allahabad High
Court to M/s GTC, the same had been delivered to MRS/MRT, Samaypur, Badli,
but the receipt of this quantity of plastic lamination was not accounted for by
MRS/MRT in their books of accounts and it appeared that this quantity of plastic
lamination had been used in the manufacture of Pan King brand Gutkha pouches
valued at Rs. 74,62,000/-, the duty involved on which would be Rs. 37,31,1000/-.

1.9

In view of the above investigation, three show cause notices dated 04/01/2000,
31/01/2000 and 14/05/99 were issued to MRS/MRT and other noticees. The
show cause notice dated 14/05/99 was for recovery of duty of Rs. 5,20,520/involved on the Pan King brand Gutkha pouches valued at Rs. 26,02,600/seized from the premises of M/s Pawan Carriers at Ahmedabad alongwith
interest and also for imposition of penalty under Section 11AC on MRS/MRT, as
these goods appeared to have been cleared without payment of duty in a
clandestine, manner.

1.9.1 The show cause notice also sought confiscation of the seized goods and the
trucks from which the goods had been seized and beside this also, sought
imposition of penalty under Section 209A of Central Excise Rules, 1994 on Shri
Chander Kumar Gupta, Director MRS/MRT, M/s Pawan Carriers, Delhi, Shri
Tripawan Kumar Ram Prasad Sandhir and Shri Krishan Gopal, Ram Prasad
Sandhir, Partners of M/s Pawan Carrier.
1.10

Show cause notice dated 4/1/2000 sought recovery of allegedly short paid
duty amounting to Rs. 4,57,23,510/- (Rs. 2,46,33,700 + Rs. 1,73,58,810 +
Rs. 37,31.,000/-) in respect: of consignments of Gutkha alleged to have been
cleared without payment of duty during December 1994, during
1996, 1997
and from 31/8/94 to 07/9/95 alongwith interest under Section 11A8 and also for
imposition of penalty on MRS/MRT under Section
11AC. This show cause
notice also sought imposition of penalty on MRS/MRT under Rule 52 A, 173 Q
and 226 of Central Excise Rules 1994 and Shri Chander Komar Gupta,
Director MRS/MRT under Rule 209A of Central Excise Rules.

1.11

The third show cause notice dated 30/1/ 2000 sought recovery of Central
Excise duty amounting to Rs. 79,17,360/- in respect of the consignments of
Gutkha cleared by MRS/MRT without payment of duty to M/s Ram Prasad Sushil
Kumar, Ahmedabad during the period from 26/06/98 to 16/11/98 alongwith
interest on it under Section 11AB and also for imposition of penalty on them
under Section 11AC. This show cause notice also sought imposition of
penalty on MRS/MRT under Rule 52A, 173Q and 226 of Central Excise Rules,
1994 and on Shri Chander Kumar Gupta, Director MRS/MRT, Shri Tripawan
Kumar Ram Prasad Sandhir, Partner of M/s Pawan Carriers, Delhi; M/s
Pawan Carriers, Delhi and Shri Ram Prasad Kedar Nath Halwai, Prop. M/s
Ram Prasad Sushil Kumar, Ahmedabad under Rule 209A of Central Excise
Rules, 1994.

1.12

The above three show cause notices were adjudicated by the Commissioner of
Central Excise, Delhi – I vide order – in – original No. 21 – 23/204 dated 30th
April 2004 by which the above-mentioned three duty demands of Rs. 5,20,520/-,
Rs. 4,57,23,510/- and Rs.79,17,360./- were confirmed against MRS/MRT
alongwith interest under section 11AB and beside this, penalty under Section
11 AC of equal amount were imposed on them. The seized goods valued at Rs.
26,02,600/- seized from the office of M/s Pawan Carriers, Ahmedabad were also
ordered to be confiscated, but since the goods had been auctioned, the sale
proceeds of Rs. 9,02,720/ were ordered to be appropriated. The three seized
trucks No. HR-29/C 0139, GJ-IT/ T 7303 and DL-1G/A 1436 were also ordered
to be confiscated with option to be redeemed on payment of redemption fine of
Rs. 50,000/- each. Beside this, penalty of the following amounts was imposed on
Shri Chander Kumar Gupta, Director of MRS/MRT, M/s Pawan Carriers, Shri
Ram Prasad Kedar Nath Halwai, Prop. M/s Ram Prasad Sushil Kumar,
Ahmedabad, Shri Tripawan Kumar Ram Prasad Sandhir and Shri Krishan
Gopal, Ram Prasad Sandhir, Partners of M/s Pawan Carriers.

(1)

Shri Chander Kumar Gupta,
Delhi Rs. 50,00,000/;

Director MRS/MRT, Samaypur, Badli,

(2)

M/s Pawan Carriers, Khanna Market, Delhi Rs.1,00,000/-;

(3)

Shri Ram Prasad Kedar Nath Halwai, Prop. M/s Ram Prasad Sushil
Kumar Rs. 50,000/-;

(4)

Shri Tripawan Kumar Ram Prasad Sandhir and Shri Krishan Gopal, Ram
Prasad Sandhir Rs, 5,000/- each.

1.13

Against the above order of Commissioner, these six appeals have been filed.

2.

Heard both the sides.

ARGUMENTS ON BEHALF OF APPELLANTS.
3.

Shri Bipin Garg, Advocate, representing M/s M.R. Tobacco (P) Ltd. and Shri
Chander Kumar Gupta; Director and Shri J.P. Kaushik, Advocate, the learned
Counsel representing M/s Pawan Carriers, Shri Krishan Gopal Ram Prasad
Sandhir, Shri Tripawan Kumar Ram Prasad Sandhir, Partners and Shri Ram
Prasad Kedar Nath Halwai made the following submissions.

3.1

The submissions made by Shri Bipin Gang, Advocate, the learned Counsel for
the appellants MRS/MRT and Shri Chandler Kumar Gupta :(1.)

Though the Commissioner made a finding that all the documents were
supplied to the appellant under acknowledgement receipts dated
05/06/2000, the un-relied upon document were not supplied at all and
certain relied upon documents were also not supplied. Moreover the
order was passed by the Commissioner without waiting for the appellants'
final reply to the show cause notice resulting in, denial of natural justice
to the appellant ;

(2)

Cross examination of
some
persons whose statements have
been and are relied upon by the department, although was sought,
that was not allowed, which is contrary to the judgment of Hon'ble Kerala
High Court in the case of Karan Vir Mehta vs. CC, Cochin reported in
1998 (97) E.L.T. 42 (Ker.), the judgment of Hon‟ble Andhra Pradesh High
Court in the case of Sunder Ispat Ltd. vs. CCE, Hyderabad reported in
2002 (141) E.L.T. 24 (A.P.) and also the judgment of Hon‟ble Allahabad
High Court in the case of CCE, Meerut – I vs. Parmarth Iron Pvt. Ltd.
reported in 2010 (260) E.L.T. 514 (All.).

(3)

The duty demand of Rs. 37,31.,000/- against MRS/MRT based on
the alleged receipt of 419 bags of plastic laminate sent by M/s Gupta
Trading Co., Gwalior to M/s Arora & Co., Delhi which had been seized by
the Sales Tax authorities at Sainya check post. The Commissioner failed
to consider release of the consignment of plastic laminate to M/s Gupta
Trading Co. but not to the appellant in terms of the directions of Hon'ble
Allahabad High Court. The appellant MRS/MRT had neither approached
Hon‟ble Allahabad High
Court
nor
had
ever
received
this
consignment. No affidavit claiming the ownership of the detained 419
bags of printed plastic laminate had been filed by Shri Chander Kumar of

MRS/MRT before the U.P. Trade Tax Tribunal. Therefore, the duty
demand based on the alleged receipt of this consignment of plastic
laminate by the appellant is without any basis.
(4)

The duty demand of Rs.1,73,58,810/- is based on the records recovered
from the residence of Shri Arvind Gupta, Prop. of M/s Gupta Trading Co.,
showing supply of 49,595.40 kg. of plastic laminate of code number GTC
010 or GTC 020 during period from 21/8/94 to 07/9/95 to M/s Arora & Co.,
Delhi. Neither the code No. GTC 010 and GTC 020 pertains to plastic
laminate manufactured by M/s Flex Industries Ltd. for packing of Pan
King brand Gutkha manufactured by MRS/MRT nor there is any
evidence to prove that the consignments of plastic laminate meant for M/s
Arora & Co., Delhi had actually been received by the appellant.
Commissioner made his findings on these points on assumptions and
presumptions. Moreover, the Department's allegation that the code No.
GTC 010 and GTC
020 pertain to printed plastic laminate
meant for packing of Pan King brand Gutkha and the consignments of
plastic laminate sent by M/s Gupta Trading Co., Gwalior to M/s Arora &
Co., Delhi had actually been received by the appellant, are based on the
statements of certain, persons. The appellant had sought cross
examination of those persons, but that was not allowed. Therefore,
the statements of the persons on which these allegations are based
cannot be taken in evidence.

(5)

The duty demand of Rs. 2,46,33,700/- against the appellant is based on
alleged receipt of 70,382.3 kg. of printed plastic laminate sent by M/s FIL,
Noida to M/s Karan Packers, M/s Vikram Packers and M/s Chandra
Packers and it is the department's allegation that all the consignment of
plastic laminate sent by M/s Flex Industries Ltd., Noida in the name of
these three firms had actually been received by the appellant company. In
this regard, the main evidence relied upon by the Department is the
statement of Shri Chander Kumar Gupta, Director of the appellant
company. But this statement had been retracted by Shri Chander Kumar
as the same had been obtained by threat and coercion. The
Commissioner in the impugned order has failed to consider the retraction
made by Shri Chander Kumar in respect of his statement dated 17/11/98
which had been made at the earliest available opportunity on 18/11/98.

(6)

The duty demand of Rs. 79,56,960/- is based on the lorry receipts seized
from the premises of M/s Pawan Carriers, New Delhi, but there is no
evidence to prove that under those lorry receipts, the consignments of Pan
King brand Gutkha booked by MRS/MRT had been transported from Delhi
to Ahmedabad. In this regard, the statement of Shri Tripawan Kumar
Ram Prasad Sadhir is wholly incorrect and arbitrary, in as much as

while Shri Sandhir has stated in his statement, that the LRs were prepared
in the name of „self' and the same were destroyed after delivery of the
goods, but if this is so, it is not understood as to how the torn off/destroyed
LRs were found by the Departmental officers from M/s Pawan Carrier's
premises at New Delhi. This statement of Shri Tripawan Kumar Sandhir is,
therefore, false. In fact, on this point only, the appellant had sought cross
examination of Shri Tripawan Kumar Ram Prasad Sandhir which was
not allowed by the Commissioner. Moreover, another evidence in this
regard relied upon by the Department is the statement of Shri Ram Prasad
Kedar Nath Halwai. But he has also retracted his statements dated
17/11/98 and 24/11/98 stating that these statements were not his
voluntary statements.

3.2

(7)

The duty of Rs. 5,20,520/- has been demanded on the goods valued at
Rs. 26,02,600/- seized from the transport godown of M/s Pawan
Carriers, Ahmedabad. This consignment had
been booked for
transport by M/s Malhotra Trading Corporation, Delhi which is of non
– existent firm and the Department could not trace its address. There
is no evidence that these goods booked by M/s Malhotra Trading
Corporation had been cleared by the appellant company without payment
of duty. Therefore, neither these goods are liable for confiscation nor the
duty demand of Rs. 5,20,520/- on this basis is sustainable.

(8)

Merely on the basis of alleged receipt of printed plastic laminate, huge
duty demands cannot be made against MRS/MRT when there is
absolutely no evidence of procurement of other raw materials like Supari,
Tobacco, Katha, Menthol etc. for manufacture of Gutkha.

The submissions made by Shri J.P. Kaushik, Advocate, on behalf of M/s
Pawan Carriers, Shri Tripawan Kumar Ram Prasad Sandhir, Shri Krishan
Gopal Ram Prasad Sandhir and Shri Ram Prasad Kedar Nath Halwai, Prop. M/s
Ram Prasad Suhil Kumar, Amedabad :(1)

The Department's allegation that all the lorry receipts/ GRs showing
booking of consignments of M/s Malhotra Trading Co., Delhi to self in
Ahmedabad had actually been booked by the appellant company, is
without any basis. This allegation is based on the statements dated
17/11/98 and 27/11/98 of Shri Madan Lal, Manager, M/s Pawan Carriers,
New Delhi and statements dated 17/11/98 and 18/1/99 of Shri Mahesh
Haryana of MRS/MRT wherein they have stated that one Than Singh,
owner of Tata 407 vehicle No. 0366 used to transport the consignments of
Gutkha cleared by MRS/MRT to transport office of Pawan Carriers for
booking in the name of M/s Malhotra Trading Co., Delhi. But Shri Than
Singh has not been examined.

(2)

M/s Pawan Carriers had booked the consignments brought by M/s
Malhotra Trading Co., Delhi and even if those consignments contained
Pan King brand Gutkha cleared clandestinely by the appellant company,
there is no evidence on record to prove that M/s Pawan Carriers or its
partners had knowledge about the same. In view of this, no penalty can be
imposed on M/s Pawan Carriers and its partners.

(3)

182 bags of Gutkha seized at the premises of M/s Pawan Carriers,
Ahmedabad had been booked, by M/s Malhotra Trading Co. under
their proper invoices. There is no evidence to prove that M/s Malhotra
Trading, Co. is a non-existent entity. Otherwise also, transporter is not
required to verify the existence or non -existence of the consigner.
Therefore, imposition of penalty on Pawan Carriers and their partners
under Rule 209 A is totally incorrect. Moreover, in view of judgment of the
Tribunal in the case of Steel Tubes of India Ltd. vs. CCE, Indore reported
in 2007 (83) R.L T. 378 (CESTAT LB), penalty under Rule 209 of Central
Excise Rules, 1944/Rule 26 of the Central Excise Rules, 2001. is not
imposable on a partnership firm as this Rule is not applicable to
partnership firm.

(4)

No penalty is imposable on Shri Ram Prasad Kedar Nath Halwai as with
regard to allegation regarding receipt of 500 packs of Pan King brand
Gutkha during period from June 1998 to November 1998, as there is no
finding that the goods are liable for confiscation.

ARGUMENT ON BEHALF OF REVENUE
4.

Shri I Baig, the learned DR, on behalf of Revenue defended the impugned order
reiterating the findings of Commissioner (Appeals) and emphasized on the
following grounds : -

4.1

The duty demand of Rs. 2,46,33,700/- against MRS/MRT is based on the records
of M/s Flex Industries Ltd., Noida which snowed that during 1996 and 1997
70,382.3 kgs. of printed plastic laminate for making of Gutkha pouches had been
supplied to M/s Vikram Packers, M/s Chandra Packers and M/s Karan
Packers, Delhi. M/s Vikram Packers, M/s Chandra Packers and M/s Karan
Packers were found to be fictitious and non-existent entities. Shri Chander
Kumar Gupta, Director of MRS/MRT, in his statement dated 17/11/98
stated
that during 1996 and 1997, they were procuring plastic laminates for
making Gutkha pouches of Pan King brand from M/s Flex Industries Ltd., that the
goods were sent by M/ s Flex Industries Ltd. in the name of M/s Vikram,

Packers, M/S Chandra Packers and M/s Karan Packers, so that he did not have
to enter those purchases in his books of accounts, and that though the challans
were in the name of M/s Vikram Packers, M/s Chandra Packers and M/s Karan
Packers, those goods have been received by MRS/MRT and payment of
those goods have been made in cash. Not only this, Shri Chander Kumar in his
further statement dated 21/4/99 once again confirmed the correctness of his
statement dated 17/11/98 in which he had stated that he had received plastic
laminates from M/s Flex Industries Ltd. in the name of three firms namely M/s
Vikram Packers, M/s Chandra Packers and M/s Karan Packers and he once
again confirmed that the material received in the name of these companies were
used in the manufacture of Pan King brand Gutkha, which had been cleared
without payment of duty. On this point when Shri A.P. Singh, GM (Marketing),
M/s Flex Industries Ltd. was asked, he in his statement dated 29/3/99 had
also stated that as per the system of their company, the printed packing material
goes only to the brand owner and that before accepting orders for branded
laminates, they ensure that the person placing the order is the brand name
owner or his representative. The statement of Shri A.P. Singh thus, corroborates
the statement Chander Kumar Gupta. The retraction of his statement Chander
Kumar Gupta, therefore, has no meaning.
4.2

As regards, the duty demand of Rs.1,73,58,810/-, the same is based on the
records of M/s Gupta Trading Co., Gwalior which show that during the period
from 31/08/94 to 07/09/95, 49, 596.4 kg. of printed plastic laminate described in
code as GTC 010 and GTC 020 had been supplied to M/s Arora & Co., Delhi.
Shri Arvind Kumar Gupta, Prop. M/s GTC in his statements dated 23/2/98,
02/03/98, 17/11/98 and 24/03/99 has stated that code No. GTC 010 and GTC
020 are for the printed laminate meant for Pan King brand Gutkha, that it is only
on the instructions of Shri Chander Kumar Gupta of MRS/MRT that they had
raised the bills in respect of supply of printed laminate for Pan King brand Gutkha
in the name of M/s Arora & Co., Delhi and, as such, he was not aware as to
whether this company is existing or not, that in respect of supplies of printed
laminate made in the name of M/s Arora & Co., the payment had been received
in cash from MRS/MRT, that the printed laminate was being received by him
from M/s Flex Industries Ltd., Malanpur and that on receiving the cash payment
from MRS/MRT, he was making the payment to M/s Flex Industries Ltd. also in
cash. This statement of Shri Arvind Kumar Gupta, coupled with the fact that M/s
Arora & Co. is a fictitious company, clearly shows that all the supplies of printed
laminate in the name of M/s Arora & Co., Delhi had actually been received by
MRS/MRT, which had been used them in unaccounted manufacture of Gutkha
which had been cleared clandestinely without payment of duty.

4.3

Besides the above, there is one more evidence which also shows that the goods
consigned to M/s, Arora & Co., Delhi had actually been, received in the factory of

MRS/MRT at Samaypur, Badli, Delhi. Sometime in 1994, a consignment of 419
packages of printed plastic laminate with description of goods as "GTC 010" and
consigned to M/s Arora & Co., Delhi, was intercepted by the Sales Tax
authorities at Sainya Check Post, Agra. The consignment on examination was
found to be containing printed plastic laminate for packing of Pan King brand
Gutkha This consignment though consigned to M/s Arora & Co., Delhi was
claimed by Shri Chander Kumar Gupta of MRS/MRT and was actually delivered
to the factory of MRS/MRT at Samaypur, Badli, Delhi. In this regard, the
statement was recorded of Shri Subhash Chand, owner of the truck of HRP 5627
who in his statement dated 19/11/97 stated that his truck was attached to M/s
Saini Roadlines, Agra and that the 419 packages consigned to M/s Arora & Co.,
Delhi after their release from the Sales Tax authorities, were delivered at
the factory premises of MRS/MRT at Samaypur, Badli. In this regard, Shri
Kamal Singh, Manager of M/s Saini Roadlines, Agra also in his statement dated
22/11/97 stated that these goods, though consigned to M/s Arora and Co, had
been delivered at the factory premises of MRS/MRT at Samaypur, Badli. It
was also found that Chander Kumar Gupta, Director MRS/MRT had filed an
affidavit before U.P. Trade Tax Tribunal claiming that order for the
detained consignment of printed plastic packing material with 'Pan King' trade
mark printed on it, was placed by him through Shri Suresh Kumar owner of M/s
Arora & Co. and this fact was confirmed by Shri Rajender Narain Kapur,
Notary in his statement dated 18/11/98. Not only had this, in the judgment
dated 09/12/94 of Hon'ble Allahabad High Court, Hon'ble Court has observed
that the Tribunal found that MR Sales Corporation, Delhi and Arora & Co., Delhi
an inter-connected firms. All these evidences clearly show that all the
consignments of printed plastic laminate consigned to M/s Arora Co., Delhi
had actually been ordered by MRS/MRT, and had been received in the factory of
MRS/MRT at Samaypur, Badli and used in the unaccounted manufacture of
Gutkha which had been cleared clandestinely without payment of duty. Thus,
the duty demand of Rs. 1,73,58,810/- is on sound footing. Not only this, the duty
demand of Rs. 37,31,000/- based on the use of 419 packages of plastic laminate
which had initially been seized by the Sales Tax authorities and subsequently
had been delivered to the factory of MRS/MRT is also on sound footing.

4.4

As regards, the duty demand of Rs. 5,20,520/- on 182 bags of Pan King brand
Gutkha seized from three trucks No. HR-29/C 0139, GJ-IT/ T 7303 and DL-1G/A
1436, parked outside the premises of M/s Pawan Carriers at Sarkhej,
Ahmedabad on 22/11/98 and the duty demand of Rs. 79,56,960/- on 1,16,455
kg. of Pan King brand Gutkha alleged to have been clandestinely
cleared by MRS/MRT and dispatched to M/s Ram Prasad Sushil Kumar,
Ahmedabad, the 2nd demand of Rs. 79,59,960/- has been raised on the basis of
the documents in form of GRs recovered from the office premises of M/s Pawan

Carriers at 16, Khanna Market, Delhi and also the statements dated 18/11/98,
19/11/98, 22/11/98 ands 25/11/98 of Shri Tripawan Kumar Ram Prasad
Sandhir, Partner M/s Pawan Carriers, statement dated 17/11/98 of Shri Ram
Prasad Kedar Nath Halwai, Prop. M/s Ram Prasad Sushil Kumar, Ahmedabad,
statement dated 21/4/99 and 24/9/94 of Shri Chander Kumar Gupta of MRS/MRT
and also the statement dated 17/11/98 and 27/11/98 of Shri Madan Lal, Manager
of M/s Pawan Carriers. Shri Madan Lal, Manager of M/s Pawan Carriers in his
statements dated 17/11/98
and 27/11/98
has
stated
that
his
transport company was transporting for some time the Pan King brand Gutkha
manufactured by MRS/MRT from Delhi to Ahmedabad, that in the GRs covering
the transportation of the consignments of Pan King brand Gutkha, the description
of the goods was not being mentioned and instead, on the GRs, a code No. 104,
or 123 or 072 used to be written, that either of these three code numbers meant
Pan King brand Gutkha, that the consignments of Gutkha were being brought
from the factory of MRS/MRT to the office of M/s Pawan Carriers by Shri Than
Singh, a tempo driver in his tempo No. DL-1L/C 0366, that most of the times, the
goods brought in by Shri Than
Singh were without any bills, that whenever
he brought the bills/invoices, the same used to be in the name of M/s Malhotra
Trading Co. Delhi and never in the name of MRS/MRT, that he was not writing
the name of MRS/MRT as the consignor in GRs, as one Shri Pradeep Kumar of
MRS/MRT has instructed him to not to do so, and that the consignee was being
mentioned as self and whoever produced the original copy of the GRs to their
Ahmedabad office, was delivered the said goods. Shri Tripawan Kumar Ram
Prasad Sandhir, Partner of M/s Pawan Carriers in his statement dated 18/11/98,
19/11/98, 22/11/98 and 25/11/98 corroborated the statement of Shri Madan Lal
and confirmed that in the GRs covering the Transportation of Pan King brand
Gutkha instead of actual description of the goods, only mentioned the code No.
104, or 123 or 072 were being written, that the address of the consignee was not
being mentioned either in the GRs or in their register, that on arrival of the
consignments of Gutkha at Ahmedabad, a representative of the consignee
used to approach them, that if nobody approached them at Ahmedabad, they use
to call Shri Ram Prasad, the dealer of MRS/MRT at Ahmedabad having Phone
No. 214417 after which he himself or his representative used to come and
collect the goods, and that though the goods were coming from the factory of
MRS/MRT at Samaypur, Badli, Delhi, the GRs were mentioning the consignor's
name as M/s Malhotra Trading Co. Shri Ram Prasad Kedar Nath Halwai in his
statement dated 24/11/98 stated that he has seen various statements of Shri
Tripawan Kumar Ram Prasad Sandhir and he agree with the contents of the
same. From this it is clear that the 182 bags containing Pan King brand Gutkha
seized from the three trucks parked outside the premises of M/s Pawan Carriers
at Ahmedabad and which were covered by the GRs mentioning the abovementioned code numbers, with M/s Malhotra Trading Co. as consignor, had
actually being cleared by MRS/MRT without payment of duty and booked for

transport to Ahmedabad. From the premises of M/s, Pawan Carriers at Delhi,
GRs bearing code No. 104 or 072 or 123 were recovered which showed that
during the period from 26/6/98 to 16/11/98, 1,16,455 kg. of Pan King brand
Gutkha had been booked by MRS/MRT and transported to Ahmedabad on sale
to Shri Ram Prasad Kedar Nath Halwai. Thus the duty demands of Rs.
5,20,520/- and Rs. 79,56,760/- are based on adequate evidence on record.
4.5

As regards penalty on the transporters M/s Pawan Carriers and its partners,
since they had transported the consignments of Gutkha cleared clandestinely by
MRS/MRT knowing that the same were liable for confiscation, penalty has been
correctly imposed on them under Rule 209A of Central Excise Rules, 1944. The
knowledge of M/s Pawan Carrier about non-duty paid nature of the goods
transported by them to Ahmedabad is clear from the facts. Firstly, they accepted
the consignments received from MRS/MRT for transport to Ahmedabad even
though the same had been brought not under the invoice of MRS/MRT but under
the invoice of M/s Malhotra Trading Co. Secondly instead of writing correct
description of the consignments, only code No. 072, 94 104 or 123 were
written. Since, Shri Ram Prasad Kedar Lath Halwai, has dealt with non-duty
paid consignments of Gutkha cleared by MRS/MRT, Delhi, penalty has been
correctly imposed on him under Rule 209 A of Central Excise Rules, 2002.
FINDINGS AND C0NCLUSION OF TRIBUNAL

5.

We have considered the submissions from both the sides and perused the
records.

6.

As regards the preliminary objection of the appellant regarding non-supply of
non-relied upon documents and certain relied upon documents, record reveals
that this issue was never pleaded in course of proceedings before the
Commissioner. Hence, such belated plea made baselessly at this stage, is a
dilatory tactics to cause prejudice to Revenue. It was not submitted
specifically which are the documents not supplied and how such non-supply
deprived the appellant from leading defence.

7.1

First component of duty demand is the duty demand of Rs. 5,20,520/- on 182
bags of Pan King brand Gutkha seized from the three trucks No. HR-29/C 0139,
GJ-IT/ T 7303 and DL-1G/A 1436 parked outside the office of M/s Pawan
Carriers at Sarkhej Ahmedabad on 22/11/98. There is no dispute that the
consignment of the 182 bags loaded in these trucks contained Pan King brand
Gutkha manufactured by MRS/MRT and there was no Central Excise invoice
showing payment of duty in respect of the same.

7.2

The invoices under which above goods were transported were issued by the
consignor M/s Malhotra Trading Co., New Delhi to M/s Shyam Trading Co.,
Ahmedabad, and M/s Patel Pan House, Ahmedabad, which were found to be
fictitious entities. Not only this, M/s Malhotra Trading Co., Delhi has also been
found to be a non-existent entity, as all the summons issued to M/s Malhotra
Trading Co., Delhi were returned undelivered.

7.3

While the invoices issued by M/s Malhotra Trading Co. were to M/s Shyam
Treading Co. and M/s Patel Pan House, the GRs under which the consignments
of 182 bags had been booked with M/s Malhotra Trading Co., Delhi, as consignor
were showing the consignee as 'self'. Shri Tripawan Kumar Ram Prasad Sandhir
in respect of this consignment of 182 bags of Gutkha has stated that the same
belongs to their regular client Shri Ram Prasad Kedar Nath Halwai, Prop. M/s
Ram Prasad Sushil Kumar. Though Shri Ram Prasad Kedar Nath Halwai in
his statement dated 24/11/98 had denied to have known any company named
M/s Malhotra Trading Co., Delhi under whose bills the seized goods had been
transported.

7.4

Shri Madan Lal, Manager, M/s Pawan Carriers in his statements dated
17/11/98
and 27/11/98 has stated that consignments of Pan King
brand Gutkha for transport to Ahmedabad used to be brought to M/s Pawan
Carrier's godown at Delhi by a driver name Shri Than Singh in his tempo from the
factory of MRS/MRT, that while most of the time the goods brought by Shri Than
Singh from the factory of MRS/MRT used to be without bills, whenever he
brought the bills, the same used to be issued by M/s Malhotra Trading Co.,
Delhi and never by MRS/MRT and that in the GRs issued for transportation
to Ahmedabad the actual name of the consignor - MRS/MRT was never
mentioned and that instead of the actual description of the goods, only the
code No. 104 or 072 or 123 used to be mentioned on the right corner of the
GRs.

7.5

Shri Tripawan Kumar Ram Prasad Sandhir in his various statements has also
stated that the consignments of Gutkha transported from Delhi to Ahmedabad
were being received by Shri Ram Prasad Kedar Nath Halwai, that the employees
of Shri Ram Prasad used to come with the original copy of the GR prepared in
the name of self and that if on arrival of the goods no one approached them, they
used to call Shri Ram Prasad on his telephone No. 214417 after which he
himself or his representative used to come and collect the goods.

7.6

The GRs covering the 182 bags bear the codes numbers mentioned above
assigned co Pan King brand Gutkha by M/s Pawan Carriers. Thus, from the
statements of Shri Madan Lai and Sri Tripawan Kumar Ram Prasad Sandhir it is

clear that 182 bags of Pan King brand Gutkha covered under the invoices of M/s
Malhotra Trading Co., Delhi had actually been cleared by MRS/MRT, Delhi
without payment of duty and had been booked for transport with M/s Pawan
Carriers and M/s Pawan Carriers as transporters, had transported these non-duty
paid goods knowing very well, that the same are non-duty paid and hence are
liable for confiscation. .Accordingly, the duty demand of Rs, 5,20,520/- on 182
bags of Gutkha seized from the three trucks parked in front of M/s Pawan
Carriers at Sarkhej, Ahmedabad and confiscation thereof as well confiscation of
the three trucks is upheld.

8.1

As regards the duty demand of Rs. 79,56,960/ the same is based on the GRs
recovered from the Delhi office of M/s Pawan Carriers each of which was having
either of the three code Nos. 104, 072 or 123 written
on
it,
which
as
explained in the statements of Shri Madan Lal and Shri Tripawan Kumar Ram
Prasad Sandhir, were the code numbers assigned for Pan King brand Gutkha.

8.2

As mentioned above, from statements of Shri Madan Lal, it is clear that the
consignments of Gutkha cleared by MRS/MRT from their factory at Samaypur,
Badli, Delhi were being brought to their office by a driver Shri Than Singh in his
tempo and as per the instructions of MRS/MRT, the same were being booked by
mentioning the name of M/s Malhotra Trading Co. as consignor.

8.3

The sending of consignments of Gutkha to the office of M/s Pawan Carriers
through Shri Than Singh in his tempo is also confirmed by Shri Mahesh
Haryana in his statement dated 17/11/98 and 18/1/99. Thus it is clear that all
the GRs issued by Pawan Carrier for transportation to Ahmedabad with M/s
Malhotra Trading Co., Delhi consignor and with code No. 104 or 072 or 123
written on them were in respect of consignments of Gutkha cleared from the
factory of MRS/MRT at Sanmaypur badli Delhi which had been brought to the
office of M/s Pawan Carriers through Shri Than Singh. Since no Central Excise
invoices has been issued in respect of these consignments of Gutkha and the
total quantity of 1,16,455 kg. of Gutkha has been transported under these GRs,
the duty of Rs. 79,56,960/- has been correctly demanded in respect of these
consignments. That is confirmed.

9.

The duty demands of Rs. 37,31,000/-, Rs.1,73,58,810/- Rs. 2,46,33,700/are based on the alleged receipt of printed laminate for making Pan King brand
Gutkha pouches received either directly from M/s Flex Industries Ltd., Noida or
from M/s Gupta Trading Co., Gwalior which in turn were receiving the same from
M/s Flex industries Ltd., Malanpur.

9.1

The duty demand of Rs. 37,31,000/-, is based on alleged receipt of 419
packages of plastic laminate, which had been supplied by M/s Gupta Trading
Co., Gwalior under their bill No. 49/94-95 dated 29/9/94 to M/s Arora & Co., Delhi
and which had been intercepted by the Sales Tax authorities at Sainya Check
Post, Agra, There is no dispute that Hon'ble Allahabad High Court had directed
the release of the goods to M/s Gupta Trading Co. The Department's allegation is
that after release of this consignment to M/s Gupta Trading Co., Gwalior, the
same had been delivered to MRS/MRT at their factory at Samaypur, Badli, Delhi,
while the appellant MRS/MRT claim that they had never taken the delivery of the
same.

9.1.1 Records reveals that in September 1994 M/s Gupta Trading Co., Gwalior had
dispatched a consignment of 419 packages of printed plastic laminated
material valued at Rs. 24,72,726/- and the same was sent to M/s Arora & Co.,
J-7, Malka Ganj, Delhi. The invoice No. 49/94-95 dated 29/9/94 covering
these goods mentioned their description in code words as "printed plastic
packaging material - GTC 010". Subsequently, Shri Arvind Gupta, Prop. M/s
Gupta Trading Co., in his statements dated 23/2/98 and 2/3/98 had stated that
the printed plastic laminate had been procured from M/s Flex Industries Ltd.,
Malanpur, that the code words GTC 010 and GTC 020 meant the plastic laminate
material meant for Pan King brand Gutkha and that these goods could only be
used by MRS/MRT for making Gutkha pouches of Pan King brand.

9.1.2 Subsequently on orders of Hon'ble Allahabad High Court, this consignment was
ordered to be released to M/s Gupta Trading Co. Subsequent inquiry revealed
that M/s Arora & Co., J-7, Malka Ganj, Delhi is fictitious and non-existent entity.
After release, the goods were transported to Delhi by Truck No. HRP 5627,
which as per the statement of its owner Shri Subhash Chand, was attached to
M/s Saini Roadlines, Agra. Shri Kamal Singh, Manager, M/s Saini Roadlines in
his statement dated 22/11/97 stated that the consignment of 419 packages of
plastic material had been delivered at the factory premises of MRS/MRT at
Samaypur, Badli, Delhi, although in the invoice, the consignee was shown as M/s
Arora & Co., Delhi.
9.1.3 The statement of Shri Kamal Singh regarding the actual place of delivery of
the consignment of 419 packages of printed plastic laminate is also corroborated
by the statements dated 9/1/98 and 21/1/98 of Shri Praveen Kumar Gureja,
Partner of M/s Navin Roadlines by which this consignment of plastic laminate
had initially been booked for transport to Delhi in September 1994 by M/s
Gupta Trading Co. In these statements Shri Praveen Kumar Gureja has stated

that at that time as per the delivery instructions mentioned in the GR and the
dispatch memo, the goods were to be delivered at the factory premises of
MRS/MRT at Samaypur, Badli, Delhi and that the goods could not be delivered at
that time as the consignment was detained at the Sainya Check Post, Agra.
9.1.4 As mentioned in Para 1.2 above, while the transporter's copy of the GR
mentioned "door delivery at Pan King", the copy of the invoices No. 49/94-95
dated 29/9/94 accompanying the goods also had remark - "door delivery Samaypur, Badli, Delhi" though the consignee in the invoice was M/s Arora &
Co., J-7, Malkaganj, Delhi". This is a clear evidence showing that the
consignments of "printed plastic laminate - G T C - 010 or GTC - 020" sent by
M/s Gupta Trading Co., Gwalior to M/s Arora & Co., Delhi were actually meant
from MRS/MRT for their factory at Samaypur, Badli, Delhi.
9.1.5 The link of the fictitious entity - M/s Arora & Co., Delhi with Shri Chander Kumar
Gupta of MRS/MRT, Samaypur, Badli, Delhi is also clear from the following
facts on record

(a)

Though MRS/ MRT deny that they had claimed ownership of the
consignment of 419 bags of printed laminate meant for packing of Pan
King brand Gutkha in retail pouches, detained by the U.P. Trade Tax
Authorities and they deny having any relationship with M/s Arora & Co.,
Delhi, Shri Chander Kumar Gupta had filed an affidavit before U.P. Trade
Tax Tribunal stating that the order for the said printed plastic material on
which `Pan King' trade mark is printed, was placed by them through Shri
Suresh Kumar, Prop. M/s Arora & Co., Delhi for door delivery and this is
confirmed by the statement dated 18/11/98 of the Notary Shri Rajendra
Narain Kapoor before whom Shri Chander Kumar Gupta had appeared
on 29/10/94 and had signed the affidavit in presence of Shri Nand
Kishore, Clerk of Shri Ashok Kumar Sharma, Advocate ;

(b)

Shri Nand Kishore in his statement dated 20/11/98 has confirmed that on
29/10/94 Shri Chander Kumar Gupta had signed the affidavit in his
presence before the Notary Shri Rajender Narain Kapur. The statement
of Shri Nand Kishore is corroborated by the statement of Shri Ashok
Kumar Sharma.

(c)

Shri Arvind Gupta of M/s Gupta Trading Co. in his statement dated
17/11/98
has stated that Shri Chander Kumar Gupta had
accompanied him to the office of the Advocate Shri Ashok Kumar Sharma
and had given an affidavit stating that for the seized goods, they had
placed the order through Arora & Co., Delhi and that after release of the

goods on order of Hon'ble Allahabad High Court, he had dispatched The
consignment to MRS/MRT, Samaypur, Delhi.
(d)

Judgment dated 07/11/94 of U.P. Trade Tax Tribunal mentions that the
consignment of 419 packages had been purchased by M/s Gupta Trading
Co., Gwalior from M/s Flex Industries Ltd,, Malanpur in the name of
MRS on a telephone message from Arora & Co., Delhi, and that
consignee M/s Arora & Co., Delhi is alleged to have nexus with MRS,
Mainpuri, which is claimed to be a branch of MRS, Delhi.

(e)

Judgment dated 9/12/94 of Hon'ble Allahabad High Court also mentions
that the Tribunal found Arora & Co., Delhi and MRS, Delhi to be interconnected firms.

9.1.6. In view of the above fact and also in view of the fact that M/s Arora & Co., Delhi
has been found to be a non-existent entity, it is clear that all the consignment
sent by M/s Gupta Trading Co., Gwalior to M/s Arora & Co., Delhi have in fact
been received by MRS/MRT at their factory at Samaypur, Badli, Delhi.

9.2

From the above evidence on record, it is clear that the consignment of 419
packages of printed plastic laminate dispatched by M/s Gupta Trading Co. under
their invoice No. 49/94 – 95 dated 29/9/94 after release from the Sales Tax
authorities of U.P. had actually been delivered at the factory premises of
MRS/MRT at Samaypur, Badli, Delhi. Therefore, the duty demand of Rs.
37,31,000/- based on the receipt of 419 packages of printed plastic laminate has
to be upheld.

9.3

As regards the duty demand of Rs. 1,73,58,810/-, the same is based on the
supply of printed ,elastic laminate by M/s Gupta Trading Co., Gwalior during
period from 31/8/94 to 7/9/95. These supplies were under the invoices issued to
M/s Arora & Co., Delhi and describing the goods in the invoices as GTC 010 or
GTC 020.

9.3.1 Shri Arvind Gupta in his statement, mentioned above, has clarified that the codes
GTC 010 and GTC 020 are the code numbers for printed plastic laminate
material meant for Pan King brand Gutkha and this statement of Shri Gupta
is also supported by the fact that while the consignment of 419 bags supplied by
M/s Gupta Trading Co. to M/s Arora & Co., Delhi under invoice dated 29/9/94
and which had been detained by U.P. Trade Tax Authorities at Sainya Check
post, Agra, was found to be containing printed plastic laminate for packing of Pan

King brand Gutkha of MR Sales Corporation, Delhi, in the invoice dated 29/9/94,
issued by M/s Gupta Trading Co., the description of the goods was mentioned as
"GTC 010".

9.3.2 As mentioned above, while M/s Arora & Co., Delhi has found to be a fictitious
entity, Shri Arvind Kumar Gupta. Pop. M/s Gupta Trading Co. in his detailed
statements dated 17.11.98 and 24/3/99 has stated that the consignment of
printed plastic laminate meant for packing of Pan King brand Gutkha were being
supplied in the name of M/s Arora & Co., Delhi only on the instructions of the
owner of Pan King brand Gutkha and those consignment were actually being
delivered at their factory at Samaypur, Badli, Delhi.

9.3.3 Some of the consignment of plastic laminate supplied by M/s Gupta Trading Co.,
Gwalior to M/s Arora & Co., Delhi had been transported through M/s Lamba
Roadlines Pvt. Ltd. In this regard, inquiry was made with Shri Anil Lamba,
Partner of M/s Lamba Roadlines Pvt. Ltd. and he in his statements dated 24th
September 1998, 30th November 1998 stated that though the invoice was
issued to M/s Arora & Co., Delhi, the goods booked by M/s Gupta Trading Co.,
had been delivered at the factory of MR Sales Corporation at Samaypur,
Badli, Delhi and in this regard Shri Anil Lamba submitted photocopy of GR
No.18199 dated 21/4/94 under which a consignment of 5222.55 kgs. of "Plastic
packing material roll GTC 010" had been transported and its trip sheet, which
mentioned the place of delivery as "Pan King factory", while the invoice had been
issued to M/s Arora & Co., Delhi.

9.3.4 The statement of Shri Anil Lamba corroborates the statement of Shri Arvind
Gupta and also the statement of Shri Kamal Singh, Manager M/s Saini
Roadlines, wherein it had been stated that the consignments whose
consignee was mentioned as M/s Arora & Co., Delhi had actually been delivered
at the factory of M/s Pan King at Samaypur Badli, Delhi. The evidence discussed
in para 9.1.1 to 9.1.3 above also supports the inference that all the consignments
mentioned in the invoices of M/s Gupta Trading Co as being sold to M/s Arora &
Co., Delhi, with description of goods as "printed plastic packaging material - GTC
010" or "GTC 020" had been delivered at the factory of MRS/MRT at Samaypur,
Badli, Delhi.
9.3.5 In view of the above evidence on record, the duty demand of Rs. 1,73,58,810/based on receipt of 49596.4 kg. of printed plastic laminate received from M/s
Gupta Trading Co., Gwalior during period from 31/8/94 to 07/9/95 is upheld.

9.4

The duty demand of Rs, 2,46,33,700/- is based on the records regarding supply
of printed plastic laminate during 1996 and 1997 recovered from the office
of M/s Flex Industries Ltd., Noida. The records recovered from the office
premises of M/s Flex Industries Ltd., Noida showed that during this period
70,382.3 kg. of printed plastic laminate for Pan King brand Gutkha had been
supplied to M/s Chandra Packers, M/s Karan Packers and M/s Vikram Packers.

9.4.1 While above firms were found to be fictitious Shri Chander Kumar Gupta in his
statement dated 17/11/98 has stated that the laminates in the name of M/s Karan
Packers, M/s Chandra Packers and M/s Vikram Packers had actually been
received in his factory at Samaypur, Badli, Delhi and used in the manufacture of
Gutkha.
9.4.2 Statement dated 17/11/98 of Shri Chander Kumar Gupta was again affirmed by
him in his further statements dated 21/4/99 and 24/4/99, wherein he again stated
that the printed plastic laminate received from M/s Flex Industries Ltd. under the
bills in the name of M/s Karan Packers, M/s Chandra Packers and M/s Vikram
Packers had been received in his factory at Samaypur, Badli, Delhi and that
plastic material has been used in the manufacture of Pan King brand Gutkha
pouches which had been cleared without payment of duty.
9.4.3 The statements of Shri Chander Kumar Gupta, admitting that the
consignment of printed plastic laminate supplied by M/s FIL, Noida to M/s
Karan Packers, M/s Vikram Packers and M/s Chandra Packers had been
received in his factory at Samaypur, Badli, Delhi is also corroborated by the fact
that challan No. 1853 dated 30/12/96 No. 2145 dated 17/2/97 and 2095 dated
6/2/97, issued by M/s FIL, Noida for supply of printed plastic laminate to M/s
Karan Packers were resumed during investigation and signatures on these
challans indicated that the goods covered under these challans issued to M/s
Karan Packers had been received by Shri Sonik Sharma and Shri Mahesh
Haryana of MRS/MRT in factory of MRS/IMRT.
9.4.4 Though Shri Chander Kumar retracted his statement, in view of the fact that he
had made this statement initially on 17/11/98 and subsequently after about six
months on 21/4/99 he had confirmed that statement as correct, and
these statements are corroborated other independent evidence also, his
subsequent retraction has to be treated as an afterthought.
9.4.5 In view of above evidence it is bound to be held that all the consignments of
printed plastic laminate supplied by M/s Flex Industries Ltd. in the name of M/s
Karan Packers; M/s Chandra Packers and M/s Vikram Packers had actually

been received by MRS/MRT in their factory at Samaypur, Badli, Delhi and used
in the manufacture of Pan King brand Gutkha pouches which had been cleared
without payment of duty. Therefore, the duty demand based on the receipt of the
plastic laminate in the name of Chandra Packers, has to be upheld. We
order accordingly.
10.

It has been pleaded that merely on the basis of evidence of receipt of printed
plastic laminate by MRS/MRT, the duty demand against them cannot be
confirmed in absence of evidence of purchase of other raw materials like Supari,
Tobacco, Katha, Menthol etc.

10.1

In our view, for manufacture of Gutkha packed in retail plastic pouches, the
printed plastic laminate is also a principal raw material and on the basis of the
evidence of huge quantity of unaccounted receipt of such plastic laminate by
MRS/MPT, added to preponderance of probability, presumption can also be
made under Section 114 of the "Indian Evidence Act this unaccounted plastic
laminate has been used for unaccounted manufacture of Gutkha cleared by
them clandestinely without payment of duty and the burden of proving that there
was no unaccounted manufacture and clearance of Gutkha would be on the
appellant
-- MRS/MRT. Since MRS/MRT have not produced any cogent
evidence to discharge their burden of proof, the allegation of duty evasion based
on unaccounted receipt of plastic lamination has to be held as proved by
preponderance
of probability, which is the required degree of proof in
adjudication proceedings. Though the main evidence of unaccounted receipt of
printed plastic laminate by MRS/MRT is in form of documents recovered from
M/s Gupta Trading Co., Gwalior (their invoices issued to M/s Arora & Co., Delhi
regarding sale of plastic packing material of code GTC 010 or GTC 020) and
from M/s Flex Industries Ltd., Noida
(invoices issued to M/s Karan Packers,
M/s Vikram Packers and M/s Chandra Packers) as discussed in aforesaid
paras 9.1, 9.1.1, 9.1.2, 9.1.3, 9.1.4, 9.1.5, 9.1.6, 9.2, 9.3, 9.3.7., 9.3.2,
9.3.4, 9.3.5 and 9.4 above, there is sufficient oral as well as documentary
and circumstantial evidence to link those documents with MRS/MRT and prove
that the non-existent entities - M/s Arora & Co., M/s Karan Packers, M/s
Vikram Packers and M/s Chandra Packers were nothing but fronts created
by MRS/MRT for receiving unaccounted printed plastic laminate.

10.2

Similarly, the recovery of GRs with M /s Malhotra Trading Co., Delhi as consignor
and bearing code No. 072, or 104 or 123 from the Delhi office of M/s Pawan
Carriers, which on the basis of oral evidence on record, have been linked to
MRS/MRT, are sufficient to give rise to a presumption that the consignments of
Gutkha transported to Ahmedabad under these GRs had been manufactured and
cleared clandestinely by MRS/MRT and since MRS/MRT have not been able to

produce any evidence in their defence, the allegation of duty evasion based on
these GRs has also be treated as proved by preponderance of probability.

10.3

For linking the 182 bags of Gutkha covered under GRs issued by M/s Pawan
Carriers, seized at Ahmedabad and the GRs seized from Delhi office of M/s
Pawan Carriers on the basis of which duty demand of Rs. 79,56,960/- is based,
with MRS/MRT, Samaypur, Badli, Delhi, the statement of Shri Madan Lal of M/s
Pawan Carriers, corroborated by the statements of Shri Mahesh Haryana of
MRS/MRT and Shri Ramprasad Kedarnath Halwai of M/s Ramprasad Sushil
Kumar is sufficient end in this regard, inability of the investigating officers to
trace Shri Than Singh and examine him is not fatal.

11.

The cross examination of two main witnesses - Shri Mahesh Haryana,
Accountant, MRS/MRT and Shri Madan Lal, Manager, M/s Pawan Carriers had
been allowed and therefore on this count the appellant cannot have any
grievance. As regards cross examination of other witnesses Arvind Gupta, since
his statements implicating MRS/MRT are corroborated try other independent
evidence on record, there was no denial of natural justice of not permitting cross
examination.

12.

In view of the above discussion, we uphold the duty demands
of
Rs.
5,20,520/, Rs. 79,17,360/-,
Rs. 1,73,58,810/-, Rs. 37,31,000/- and Rs.
2,47,33,700/-. As all these demands are in respect of the goods cleared
clandestinely without payment of duty, the extended period under proviso to
Section 11A (1) has correctly been invoked in view of the fraud committed
against Revenue with intent to evade the duty and penalty on MRS/MRT under
Section 11AC of Central Excise Act, 1944 for the period w.e.f. 28/9/96 and under
Rule 173Q (1) (d) of the Central Excise Rules, 1944 for period prior to 28/9/96
has been correctly imposed. In other words, imposition of penalty on MRS/MRT
equal to the duty demand confirmed against them is upheld.

13.

As regards interest on duty under Section 11AB, since this Section had been
inserted by Section 76 of Finance Act,1996 w.e.f. 28/9/96, interest on duty
under this Section would be chargeable only in respect of clearances w.e.f
28/9/96 and not in respect of clearances made during the period prior to 28/9/96.

14.

As regards penalty on Shri Chander Kumar Gupta, Director of MRS/MRT under
Rule 209A of the Central Excise Rules, 1914, he would be liable for this penalty
as, as discussed above, he has knowingly dealt with the excisable goods which
he knew or had reason to believe were liable for confiscation.

15.

As regards imposition of penalty on M/ s Pawan Carriers, its Partners Shri
Tripawan Kumar Ram Prasad Sandhir and Shri Krishan Gopal, Ram Prasad
Sandhir, we find that M/s Pawan Carriers had transported the consignments of
Pan King brand Gutkha received from the factory of MRS/MRT under the
invoices of M/s Malhotra & Co., Delhi. From the statement of Shri Madan Lal,
Manager of M/s Pawan Carriers and Shri Tripawan Kumar it is clear that they
were aware of the actual description of the goods and the fact that the same had
been received from the factory of MRS/MRT at Samaypur, Badli, Delhi and were
non-duty paid in as much as no excise invoices had accompanied the goods.
The fact that in the GRs, instead of writing actual description of the goods, only
the codes -104 or 072 or 123 were being written also indicates that they were
aware of the actual description of the goods. M/s Pawan Carriers and its partners
are, therefore, involved in transportation of the excisable goods which they knew
were liable for confiscation and therefore penalty on them has been correctly
imposer under Rule 209A of Central Excise Rules, 1944.

16.

As regards the imposition of penalty on Shri Ram Prasad Kedar Nath Halwai,
Prop, of M/s Ram Prasad Sushil Kumar from the evidence on record discussed
above it is clear that he has dealt with the excisable goods cleared by MRS/MRT
without payment of duty, penalty on him under Rule 209 A has been correctly
imposed.

17.

In view of the above discussion, the duty demands against MRS/MRT are
upheld. However, the demand of interest, on the duty, under Section 11AB is
upheld only in respect of clearance w.e.f 28/9/96. The imposition of penalty on
MRS/MRT under Section 11 A of Central Excise Act, 1944/Rule 173 Q (1) (d) of
Central Excise Rules,1944 is also upheld. The penalty imposed on M/s Pawan
Carriers, Shri Tripawan Kumar Ram Prasad Sandhir, Shri Krishan Gopal, Ram
Prasad Sandhir, Shri Ram Prasad Kedar Nath Halwai, Prop. M/s Ram Prasad
Sushil Kumar under Rule 209 A of the Central Excise Rules, 1944 are also
upheld.

18.

All six appeals are dismissed, except to the extent of levy of interest explained in
para 17 of this order indicated aforesaid.

(Order pronounced in the court on 14.10.2013.)
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ORDER No. A/11187/WZB/AHD/2013, dt 12.09.13

“There has been a clandestine activity on the part of the appellant by
processing and clearing of fabrics without recording the same in statutory
records and without payment of duty. It is a case of fraud and suppression
with intention to evade Central Excise duty. There is no provision in Central
Excise law that show cause notice is required to be issued within one year
from the date of visit of the Central Excise officers.” [Para 6]
Per : H.K. Thakur, Mr. :

1.

This appeal is directed against Order – in – Appeal No. DP /171-172/SRT-I/07,
dated 17.07.2007.

2.

The brief facts of the case are that the officers of Central Excise & Customs
Commissionerate, Surat – I visited the appellant‟s unit on 05.06.2002 and
searched the premises. During the course of search, the officers found 11 papers
(loose sheets) from the drawer of the table of Shri Pankajkumar C. Kabutarwala,
Partner of the appellant. Shri P.K.C. Kabutarwala, in his statement admitted that
the details mentioned in such papers are with respect to finished man made
fabrics which were illicitly manufactured and cleared by them. He also stated that
the appellant had received the grey fabrics relating to said MMF without any
challan, brought back the fabrics processed in appellant‟s unit and cleared the
same to their respective merchant manufacturers without making entries in the
production/clearance records and without preparing invoices/without payment of
Central Excise duty leviable thereon. The officers of Central Excise also recorded
another statement of Shri P.K.C. Kabutarwala, Partner of the appellant on
05.06.2002, wherein he stated, inter alia, that he was present during the course
of Panchnama and agreed to recovery of 11 loose papers (sheets) from the
drawer of the table which were relating to illicit clearance of MMF on which duty
liability comes to Rs.12,40,263/-. He also admitted the offence committed under
the Central Excise law and showed their willingness to pay duty / fine / penalty
leviable. Accordingly, a show cause notice dated 10.05.205 was issued to the
appellant and others which were adjudicated by Jt. Commissioner, Central
Excise & Customs, Surat – I under OIO No. 08/ADJOURNMENT/ JC –
VKS/OA/06-07, dated 23.11.2006, under which the entire duty demanded was
confirmed and the same was appropriated against the payment of Rs.
12,40,263/- already made by the appellant. Interest at appropriate rate was also
confirmed by the adjudicating authority under Section 11 AC of Finance Act,
1994. A penalty of Rs. 12,41,044/- was also imposed upon the appellant and an
option of payment of 25% reduced penalty was also extended to the appellant as
per the provisions contained in Section 11 Ac of the Central Excise Act, 1944
read with Rule 25 of the Central Excise Rules, 1944. A penalty of Rs. 1,20,000/was also imposed upon Shri P.K.C. Kabutarwala, Partner of the appellant.
Penalties were also imposed upon 42 others, who got their goods manufactured
by the appellant.

3.

Against the OIO passed by adjudicating authority, only the present appellant and
Shri P.K.C. Kabutarwala, Partner of the appellant filed appeals before
Commissioner (Appeals). The Commissioner (Appeals) under his OIA dated
17.07.2007, allowed the appeal filed by Shri P.K.C. Kabutarwala, Partner of the
appellant and set aside his penalty. However, the case against present appellant
was confirmed against which appellant has filed this appeal. During the disposal
of stay application filed by the present appellant, a deposit of Rs. 3 lakhs was

asked to be made which was compiled by the appellant and duty liability was not
agitated.
4.

Shri M.N. Saiyed, Consultant appearing on behalf of the appellant made same
arguments which were taken by the appellant before Commissioner (Appeals).
He reiterated the grounds of the present appeal and argued that the entire duty
was paid prior to issue of show cause notice and there was no need of imposing
penalty under Section 11 AC of the Central Excise Act, 1944. He also argued
that the show cause notice should have been issued within one year of the visit
of the Central Excise officers.

5.

Shri. K. Sivakumar, (A.R) appearing on behalf of the Revenue argued that in the
present case, confessional statements were given by the partner of the appellant
and the said statements have not been retracted till date. On merit, it was his
case that even no grounds of appeal have been taken by the appellant to contest
the duty liability.

6.

Heard both side and perused the case records. It is observed that the appellant
was alleged to be indulging in clandestine manufacture and clearance of MMF
which was admitted by Shri P. K. C. Kabutarwala, Partner of the appellant. The
said statements have not been retracted by the appellant before the issue of
show cause notice. Appellants have taken an argument that the officers visited
their factory on 05.06.2002 and the show cause notice was required to be issued
within one year from the date of visit i.e. before 05.06.2003 and accordingly, the
demand is time barred. In the present case, there has been a clandestine activity
on the part of the appellant by processing and clearing of fabrics without
recording the same in statutory records and without payment of duty. It is a case
of fraud and suppression with intention to evade Central Excise duty. There is no
provision in Central Excise law that show cause notice is required to be issued
within one year from the date of visit of the Central Excise officers. The argument
taken by the appellant is therefore required to be rejected.

6.1.

The second argument taken by the appellant is that once the entire duty liability
was paid prior to issue of show cause notice, then there was no question of
imposing penalty under Section 11 AC of Central Excise Act, 1944. No specific
provision has been quoted by the appellant in grounds of appeal but it is
apparent that he is referring to Clause (2A) and (2B) of the Section 11 A (2) of
Central Excise Act, 1944.

6.2.

In the case of the appellant, since it was a case of fraud and suppression with
intention to evade Central Excise duty, therefore the correct provision applicable
will be Section 11 A (1A) of Central Excise Act, 1944, where appellant was also
required to pay 25% penalty imposable under Section 11 AC of Central Excise

Act, 1944 along with interest applicable under Section 11 AB of Central Excise
Act, 1944. It s also observed that the adjudicating authority also gave them an
option to pay reduced penalty of 25% under Section 11 AC of Central Excise Act,
1944 if the payments are made within one month from the dated of receipt of
OIO. However, no such option was exercised by the appellant.
7.

In view of the above, the appellant has no case on merit or time bar and
therefore, the appeal filed by the appellant is rejected.
(Dictated and pronounced in Court)
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Date of Hearing/Decision: 18.10.2013

ORDER No. A/11355 - 11357/AHD/2013, dated 18.10.2013
“The reasons given by the appellants for condonation of delay are totally
unacceptable, inasmuch as having delayed the proceedings before the
adjudicating authority and subsequently stating that on receipt of such
adjudication order they were under bona fide belief that the said
adjudication having passed beyond the stipulated period, is misconceived
and incorrect. To my mind, it is totally unacceptable reason for
condonation of delay. However, any delay would be considered with
pragmatism in a justice oriented approach, rather than the technical

detection of sufficient cause; it cannot attributed to the adjudicating
authority atleast in this case.” [Para 6.3]
Per: Mr. M. V. Ravindaran:
1.

These applications are filed for waiver of pre – deposit of amounts of duty liability
confirmed against the main appellant and penalty on the main appellant as well
as on other appellants.

2.

Heard both sides and perused the records.

3.

On perusal of the records, I find that the issue lies in a narrow compass hence
the appeals themselves can be disposed of at this stage. After disposing the stay
petitions and with the consent of both sides. I take up the appeals themselves for
consideration and disposal.

4.

The learned Counsel for the appellants submits that the first appellate authority
has dismissed the appeals on the ground that the appellant not given justifiable
reason for belatedly filing of appeal by 23 days and he would draw my attention
to the findings of the adjudicating authority. It is his submissions that the
appellant in first round of litigation sought for some documents, which was not
given to them and this Bench vide Final Order No. A/2268 –
2270/WZB/AHD/2011 dated 20.12.2011 set aside the impugned order and
remanded the matter back to the adjudicating authority to reconsider the issued
after giving the relied upon document to the appellant, pass a fresh order with a
period of three months from the date of receipt of the order. It is the submission
that the Order – in – Original was passed beyond the period, which was give by
the Tribunal and hence, they were under bona fide belief that the said order is
not valid and there is no need to file an appeal before the first appellate authority,
therefore, these are sufficient reasons for not filing the appeal within the
stipulated period before the first appellate authority. The learned Counsel relies
on the decision of the Hon‟ble Supreme Court in the case of State of Nagaland
Vs. Lipok AO – [2005 (183) ELT 337 (SC)] and submits that the length of delay is
immaterial but its shortness is a circumstance in exercise of discretion by Court.
It is his submission that the said decision of the Hon‟ble Apex Court would cover
the issue in condonation of delay and first appellate authority should have
condoned the delay. It is also his submission that Hon‟ble High Court of Punjab &
Haryana in the case of Gosson Air Conditioning Vs. Commissioner of Central
Excise, Chandigarh – [2006 (205) ELT 44 (P & H)] has held that request for
condonation of delay should be considered with pragmatism in a justice oriented
approach, rather than the technical detection of sufficient cause. It is his
submission that the first appellate authority should have condoned the delay and
decided the matter after hearing the appellant on merits. It is also his submission
that the Division Bench of the Tribunal in the case of Jewel International Vs.

Commissioner of Central Excise, Jodhpur – [2009 (247) ELT 204 (Tri. Del)] has
held that though the action of the assessee reveals questionable modus
operandi, the assessee shall suffer if their application is thrown out at threshold
without granting an opportunity of hearing the matter, hence delay be condoned.
It is his submission that the appellant‟s case in this matter is directly covered by
the decision of the Hon‟ble Supreme Court.
5.

The learned AR appearing for the Revenue, on the other hand, would draw
attention to the findings recorded by the first appellant authority for not condoning
the delay of 23 days in filing the appeal filed before him. It is the submission that
the appellant themselves have delayed the proceedings before the adjudicating
authority the subsequently trying to put the blame on the adjudicating authority in
seeking condonation of delay.

6.

I have considered the submissions made at length by both the sides and perused
the records.

6.1.

On perusal of the records, it is seen that there is no dispute that in the first round
of litigation, this Bench has directed the adjudicating authority to provide relied
upon documents to the appellant for effective defence of the case before him.
The said order of the Tribunal directed the adjudicating authority to furnish a copy
of the relied upon documents to the appellant within a period of two weeks, which
was complied to by the adjudicating authority and the copies were given to the
appellant on 12.01.2012. As per the order of the Tribunal, the appellants were to
be heard and the order was to be passed within three months from the date. I
find that the first appellate authority in his Order – in – Appeal in para 8 has
recorded the following for not accepting the cause given by the appellant in the
application for condonation of delay:“8.
While the Tribunal had fixed the time of three months for the
adjudication by the original authority, the Hon‟ble Tribunal specifically fixed
time of two weeks for the appellants to file reply after getting the
documents from the department. The department complied with the order
of the Tribunal and furnished copies of documents to the appellants as
early as on 12.1.2012. As such the appellants should have filed reply
within two weeks after receiving the copies of documents. They failed not
only to file reply but did not co – operate with the adjudicating authority in
complying with the directions of the Tribunal. The applicant‟s contentions
cannot be entertained, because the delay in adjudication is only due the
fact that they had failed to comply with the condition set by the Tribunal by
not filing reply within the stipulated time of two weeks. I view the case as
deliberate attempt by the appellants to delay the matters and forestall the
adjudicating authority from passing order with the time limit set by the

Tribunal. In the circumstances, delay in passing the impugned order can
only be laid at the doors of the appellants /applicant and not at the hands
of the adjudicating authority. On this ground alone, the present
applications for condonation of delay deserve to be rejected.”
6.2.

I find that the appellant‟s reason for seeking the condonation of delay before the
first appellate authority was as under : “Tribunal directed the department to issue order not later than 3 months
from the date of receipt of order. Accordingly, the department was
required to pass the order by March, 2012, however the department
issued the order by the end of May, 2012. Accordingly, the appellants
believed that the order passed by the Additional Commissioner was not
legal and proper and beyond the directive of CESTAT. On seeking legal
advice they were informed that the appeal is required to be filed and the
appellants immediately made arrangement to file the appeals.”

6.3.

It can be seen from the records and findings of the first appellate authority that
the reasons given by the appellants for condonation of delay are totally
unacceptable, in as much as having delayed the proceedings before the
adjudicating authority and subsequently stating that on receipt of such
adjudication order they were under bona fide belief that the said adjudication
having passed beyond the stipulated period, is misconceived and incorrect. To
my mind, it is totally unacceptable reason for condonation of delay. However, any
delay would be considered with pragmatism in a justice oriented approach, rather
than the technical detection of sufficient cause; it cannot attributed to the
adjudicating authority atleast in this case. Since no other valid reason or
justifiable cause was propagated by the appellant before the first appellate
authority. I am of the view that the first appellate authority was correct in coming
to the conclusion that appellant had not justified the belated filing of appeal
before him.

7.

In view of the foregoing, I do not find any reason for interfering with the order
passed by the first appellate authority. Accordingly, the appeals are rejected.
(Dictated and pronounced in the Court)

2013 (4) ECS () (Tri – Del)

IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL,
NEW DELHI, PRINCIPAL BENCH, COURT NO. III
Date of Hearing: 13/09/2013
M/s U.P. Power Corporation Ltd
Vs.
CCE, Kanpur.
Excise Appeal No. 2505/2005 - EX (DB)
[Arising out of Order – in – Appeal No. 139/C.E./APPL/KNP/2005 dated 28.02.2005
passed by the C.C.E., Kanpur]
Appearance
Shri Daleep Kumar Dhayani, Advocate Ms. Shweta Bector, DR
-

for the Appellant
for the Respondent

CORAM
Hon‟ble Ms. Archana Wadhwa, Member (Judicial)
Hon‟ble Mr. Manmohan Singh, Member (Technical)
FINAL Order No. 57683 /2013
“State Electricity Board cannot be considered to be a Government or its
Department and mere ownership of 100 % capital by State Government will
not make the Electricity Board at par with the State Government.” [Para 3]
Per Archana Wadhwa, Ms. :
1.

After hearing both the sides we find that the issued involved in the present case
is as to whether the appellant is entitled to the benefit of notification no. 74/93 –
CE, dated 20.02.93.

2.

The lower authorities by denying the benefit of said notification have confirmed
the demand of duty against applicant in respect of the PCC Poles manufactured

and cleared by them during the period 15.02.95 – 05.03.2005. The contention of
the appellant is that they are State Government and the said notification No.
74/93 – CE grants exemption to the goods manufactured in factory belonging to
State Government and intended for use by Government Department.
3.

After hearing the Learned DR, we find that the issue i.e. whether the Electricity
Board can be held equal with State Government or not, so as to avail the
exemption under notification no. 74/93 – CE stand decided by the Larger Bench
of the Tribunal in the case of Asstt. Engineer (Civil) V/s. CCE, Raipur reported as
2008 (232) ELT 628 (Tri. LB). It stand held that the State Electricity Board cannot
be considered to be a Government or its Department and mere ownership of 100
% capital by State Government will not make the Electricity Board at par with the
State Government. Accordingly, it was held that the benefit of Notification No.
74/93 – CE is not available to the Electricity Board.

4.

By following the said decision, we find no merits in the appeal. The same is
accordingly rejected.
(Pronounced in the open court on)

2013 (4) ECS () (Tri – Del)

CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL
NEW DELHI, PRINCIPAL BENCH, NEW DELHI
COURT NO. III
Date of Hearing

:

14/08/2013

Date of Decision

:

18/11/2013

M/s Ultratech Cement Ltd.
Vs.
CCE, Raipur
Excise Appeal No. E/381/2010
[Arising out of the Order – in – Original No. Commr/RPR/74/2009, dated 11.11.2009
passed by the Commissioner of Central Excise, Raipur.]
Appearance
Shri B. L. Narismhan, Advocate
Ms. Shweta Bector, AR (DR)

-

for the Appellant
for the Respondent

CORAM
Hon‟ble Ms. Archana Wadhwa, Member (Judicial)
Hon‟ble Shri Rakesh Kumar, Member (Technical)
FINAL Order No. 58257 – 58259/2013 dated 18.11.2013
“When the duty on the finished goods is chargeable at ad – valorem rate on
value determined under section 4, only then the definition of „place of
removal‟, as given in section 4 (3) (c), can be adopted for the purpose of
Cenvat Credit Rules, 2004 and in other cases the natural meaning of the
expression „place on removal‟ i.e. the place on removal from which the duty
on the goods is liable to be paid i.e. the factory gate on Bonded Ware
house, which would have to be adopted.” [Para 9.5.1]
“Thus the „place of removal‟ as defined in section 4 (3) (c), read with
section 4 (3) (cc) ibid, is a legal fiction. It is settled law that legal fiction is to
be applied only for the purpose for which it has been created and not for

any other purpose. Therefore, when the „place of removal‟ has been defined
under section 4 (3) (c) for the purpose of determining value under section
4, in our view the definition of „place of removal‟, cannot be adopted for
Cenvat Credit Rules, 2004 when the duty on the finished goods is at
specific rate or is chargeable at ad –valorem rate on the tariff value fixed
under section 3 (2) or on value determined under section 4 A in which
cases the definition of „place of removal‟ in Section 4 (3) © is not relevant.”
[Para 9.6]
“We, therefore, hold that for the period w.e.f. 01.04.2008, while Cenvat
Credit of service tax paid on the GTA Service availed for transportation of
the finished goods up to the „place of removal‟ would be admissible, the
definition of „place of removal‟, as given in section 4 (3) (c) would be
applicable only in the cases where the rate of duty on the finished goods is
chargeable at ad – valorem rate on the value determined under section 4
and in other cases the „place of removal‟ would be the factory gate.” [Para
9.7]
“Where the rate of duty is specific, the „place of removal‟ would be the
factory gate and as such there would be no question of permitting Cenvat
Credit of service tax paid on GTA Service availed for outward
transportation of the Cement from the factory to Depot /Dump or the
Customers‟ Premises.” [Para 11]

Per Rakesh Kumar, Mr.:
1.

The facts leading to these appeals are, in brief as under : -

1.1.

The Appellants are manufacturers of cement and cement clinker chargeable to
Central Excise duty. The period of dispute in appeal No. E/381/2010 is from
January 2005 to March 2009, in appeal No. E/112/2012 is from April 2009 to
March 2010., and in the appeal No. E/2440/2011 is from July 2009 to 17/5/2010.

1.2.

In the appeal No. E.2440/2011, the Appellant‟s sales are through depots. The
goods are first transported to depots from where the same are sold to customers.
While the Department had allowed the Cenvat credit of service tax paid on GTA
service availed for transportation from the factory up to the depot, the Cenvat
credit of service tax paid for transportation from the depots to the costumers‟‟
premises was disallowed on the ground that the, GTA service availed for
transportation up to the „place of removal‟ only can be treated as input service
and in respect of the goods sold from the depot it is the depot, which is the „place

of removal‟. The Appellant, however, claimed that their sales were on FOR
destination basis and hence it is the customers‟ premises, which have to be
treated as the „place of removal‟ and they would be eligible for Cenvat credit of
service tax paid on the GTA service availed for transportation up to the
customers‟ premises. The Commissioner of Central Excise, Chandigarh vide
order – in – original No. 45/CE/CHD – II/2011 dated 12.07.2011 has not
accepted the Appellant‟s contention regarding their sales being on FOR
destination basis and has confirmed the Cenvat credit demand of Rs.
1,02,43,969/- along with interest and has imposed penalty of equal amount on
the Appellant‟s under Rule 15 (2) of Cenvat Credit Rules, 2004 read with Section
11 AC ibid.
1.3.

In the case of two appeals Nos. E/381/2010 & E/112/2012 filed in respect of
Hirmi, Distt. Raipur (Chhattisgarh) plant of the Appellant company, while some
quantity of the cement manufactured is dispatched from the factory directly to the
customers on sale, the remaining quantity of the cement is transferred to a dump
from where the same is sold to the customers. The period of dispute in these two
appeals is from January 2005 to March 2009 and from April 2009 to March 2010.

1.3.1. In the appeal No. E/381/2010, the Commissioner by order – in – original dated
12.11.2009 has confirmed the Cenvat Credit demand of Rs. 3,18,09, 421/- for the
period from Jan‟ 05 to March‟09 along with interest under section 11 AC and has
imposed penalty of equal amount under section 11 AC by disallowing entire
amount of Cenvat Credit of service tax paid on GTA Service availed for
transportation of cement from factory gate to customers‟ premises or from factory
gate to Dump and Dump to Customers‟ premises. The Appellants‟ claim is that
their sales were on FOR destination basis and they are entitled to Cenvat Credit
of entire amount of service tax.
1.3.2. In Appeal No. E/112/2012, the Cenvat Credit of the service tax paid on GTA
Service availed for transportation of cement from the factory gate to dump in
respect of cement sold from the dump has been allowed by treating the cement
Dump as the „place of removal‟. The Commissioner, however, has disallowed
Cenvat Credit in respect of GTA Service availed for transportation of cement
from Dump to customers‟ premises when the supply to the customers was from
the Dump or from factory gate to customers‟ premises where the supply was
directly from the factory gate to the customers‟ premises. The Commissioner
accordingly has confirmed Cenvat Credit demand of Rs. 90,96,082/-. The
Commissioner, besides Cenvat Credit demand has also demanded interest on
wrongly availed credit under Section 11 AB and has imposed penalty equal to the
Cenvat Credit demand. The Appellant‟s claim in this appeal also is that their
sales were on FOR destination basis and hence they are eligible for Cenvat
Credit of service tax paid on GTA Service availed for transportation from dump to

Customers‟ premises in respect of supply to customers from dumps and from
factory gate to customers‟ premises in case of direct supply to customers from
factory gate.
2.

Heard both the sides.

3.

Sh. B.L. Nasimhan, learned counsel for the Appellant, pleaded that throughout
during the period of dispute in these appeals i.e. from Jan.‟ 2005 to May‟ 2010,
the Appellant are eligible for Cenvat Credit of service tax paid on the GTA
Service availed for transportation of cement from the factory gate/Depot/Dump to
customers‟ premises irrespectively of whether the goods were dispatched to
customers‟ premises from factory gate or from depots/dump, as all the sales of
the Appellant to their customers are on FOR destination basis and, therefore, in
any case, it is the customers‟ premises which is the „place of removal‟ and hence
in terms of Board‟s Circular No. 97/6/07 – ST dated 23.08.2007, the Cenvat
Credit of service tax paid on the GTA Service availed up to the customers‟
premises would be admissible, that in any case, denial of Cenvat Credit in
respect of GTA Service availed for transportation of cement from factory gate to
Dump in Appeal No. E/381/2010 is absolutely incorrect, as in these cases, even
if the customers‟ premises are not treated as the place of removal, the Dump
would be the „place of removal‟ that during the period prior to 01.04.08 Cenvat
Credit of service tax paid on GTA Service availed for transportation from the
factory gate to customers‟ premises or from dump/depots to the customers‟
premises would be admissible, irrespective for whether the sales were on FOR
destination, basis or otherwise, as during this period, the definition of „input
service‟ included “any service used by the manufacturer whether directly or
indirectly in or in relation to the manufacturer for final product and clearance of
final product from place of removal”, that in this regard the reliance is placed on
the judgment of larger Bench of the Tribunal in case of ABB Limited Vs. CCE,
reported in 2009 (15) STR – 23 (Tri. Lb.) which has been upheld by Hon‟ble
Karnataka High Court vide judgment reported in 2011 (23) STR – 97 (Kar.) that
same view has been taken by Hon‟ble Gujarat High Court in case of Parth Poly
Wooven Pvt. Ltd., reported in 2012 (23) STR – 4 (Guj.), that for the period with
effect from 01.04.08, though Rule 2 (l) of Cenvat Credit Rules had been
amended so as to substitute the earlier expression “clearance of final product
from the place of removal”, by the expression “clearance of final product up to the
place of removal”, the Appellant would still be eligible for Cenvat Credit in respect
of GTA Service, in question, as, as mentioned above, all their sales are on FOR
destination basis and all the conditions prescribed in this regard in the Board‟s
Circular No. 97/08/07 dated 28.07.07 are satisfied, in as much as during transit,
the risk of loss of goods or damage to the goods was the Appellant and the
freight up to the customers‟ premises was integral part of the price of the goods,
that in this regard, it is not material as to whether the duty on the cement was

chargeable at the specific rate or at ad – valorem rate on the value determined
under section 4, or on value determined under section 4 A, that in this regard he
relies upon the Tribunal‟s judgment in of LG Electronics Ltd., reported in 2010
(19) STR (Tri. Del.) wherein in para 6 and 6.1 of the judgment, the tribunal relying
upon the Board‟s Circular No. 137/3/06 – Ex dated 20.07.2006 has held that
Cenvat Credit of service tax paid on the GTA Service availed for transportation of
finished goods from the factory/depot to the customers‟ premises would be
admissible when the sales are on FOR destination basis, irrespective whether
the duty on the final product is chargeable at specific rate or at ad – valorem rate
on the value determined under section 4 A, that Rules 2 (l) of the Cenvat Credit
Rules, 2004 is legislation by incorporation and, therefore the definition of „place
of removal‟ as given in Clause (C) of the Sub section (3) Section 4 of the Central
Excise Act, 1944 has to be adopted for Cenvat Credit Rules, 2004 ignoring the
words “for the purpose of this section” with which sub – section (3) of Section 4,
starts that the Commissioner‟s findings that the Appellant‟s sales are not on FOR
destination basis, are incorrect, that rated of duty on cement, other than packed
in 50 Kg. packs and cleared to Industrial Consumers was 8 % ad – valorem or
Rs. 230 per MT, whichever is higher and earlier, this rate was 14% ad - valorem
or Rs. 400 MT, whichever is higher and in respect of such clearances the duty
has been paid at ad – valorem rate on the value determined under Section 4
which included freight up to the customers‟ premises, that in any case,
substantial portion of the duty demand for the period from Jan.‟05 to March‟2009
raised by Show Cause Notice dated 20.05.2009 and part of the duty demand
from July‟ 2009 to May 2010 raised by Show Cause Notice dated 30.11.2010 is
time barred in as much as during the period of dispute, there were conflicting
decisions of different Benches on this issue, till matter was decided by the Larger
Bench and hence longer limitation period cannot be invoked for duty demand, in
view of Apex Court judgment in case of Continental Foundation Joint Venture Vs.
CCE, reported in 2007 (216) ELT – 177 (SC), that for the same reason there is
no justification for imposition of equal penalty imposed on Appellant under
section 11 AC and that in view of the above submissions the impugned orders of
the Commissioner are not sustainable.
4.

Ms. Shweta Bector, learned DR, defended the impugned orders by reiterating the
findings of the Commissioner and pleaded that even during period prior to
01.04.08, Cenvat Credit in respect of outward freight from the factory gate/depot
to the customers‟ premises was not admissible unless that sales were on FOR
destination basis when it is the customers‟ premises which is the „place or
removal‟, that in these cases, the criteria prescribed in the Board‟s Circular No.
97/6/07 – ST dated 23.08.07 for sales to be treated as FOR sales is not satisfied,
that when the rate of duty is specific or an ad – valorem rate on value determined
under section 4 A or on tariff value fixed under section 3 (2) and as such ad –
valorem duty is not charged on the value determined under section 4, the

definition of „place of removal‟ given in section 4 (3) (c) of the Central Excise Act,
1944, being not relevant, would not be applicable, as from the opening words of
section 4 (3), it is clear that the definitions of various terms given in this sub –
section are for the purpose of this section only, that such an observation has
been made by Hon‟ble Karnataka High Court in para 15 and 16 of its judgment in
case of CCE vs. ABB Limited, reported in 2011 (23) STR – 97 (Kar.), that in
cases where the rate of duty is specific or at ad – valorem on the value
determined under section 4 A or section 3 (2), the „place of removal‟ would be the
„factory gate‟ on removal from where the duty is liable to be paid under Rule 4 of
the Central Excise Rules, 2002 and as such the Cenvat Credit in respect of
outward freight from factory gate of the customers‟ premises would not be
admissible, irrespective of whether the Appellant‟s sales were on FOR
destination basis or otherwise, that in this regard, she relies upon the Tribunal
judgment in case of Lafarge India Pvt. Ltd., reported in 2010 (19) ELT – 390 and
that since Appellant have suppressed the relevant facts from the Department, the
extended period under proviso to section 11 A(1) has been correctly invoked and
penalty under section 11 AC has been correctly imposed. She, therefore,
pleaded that there is no infirmity in the impugned order.
5.

We have considered the submissions from both the sides and perused the
records. While the period of dispute in Appeal No. E/381/2010 – EX is from
Jan.‟05 to March‟ 2009, the period of dispute in Appeal No. E/112/2010 – EX is
from April‟09 to March‟2010 and in Appeal No. E/2440/2011 – EX is from July‟09
to 17.05.2010.

5.1.

The definition of „input service‟ as given in Rule 2 (l) of Cenvat Credit Rules, 2004
during period prior to 01.04.08 was as under :"input service" means any service,(i)

used by a provider of taxable service for providing an output
service; or

(ii)

used by the manufacturer, whether directly or indirectly, in or in
relation to the manufacture of final products and clearance of final
products upto the place of removal,
and includes services used in relation to setting up, modernization,
renovation or repairs of a factory, premises of provider of output
service or an office relating to such factory or premises,
advertisement or sales promotion, market research, storage upto
the place of removal, procurement of inputs, activities relating to
business, such as accounting, auditing, financing, recruitment and

quality control, coaching and training, computer networking, credit
rating, share registry, and security, inward transportation of inputs
or capital goods and outward transportation upto the place of
removal;”
Thus during period prior to 01.04.08 the definition of input service
covered services used by a manufacturer “directly or indirectly in or in
relation to manufacturer for final product and clearance of final product
from the place of removal” and also the “service of inward transportation of
input or capital goods or outward transportation up to the place of
removal”.
5.2.

During period with effect from 01.04.08 the definition of „input service‟ under
Rule 2 (l) for Cenvat Credit Rules was amended. The amended definition is as
under:"input service" means any service,(i)

used by a provider of taxable service for providing an output
service; or

(ii)

used by the manufacturer, whether directly or indirectly, in or in
relation to the manufacture of final products and clearance of final
products upto the place of removal;
and includes services used in relation to setting up, modernization,
renovation or repair of a factory, premises of provider of output
service or an office relating to such factory or premises,
advertisement or sales promotion, market research, storage upto
the place of removal, procurement of inputs, activities relating to
business, such as accounting, auditing, financing, recruitment and
quality control, coaching and training, computer networking, credit
rating, share registry and security, inward transportation of inputs or
capital goods and outward transportation upto the place of
removal;”

thus by the amendment w.e.f 01.04.08, in the main definition
portion the expression “clearance of final products from place of removal”
was replaced by the expression “clearance of final product up to the place
of removal”.
5.3.

There is no dispute that during the period with effect from 01.04.08, the GTA
Service availed for transportation of finished products only up to the place of
removal are eligible for Cenvat Credit. However, during the period prior to

01.04.08 there was dispute on this point, the Tribunal in case of Gujarat Ambuja
Cement ltd. Vs. CCE, reported in 2007 (6) STR – 249 (Tri. Del.) relying upon the
Apex Court‟s judgment in case of Reserve Bank of India vs. Peerless Co.,
reported in (1987) 15CC – 424 held that the main definition portion in Rule 2 (i)
dealing with the general provision and the inclusive portion of the definition
including certain specific services in the definition of „input service‟ are not to be
read disjunctively to bring about conflict and defeat the scheme of the law, that
the purpose of interpretation is to find harmony and reconciliation among various
provisions that it is well settled that inclusion clause casts its shadow on the
main definition and this warrants joint consideration of the main definition and the
inclusion clause and since the inclusive portion of the definition restricts the
transport service credit up to the place of removal, such Cenvat Credit of service
tax paid on GTA Service availed for transportation of finished goods beyond
place of removal would not be admissible. Based on this judgment of the
Tribunal, Central Board of Excise & Custom issued a Circular No. 97/6/07 – ST
dated 27.08.2007 clarifying that :(a)

Cenvat Credit of service tax paid on GTA Service availed for
transportation of finished goods would be admissible only up to the place
of removal.

(b)

Since the expression “place of removal” is not defined in Cenvat Credit
Rules, 2004, in accordance with Rule 2 (l) of these Rules the definition of
the „place of removal‟ in Section 4 (3) (c) of Central Excise Act, 1944 is to
be adopted; and

(c)

Accordingly, the Cenvat Credit of service tax paid on GTA Service availed
for transportation of finished goods from the factory gate/depot to the
customers‟ premises would be admissible only when sales are on FOR
destination basis and as such transfer of ownership takes place at the
customers‟ premises.
In this circular the Board also specified the criteria for determining
as to when the sales of goods are to be treated as on FOR
destination basis.

5.4.

The above judgment of the Tribunal in case of Gujarat Ambuja Cement Ltd.
(Supra) was challenged before the Hon‟ble Punjab & Haryana High Court.
Hon‟ble High Court in its judgment reported in 2009 (236) ELT – 431 (P & H) held
that Cenvat Credit of service tax paid on outward transportation of finished goods
up to the customers‟ premises would be admissible when the sales are on FOR
destination basis and in this regard Hon‟ble Punjab & Haryana High Court relied

upon Board‟s Circular dated 23.08.2007 observing the same is binding on the
Department.
6.

7.

However, subsequently the issue of admissibility of Cenvat Credit of service tax
paid on GTA Service availed for transportation of finished goods from the factory
gate/depot to the customers‟ premises was considered by other Benches who
doubted the correctness of the Tribunal‟s judgment in case of Gujarat Ambuja
Cement Ltd. (Supra) and this matter was referred to a Larger Bench in case of
M/s. ABB Limited. The Larger Bench of the Tribunal vide judgment reported in
2009 (15) STR – 23 (Tri. Lb.) in case of M/s. ABB Limited held that : (a)

The expression “clearance of final product from place of removal” in the
main definition of „input service‟ would include outward transportation of
finished goods from the place of removal and it is not restricted to the
transportation up to the „place of removal‟;

(b)

GTA Service for outward transportation of finished goods from place of
removal is also recovered by expression “activity relating to business” in
the inclusive portion in the definition of „input service‟, as transportation
of the goods to the customers‟ premises in an activity relating to
business; and

(c)

There is no requirement that cost of freight up to the customers‟
premises should be part of the transaction value on which the excise
duty is paid, as the issue of valuation of the final products and the issue
of Cenvat Credit in respect of the input/input service are independent of
each other and have no relevance to each other.

The Revenue filed an appeal against above judgment of the Larger Bench before
the Hon‟ble Karnataka High Court and Hon‟ble Karnataka High Court vide
judgment reported in 2011 (27) STR – 97 (Kar.) has held that order of the Larger
Bench does not suffer from any infirmity, but not for the reasons given by the
Tribunal in that order. In particular, Hon‟ble High Court in its judgment did not
agree with the decision of the Larger Bench that the expression “activity relating
to business”, in the inclusive portion covers the outward transportation of finished
goods from the „place of removal‟ para (32). Similarly Hon‟ble High Court has
neither discussed nor affirmed the Tribunal‟s observation in para 18 & 19 of its
judgment holding that the issue of valuation of the finished goods and the issue
of Cenvat Credit in respect of inputs/input services are two different issues
independent of each other and that for admissibility of Cenvat Credit of service
tax paid on outward transportation of finished goods up to the customers‟
premises, it is not necessary that the cost of freight is part of the transaction

value on which the excise duty had been paid. However in para 30 of the
judgment, Hon‟ble High Court after observing that : (a)

The definition of „input service‟ contains both the words “means” and
“includes” and not “means and includes”; and

(b)

While the portion of the definition to which the word “means” applies has
to be construed restrictively, as it is exhaustive and the portion of the
definition to which the word “includes” applies has to be construed
liberally as it is exhaustive, has held as under : -

“The definition of “input service” contains both the word „means‟ and
„includes‟, but not „means and includes‟. The portion of the definition of which
the word „means‟ applies has to be construed restrictively as it is exhaustive.
However, the portion of the definition to which the word „includes‟ applies has to
be construed liberally as it is extensive. The exhaustive portion of the definition
of „input service‟ deals with service used by the manufacturer, whether directly
or indirectly, in or in relation to the manufacture of final products, it also
includes clearance of final products from the place of removal till it reaches its
destination, falls within the definition of input, service. What are the service that
normally a manufacturer would render to a customer from the place of
removal? They may be packing, loading, unloading, transportation, delivery etc.
though the word transportation is not specifically used in the said section in the
context in which the phrase „clearance of final products from the place of
removal‟ is used, it includes the transportation charges. Because, after the final
product has reached the place of removal, to clear the final products nothing
more needs to be done except transporting the said final products to the
ultimate destination i.e. the customers/buyer of the said product, apart from
attending to certain anciliary services as mentioned above which ensures
proper delivery of the finished product up to the customer premises. Therefore,
all such services rendered by the manufacturer are included in the definition of
„input service‟. However, as the legislature has chosen to use the word „means‟
in this portion of the definition, it has to be construed strictly and in a restrictive
manner. After defining the „input service‟ used by the manufacturer in a
restrictive manner, in the later portion of the definition, the legislature has used
the word „includes‟. Therefore, the later portion of the definition has to be
construed liberally. Specifically what are the services which fall within the
definition of „input service‟ has been clearly set out in that portion of the
definition. Thereafter, the words „activities relating to business‟ – an omni – bus
phase is used, examples are given. It also includes transportation. The words
used are (a) inward transportation of inputs or capital goods (b) outward
transportation up to the place of removal While dealing with inward
transportation, they have specially used the words „inputs‟ or capital goods. But,

while dealing with outward transportation, those two words are conspicuously
missing. The reason being, after inward transportation of inputs or capital
goods into the factory premises, if a final product emerges, that final product
has to be transported from the factory premises till the godown before it is
removed for being delivered to the customer. Therefore, „input service‟ includes
not only the inward transportation of inputs or capital goods but also includes
outward transportation of the final product up to the place of removal.
Therefore, in the later portion of the definition, an outer limit is prescribed for
outward transportation, i.e. up to the place of removal”.
7.1.

However Hon‟ble Gujarat High Court in case of Commissioner of Central Excise
& Customs vs. Parth Poly Wooven Pvt. Ltd., reported in 2012 (23) STR – 4 (Guj.)
has held in clear terms that during period prior to 01.04.08 the Cenvat Credit for
service tax paid on outward transportation of finished goods up to the customers‟
premises would be admissible.

8.

For the period of dispute prior to 01.04.08, the Appellant‟s plea is that in view of
judgment of Hon‟ble Karnataka High Court in case of ABB Limited (Supra) and
judgment of Karnataka High Court in case of Parth Poly Wooven Pvt. Ltd.,
(Supra) the issue stands decided in their favour and, therefore, irrespective of
whether their sales were on FOR destination basis or otherwise, the Cenvat
Credit of service tax paid on outward transportation finished goods up to the
customers‟ premises would be admissible. Another plea of the Appellant is that in
any case, in the Appeal No. E/381/2010 – EX where the period of dispute is from
Jan. ‟05 to March‟ 09, the demand for the period prior to 01.04.08 which had
been raised vide Show Cause Notice dated 20.05.2009 would be time barred, as
on account of conflicting decisions of the Tribunal during that period on the point
as to whether the GTA Service availed for transportation of finished goods only
up to the place of removal is cenvatable or beyond the place of removal is also
cenvatable, the allegation of suppression of facts cannot be made against the
Appellant and hence longer limitation period would not be applicable and the
entire demand for the period prior to 01.04.08 would be time barred.

8.1.

So far as the Cenvat Credit demand for the period prior to 01.04.08 is concerned,
after considering the submissions from both the sides, we are of the view
irrespective of the merits of the Appellant‟s case for this period, the longer
limitation period under proviso to section 11 A (1) of Central Excise Act, 1944
would not be invocable as during the period of dispute, there were conflicting
judgments on the point of admissibility of Cenvat Credit of service tax paid on
GTA Service availed for transportation of finished goods from the factory gate
/depot to the customers‟ premises, in as much as while the Tribunal in case of
Gujarat Ambuja Cement Ltd. (Supra) had held that this Cenvat Credit would be
limited only to the GTA Service availed for transportation of finished goods up to

the place of removal, the Larger Bench of the Tribunal in case of ABB Limited
and Hon‟ble Karnataka High Court and Hon‟ble Gujarat High Court had taken a
contrary view. The Apex Court in case of Continental Foundation Joint Venture,
reported in 2007 (216) ELT – 177 (SC) has held that when there is scope for
entertaining doubt on some points on account of conflicting decisions of the
Tribunal or High Courts, longer limitation period under proviso to Section 11 A (i)
would not be invokable. In view of this, we hold that irrespective of the merits of
the case, so far as the Cenvat Credit demand for the period prior to 01.04.08 in
Appeal No. E/381/2010 – Ex is concerned, the same is time barred.
9.

Demand for period with effect from 01.04.2008.

9.1.

For this period, there is no dispute that on account of amendment to Rule 2 (l) of
Cenvat Credit Rules, 2004, the Cenvat Credit of service tax paid on the GTA
Service availed for transportation of finished goods only up to place of removal is
admissible. However, on this point, the Appellant‟s plea is that all their sales were
on FOR destination basis satisfying the criteria prescribed in this regard in the
Board‟s Circular No. 97/06/07 – ST dated 23.08.2007, in as much as during
transit, the risk of loss of goods or damage to the goods was of the Appellant and
the freight charges up to the customers‟ premises were part of the transaction
value and hence in accordance with the above mentioned Circular of the Board,
it is the customers‟ premises which would be the „place of removal‟. The
Department, however, disputes this claim of Appellant and it has been pleaded
that the Appellant‟s sales were not on FOR destination basis, as the criteria
prescribed in this regard in the Board‟s Circular dated 23.08.2007 is not satisfied.
It is also pleaded on behalf of the Department that since the duty on cement
during entire period of dispute was not on ad – valorem basis but at specific rate,
the definition of „place of removal‟ as given in Rule 4 (3) (c) of the Central Excise
Act, 1944 would not be applicable and as such it is the „factory gate‟ which would
be the „place of removal‟ and in this regard the learned DR relies upon the
Tribunal judgment in case of Lafarge India Pvt. Ltd., reported in 2012 (285) ELT
– 390. The learned counsel Sh. B. L. Narsimhan for the Appellant, however,
relies upon the Tribunal‟s judgment in case of LG Electronics Ltd., reported in
2010 (19) STR – 340 wherein relying upon the Board‟s Circular No. 137/3/06 –
EX – 4 dated 02.02.06, it was held that Cenvat Credit of service tax paid on
outward transportation of finished goods up to the customers‟ premises would be
admissible if the sales are on FOR destination basis, even if the duty on the
finished goods is payable at specific rate or on the value determined under
section 4 A of the Central Excise Act.

9.2.

With regard to the Cenvat Credit demand for the period from 01.04.2008, in all
the three appeals, we have considered the submissions from the sides and
perused the records. For this period, there is no dispute that the definition of

„input service‟ as given in Rule 2 (l) covered GTA Service availed for
transportation of finished goods only up to the „place of removal‟. The main point
of dispute for this period is as to what is the „place of removal‟, whether the
factory gate or depot/dump or customers‟ premises.
9.3.

In term of the Board‟s Circular No. 97/8/07 – ST dated 23.08.2007, since the
„place of removal‟ is not defined in the Cenvat Credit Rules, 2004, in terms of the
Provisions of 2 (t) of these Rules, this expression shall have meaning assigned to
it in Central Excise Act, 1994 and since Section 4 (3) (c) of Central Excise Act
defines „place of removal‟, this definition of „place of removal‟ shall be adopted for
Cenvat Credit Rules and accordingly in the cases where the sales are on FOR
destination basis and the transfer of ownership takes place at the customers‟
premises, it is the customers‟ premises which would be the place of removal and
as such the Cenvat Credit of service tax paid on GTA Service availed for
transportation of finished goods from the factory gate /depot to the customers‟
premises would be admissible. In the Board Circular No. 137/3/06 – EX – 4 dated
02.02.06, it has been clarified that in cases where the goods after removal from
the factory to the depot are sold from the depot, it the depot which would be the
place of removal and Cenvat Credit of service tax paid on transportation of
finished goods up to such depot would be admissible, irrespective of whether the
duty on the finished goods is chargeable at specific rate or at ad – valorem rate
or on value determined under section 4 A. It is only on the basis of this Circular
that the Tribunal in case of LG Electronics Ltd., reported in 2011 (19) STR – 340
(Tri. Del.) had held that the Cenvat Credit of service tax paid on GTA Service
availed for transportation of finished goods from the factory gate to customers‟
premises would be admissible when sales are on FOR destination basis
irrespective of whether the duty on the finished goods was paid on the value
determine under section 4 A and not on the value determined under section 4.
However learned DR points out that this view is not correct as the definition of
“place of removal” in section 4 (3) (c) of the Central Excise Act, as is clear from
the opening words of the sub – section (3) “for purpose of this section” is for the
purpose of this section only and this section i.e. section 4, is applicable only
when duty on any excisable goods is chargeable with reference to their value
and goods are not covered by the provisions of section 3 (2) or section 4 A and
the assessable value is required to be determined under Section 4. It has,
therefore, been pleaded that since the duty on cement is at specific rate, the
definition of „place of removal‟ as given in section 4 (3) (c) would not be
applicable and as such the place of removal will be the factory gate i.e. place on
removal from where the duty payable is payable.

9.4.

According to section 2 (t) of Cenvat Credit Rules, 2004 “words and expression
used in these Rules and not defined, but defined in the Excise Act or the Finance
Act shall have meanings respectively assigned to them in these Acts”. There is

no definition of „place of removal‟ in Finance Act, 1994. However this expression
is defined in sub – section (3) of section 4 of the Central Excise Act, 1944. But
the opening words of sub – section (3) of section 4 are “for the purpose of this
section” which shows that the definition of various terms given in this sub –
section is only for the purpose of this section. As is clear from the provision of
section 3 (2) read with sub – section (2) of section (4) of Central Excise Act, 1944
and section 4 A ibid., the provisions of the section 4 are applicable only when
duty on any goods is chargeable with reference to their value, and but neither
the goods are notified for determination of their assessable on the basis of their
MRP under section 4 A nor any tariff value has been fixed by the Government in
respect of these goods under section 3 (2). The question arises as to whether
the definition of „place of removal‟ in section 4 (3) (c) which is for the purpose of
this section, can be adopted for the purpose of Cenvat Credit Rules, 2004 by
invoking Rules 2 (t) of these Rules.
9.5.

In our view, this is a case of legislation by reference and not a case of legislation
by incorporation, as Rule 2(t) simply refers to “Excise Act” or “Finance Act”
without mentioning which Excise Act or which Finance Act. This would have been
a case of legislation by incorporation if the provision of Rule 2 (t) of Cenvat Credit
Rules, 2004 had been that „place of removal‟ shall have the same definition that
as given in section 4 (3) (c) of the Central Excise Act, 1944, which is not the
case. There is difference between adoption of a particular provision of an earlier
statute in a later statute by incorporation and by reference. The incorporation
means as if the provision of the earlier Act which has been incorporated into a
later Act, has been written in a pen and ink or printed into that Act. The
incorporated provision become part of the later statute in which it has been
incorporated. In the case of legislation by incorporation, unless the later Act and
the earlier Act are supplemental to each other or are in pari material, the
provision incorporated in later statute remains unaffected by repeal
or
amendment of the parent statute from which the same had been adopted by
incorporation, while in the case of legislation by reference, it is not so. In case of
legislation by incorporation, when a particular provision of an earlier statute „A‟
has been incorporated in a later statute „B‟, the scope of the incorporated
provision in statute „B‟ would be unaffected by some other provision in the parent
statute „A‟ which had restrictive effect in that act on the operation of the
incorporated provision and that provision is not allowed to be read while
construing the incorporated provision in the later Act. Apex Court in case of
Onkarlal Nandlal vs. State of Rajasthan reported in 1986 AIR – SC – 2146 has
held that when only Sub – section (2) of a Section of the earlier Act was
incorporated in the later Act, the Sub – section (1) of the parent Act‟ which had a
restrictive effect on the operation of Sub – section (2) in the parent Act, cannot be
allowed to be read for the propose of construing Sub – section (2) as
incorporated in the later Act. But case of legislation by reference, where a statute

only refers to some provision of an earlier statute and the referred provision has
not been incorporated and has not become part of the later statute, the provision
of the earlier statute, as referred to in the later statute, has to be construed by
reading it in the context of and along with the other provisions of the parent
statute, even if those provisions have not been referred to in the later statute, In
case of Tata Tea Ltd. Vs. State of Bombay reported in AIR 1988 SC – 1435, the
Apex Court, while construing the term “Agricultural Income” in Art 366 (1) of the
Constitution of India which defines this term as “Agricultural Income‟ as defined
for the purpose of enactments relating to Indian Income Tax”, has held that the
meaning of this term has to be considered not merely by looking to the Income
Tax Act, 1922 or Income Tax Act, 1961 but also with reference to the rules made
under these Acts for computation of Income when the same is derived in part
from agriculture and in part from business and on this basis held that only 60% of
the income from the sale of tea grown and manufactured by an assessee, as
provided on Income Tax Rules, can be held to be agricultural income which the
states can tax. The ratio of this judgment of the Apex Court is squarely applicable
to this case.
9.5.1. Applying the above principle, the scope of definition of „place of removal‟ as given
in Clause (c) of Section 4 (3) of Central Excise Act, 1944, when adopted in
Cenvat Credit Rules, 2004, would not have been restricted by the other
provisions of section 4, if the definition of „place of removal‟ in Section 4 (3) (c) of
the Central Excise Act, 1944 had been adopted in Cenvat Credit Rules, 2004 by
incorporation, but since this is a case of legislation by reference, the meaning of
the „place of removal‟ as given in section 4 (3) (c) of the Central Excise Act,
1944, would have to be determined, keeping in view the other provisions of this
section, from which it is clear that the definition of various terms including „place
of removal‟ given in Section 4 (3) are “for the purpose of this section” only, which
is applicable only when the rate of duty chargeable on the excisable goods is
with reference to their value and neither the tariff value have been fixed by the
Government under section 3 (2) for those goods, nor those goods have been
notified for determining value on the basis of their MRP under section 4 A.
Therefore, when the duty on the finished goods is chargeable at ad – valorem
rate on value determined under section 4, only then the definition of „place of
removal‟, as given in section 4 (3) (c), can be adopted for the purpose of Cenvat
Credit Rules, 2004 and in other cases the natural meaning of the expression
„place on removal‟ i.e. the place on removal from which the duty on the goods is
liable to be paid i.e. the factory gate on Bonded Ware house, which would have
to be adopted. In fact Hon‟ble Karnataka High Court in case of ABB Ltd., (Supra)
in para 15 & 16 of the judgment has observed that though the expression „place
of removal‟ is defined under section 4 (3) of the Central Excise Act, its
applicability is confined as is clear from the opening words of sub – section (3) “
for the purpose of section 4” only.

9.6.

This issue can also be looked at from another angle. The „place of removal‟ as
defined in Section 4 (3) extends the scope of this term to depot or consignment
agent‟s premises or any other place or premises from where the excisable goods
are sold after their clearance from the factory. Thus, if goods after being cleared
from the factory, are sold from the depot, the depot, would be the „place of
removal‟ or if after clearance from factory are sold from the consignment agent‟s
premises, then the consignment agent‟s premises would be the „place of
removal‟ and if after clearance from the factory are sold from any other premises,
that premises would be the „place of removal‟. However, in these cases, the
„time of removal‟, as per the definition of this expression given in Section 4 (3)
(cc), is deemed to be the time at such goods are cleared from the factory and
accordingly, though „place or removal‟ is depot or consignment agent premises or
customers‟ premises depending upon from where the sale takes place, the „time
of removal‟ is deemed to be the time at which the goods leave the factory and
the duty liability is required to be discharged only at that time i.e. at the time of
removal from the factory. The natural definition of the expression the „place of
removal‟ in respect of any goods would be the location of the goods at the time of
removal i.e. at the time when the goods leave the factory or Bonded Warehouse
which is the time when duty is required to be paid. Thus the „place of removal‟ as
defined in section 4 (3) (c), read with section 4 (3) (cc) ibid, is a legal fiction. It is
settled law that legal fiction is to be applied only for the purpose for which it has
been created and not for any other purpose. Therefore, when the „place of
removal‟ has been defined under section 4 (3) (c) for the purpose of determining
value under section 4, in our view the definition of „place of removal‟, cannot be
adopted for Cenvat Credit Rules, 2004 when the duty on the finished goods is at
specific rate or is chargeable at ad –valorem rate on the tariff value fixed under
section 3 (2) or on value determined under section 4 A in which cases the
definition of „place of removal‟ in Section 4 (3) (c) is not relevant.

9.6.1. Moreover, the Cenvat Credit Rules have been framed by the Central
Government under Section 37 (1) of the Central Excise Act, 1944 under
delegated legislative powers. The provisions of Cenvat Credit Rules, 2004,
therefore, have to be deemed to be in accordance with the provisions of Central
Excise Act, 1944, not in conflict with the provisions of the Act. Therefore, when
Section 4 (3) restricts the scope of the terms defined in this section only for the
purpose of Section 4, by invoking Rule 2 (t) of Cenvat Credit Rules, 2004, the
definition of „place of removal‟ in Section 4 (3) (c) cannot be applied to cases
when the rate of duty on the final product is at specific rate or if it is at ad –
valorem rate, the value is determined under Section 3 (2) or Section 4 A and as
such, the definition of „place of removal‟ in Section 4 (3) (c) is irrelevant. The
interpretation of Rule 2 (t) of the Cenvat Credit Rules, 2004, which is in conflict
with the provisions of Central Excise Act, 1944, has to be avoided.

9.7.

We, therefore, hold that for the period w.e.f. 01.04.2008, while Cenvat Credit of
service tax paid on the GTA Service availed for transportation of the finished
goods up to the „place of removal‟ would be admissible, the definition of „place of
removal‟, as given in section 4 (3) (c), would be applicable only in the cases
where the rate of duty on the finished goods is chargeable at ad – valorem rate
on the value determined under section 4 and in other cases the „place of
removal‟ would be the factory gate.

10.

A consequence of applying the definition of „place of removal‟ as given in Section
4 (3) (c) of the Central Excise Act, 1944 to Cenvat Credit Rules, 2004 even in the
cases where the duty on the final product is levied at specific rate or at ad –
valorem rate but on the value determined on the basis of MRP under Section 4 A
or on tariff value fixed under Section 3 (2), would be that the net duty payable by
the manufacturer after adjusting the Cenvat Credit would depend upon the
location of the place of removal i.e. location of depot, consignment agent‟s
premises or customers‟ premises (in case of FOR sales), as while the duty
payable on the final products at specific rate or at ad – valorem rate on tariff
value or on the value determined under section 4 A is fixed, the Cenvat Credit on
account of availability of credit in respect of GTA Service and other services
availed up to the „place of removal‟ would vary. It would be advantageous for a
manufacturer to have sales on FOR destination basis or from far off depots /
Consignment Agent‟s premises, as without increase in his gross duty liability on
the goods, he gets more Cenvat Credit. This advantages would not be there if
duty on the final product is chargeable at ad – valorem rate on the value
determined under section 4, as while the manufacture will be getting Cenvat
Credit of the service tax paid on GTA Service and other services availed up to
the place of removal i.e. Depot or consignment agents premises or Customers‟
Premises (in case of FOR sale), he will also have to pay duty on higher value
which would include the freight expenses and value of other services availed up
to the „place of removal‟. The net duty liability after adjusting the Cenvat Credit
should not vary much with the change of location of the place of removal as : (a)

Hon‟ble Bombay High Court in case of Coca Cola India Pvt. Ltd. Vs. CCE,
Pune – III, reported in 2009 (242)ELT – 168 (Bom.), taking note of
amendment to Section 3 (1) of the Central Excise Act, 1944 w.e.f
12.05.2000, has, in para 33 of the judgment, held that “the above
amendment will show that the manifest object of legislature is to levy and
collect excise duty as value added tax”; and

(b)

Since value added tax operates by taxing final product and giving credit of
duty thus suffered by the inputs or input services, and since the tax on
value addition is the difference between the tax on the final product and

the tax on inputs and /or input services, for value added tax on any goods
cleared by a manufacturer is neutral with regard to „place of removal‟,
increase in input/input service credit should be accompanied by increase
in the tax on the final product.
10.1. Therefore the Appellant‟s plea based on the Board‟s Circular No. 137/3/06 – CX
– 4 dated 02.02.2006 is against the very character of the Central Excise duty
which is to be collected as a value added tax. The Board‟s Circular No. 137/3/06
– CX – 4 dated 02.02.2006 clarifying that the definition of „place of removal‟ as
given in Section 4 (3) (c) is to be adopted for the purpose of Cenvat Credit Rules,
2004 even in cases when the final products are chargeable to duty at specific
rate or at ad – valorem rate on value determined under section 4 A, is contrary to
the provision of law. In fact, the view that the issue of valuation and the issue of
Cenvat Credit on inputs / input service are two independent issues having no
connection, is not a correct view and the same has not even been affirmed by
Hon‟ble Karnataka High Court in its judgment reported in 2011 (23) STR – 97
(Kar.). In the case of LG Electronics Ltd. (Supra) cited by the learned counsel for
the Appellant, the Tribunal had simply relied upon the Board‟s Circular No.
137/3/06 – CX – 4 dated 02.02.2006 and had not gone into the question of its
correctness.
11.

The finished goods in these appeals are cement on which during the period of
dispute, the tariff rate of duty was always a specific rate. Even the effective rate
of duty in respect of cement packed in 50 kg packs was at specific rate and only
in the cases of cement not in packed condition and sold to industrial consumers,
the rate of duty was 8 % ad – valorem or Rs. 230/- per MT, whichever is higher /
14% ad – valorem or Rs. 400 per MT, which is higher, which can be treated as
ad – valorem rate. Therefore, only in the cases where the rate of duty is ad –
valorem chargeable on value determined under section 4 and the Appellant‟s
sales were on FOR destination basis in terms of the criteria prescribed in this
regard in Board Circular dated 23.08.2007, the Cenvat Credit of Service tax paid
on GTA Service availed up to the customers‟ premises would be admissible. In
other cases, where the rate of duty is specific, the „place of removal‟ would be the
factory gate and as such there would be no question of permitting Cenvat Credit
of service tax paid on GTA Service availed for outward transportation of the
Cement from the factory to Depot /Dump or the Customers‟ Premises. The duty
demand in these appeals would have to be worked out by this criteria for which
these matters would have to be remanded. As regards the question of limitation
which would arise in the Appeal No. E/381/2010 and Appeal No. E/2440/2011 for
the reasons as discussed in para 8.1 above, only the normal limitation period
would be applicable. For the same reason, penalty under section 11 AC would
also not be attracted.

12.

In view of the above discussion, the following order is passed.

12.1. The Cenvat Credit demand for period prior to 01.04.2008 and interest thereon
under section 11 AB in Appeal No. E/381/2010 – EX is set aside as time barred.
12.2. As regards the Cenvat Credit demand for the period w.e.f. 01.04.2008 in all the
three appeals, the impugned order are set aside and the matters are remanded
to the respective Commissioner for de – novo adjudication keeping in view our
observations in this order.
(Order Pronounce in open Court on 18.11.2013)

2013 (4) ECS () (Tri – Del)

IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL
WEST BLOCK NO. 2 R. K. PURAM, NEW DELHI - 110066
Date of Hearing

:

26/08/2013

C.C.E. Ghaziabad
Vs.
M/s. P.K. Industries
APPEAL No. C/497/2011 – CU [SM]
[Arising out of Order – in – Appeal No. 39 – Cus/GZB/2011-12, dated 25.04.2011
passed by the C.C.E. & S.T.(Appeals), Ghaziabad]
Appearance
Shri G. Dixit, AR
Shri A.K. Tiwari., Advocate -

for the Appellant
for the Respondent

CORAM
Hon‟ble Mr. Sahab Singh, Member (Technical)
FINAL Order No. 57471 dated 26.08.2013
“I find that in the case where the tariff value is fixed by the Central Govt.
provision of Section 14 (1) are not applicable and therefore, in the present
case, duty was not required to be assessed on the basis of transaction
value and required to be assessed on the basis of tariff value fixed by the
Central Govt.” [Para 3]
Per Sahab Singh, Mr. :
1.

This appeal has been filed by the Revenue against the Order in appeal No. 39–
Cus/GZB/2011-12, dated 25.04.2011. M/s P.K. Industries (hereinafter referred to
as respondents), vide Bill of Entry No. 1899 dated 12.06.2009 paid the duty
amounting to Rs. 9,15,655/-. Thereafter, they filed a refund claim on 18.09.2009
on the ground that they wrongly calculated the customs duty in the above Bill of

Entry on the basis of transaction value whereas they were supposed to pay the
duty as per tariff value fixed by the Central Govt. and in the refund claim, they
sought the refund of differential duty paid by them. The refund claim was
examined by the Assistant Commissioner, who rejected the claim vide order
dated 10.08.2010. The respondents filed an appeal before the Commissioner
(Appeals) who vide the impugned order has held that their claim was submitted
in time but the refund of excess payment is subject to fulfillment of conditions for
granting of refund. The Revenue has challenged the impugned order on the
ground that the respondent has not challenged the assessed Bill of Entry and
therefore, the assessment became final and no refund can be granted to the
respondent without any challenge of the Bill of Entry. They relied upon the
supreme Court order in Priya Blue Industries Ltd. Vs. Commissioner of Customs
(Preventive) reported in 2004 (172) E.L.T. 145 (S.C.) and in Collector of Central
Excise, Kanpur vs. Flock (India) Pvt. Ltd. reported in 2000 (120) ELT. 285 (S.C.).
2.

Heard both the sides.

3.

I find that in the present case, the duty has been paid on the basis of transaction
value as per Section 14 (1) of the Customs Act, 1962. However, I notice that the
duty of customs was payable on the tariff value fixed by the Govt. under Sub –
section (2) of Section 14 of the Act which reads as under:“2.
Notwithstanding anything contained in sub – section (1), if the
Board is satisfied that it is necessary or expedient so to do, it may, by
notification in the Official Gazette, fix tariff values for any class of imported
goods or export goods, having regard to the trend of value of such or like
goods, and where any such tariff values are fixed, the duty shall be
chargeable with reference to such tariff value.”
I find that in the case where the tariff value is fixed by the Central Govt. provision
of Section 14 (1) are not applicable and therefore, in the present case, duty was
not required to be assessed on the basis of transaction value and required to be
assessed on the basis of tariff value fixed by the Central Govt. Accordingly, I find
that the respondents are entitled to refund provided the conditions of Section 27
are fulfilled. In the present case, the Commissioner (Appeals) has already held
that the claim was submitted in time, but neither the original authority nor the
Commissioner (Appeals) has examined the refund on the ground of unjust
enrichment. Accordingly, the matter is remanded to the original authority for
examination of refund on the principles of unjust enrichment as applicable under
Section 27 of the Customs Act, 1962.

4.

The appeal is disposed of by way of remand.

(Pronounced & Dictated in open Court)

2013 (4) ECS () (Tri – Mum)
IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL
WEST ZONAL BENCH AT MUMBAI
Bharat Bijlee Ltd.
Vs
Commissioner of Customs (Import) Mumbai
APPEAL NO: C/559/2006
[Arising out of Order-in-Original No.15-16/2006/CAC/CC(I) /AKP dated 31/01/2006
passed by the Commissioner of Customs (Import), Mumbai.]
Appearance:
Shri D.B. Shroff, Advocate

for the appellant

Shri. P.N. Das, Commissioner (AR)

for the respondent

CORAM:
Hon'ble Shri P.R. Chandrasekharan, Member (Technical)
Hon'ble Shri Anil Choudhary, Member (Judicial)
Date of hearing:

19/11/2012

Date of decision:

29.01.2013

ORDER NO: M/254/13/CSTB/C- I
“From the Tariff heading 98.01 it is clear that the benefit under the said
entry would be available in respect of all items of machinery as well as
components, raw materials for the manufacture of the aforesaid items,
required for the initial setting up of a unit or for the substantial expansion
of an existing unit of a specified project. The expression used is of a
`specified project'. In other words, imported materials should be used
either for the initial setting up of a unit or a substantial expansion of a unit
of a `specified project…... After the project is completed the contracts have
to be finalised under Regulation 7 so that the Revenue can be satisfy that
the terms and conditions of the project imports have been complied with
by the importer. If one-to-one co-relation is not maintained, fulfilling of the
condition regarding usage of the imported product ill a particular project

cannot be established. That is the reason why the Project Import
Regulations envisage registration of the contract for a specified project.”
[Para 5.3]
“The Tariff entry has to be read on the basis of language used therein as
has been held in a number of judicial pronouncements. The judiciary
cannot legislate and their only job is to interpret the law as it is worded.
They cannot add or subtract any words into the legislation. It s a well
settled position in law that in interpretation of fiscal statutes, the principles
of strict interpretation should be followed.” [Para 5.12]

Per: P.R. Chandrasekharan, Mr. :
1.

The appeal is against the Order-in- Original No. 15-16/
2006/CAC/CC(I)/
AKP dated 31/01/2006 passed the Commissioner of Customs (Import), New
Custom House, Mumbai.

2.

The appellant, M/s. Bharat Bijlee Ltd., are manufacturers of electric transformers.
The appellant import CRGO electrical steel sheets and electrolytic copper rods
for the manufacture of such transformers. They imported the said materials under
Project Import Regulations, 1986 under heading No. 98.01 of the 1st Schedule
to the Customs Tariff Act. The appellant also procured the same materials
without payment of Customs duty under duty exemption entitlement scheme and
also on payment of appropriate Customs duty. The appellant had undertaken 16
projects under which they imported the aforesaid raw materials on concessional
rate of duty under heading 98.01of the Customs Tariff as per the Project Import
Scheme during 1995-99. In respect of imports under 4 project, the assessment
had been finalised. However, in respect of 12 projects, the assessments were
provisional and were pending finalisation.

2.1.

An investigation was undertaken into the project imports undertaken, which
revealed that the appellant had imported raw materials in excess of the quantity
required by them for manufacture of transformers for the specified project. In
certain cases it was observed that the import under the Project Import Scheme
had taken place after the transformers had been manufactured and dispatched to
the project site by the importer. Statement of the Dy. General Manager
(Materials) of the appellant-farm was recorded on 13/09/2000 wherein he
was asked about the project undertaken in respect of M/s. Haldia Petro. In his
statement the said official confirmed that in respect of the said project,
transformer had been manufactured and dispatched from the factory even before
the imported material had been cleared by the Customs and when he was
questioned about what was done with the imported material, he evaded a direct
answer and stated that the duty element saved on has been passed on to the

project authority. From the investigation conducted it came to light that the
appellant imported CRGO steel and cooper in excess of the requirement of the
specific project and the imported material had not been used for the project for
which it was intended but was diverted. Thus, it appeared that the appellant had
violated the provisions of Project Import Regulations, 1986 by misusing the
benefit under the said scheme.
2.2.

Accordingly, a show cause notice dated 30/07/2001 was issued proposing to
finally assess the goods imported under 12 contracts with a total assessable
value of Rs. 4,22,07,432/- under Project Import Regulations (assessed
provisionally earlier) on merits without extending the concessional rate of duty
applicable to project Imports under CTH 98.01 and demanding differential duty
of Rs.98,57.918/- as per the terms of the bond/bank guarantee executed by
them at the time of clearance of the goods under project imports. It was also
proposed to confiscate the said goods under Section 111(o) .of the Customs Act,
1962 and to impose penalty under Section 1 12(a) of the Customs Act. In respect
of four contracts, where the assessments had already been finalised, another
show cause notice dated 23/01/2002 was issued proposing to re-determine the
Customs duty on merits without extending the benefit of concessional rate of duty
available to project imports and demanding differential duty of Rs.16,12,401/under the provisions of Section 28(1) of the Customs Act along with interest
thereon under Section 28AA. The notice also proposed to impose penalties on
the appellant under Section 114A and also to impose fine on the goods already
cleared. The case was adjudicated vide the impugned order and the learned
Commissioner finalised he assessment in respect of 12 projects on merits rate
without extending the benefit of project imports and confirmed the differential
duty demand of Rs 98,57,918/-. In respect of four projects which had already
been finalised, he confirmed the duty demand of Rs.16,12,401 /- under the
provisions of Section 28 of the Customs Act and held that the appellants are
liable to pay interest thereon under Section 28AA of the said Act. He also
confiscated the goods imported under 16 contracts. As the goods were
physically not available for confiscation, he imposed a fine in lieu of confiscation
amounting to Rs.1.25 crore. He also imposed a penalty of Rs.50 lakhs on the
appellant under Section 112(a) in respect of notice dated
30/07/2001 and a
penalty of Rs.16,12,401/- under Section 114A of the Customs Act, in respect of
show cause notice dated 23/01/2002. It is against these orders, the appellant is
before us.

3.

The learned counsel for the appellant made the following submissions.

3.1.

The contracts for the projects which they entered into, provided for a strict
delivery schedule and a penalty if the delivery was not made on time. The total

time required from the date of purchase order to actual import of raw materials
under the Project Import Regulations is about 15 months and the time taken for
manufacturing a transformer is at least three months. Therefore, if they had
waited for 18 months to import the raw materials and manufactured the
transformers for the specified project, they would not have been able to deliver
the transformers on time and they would have been liable to pay, liquidated
damages for the delay. Therefore, in order to meet the delivery schedule, they
did not wait for the imports under Project Import Regulations but utilised similar
raw materials lying in stock with them, which was either duty-paid imported raw
materials or raw materials imported under DEEC scheme in respect of which
they had discharged the export obligation. However, they had passed on the
benefit of concessional rate of duty under the Project Import Regulations to
the customers even though they had utilised duty-paid materials to manufacture
the transformers.
3.2.

During 1995-99 they had registered 16 contracts under Project Import
Regulations. In respect of four contracts, the assessments were finalised
between 10/06/1998 to 25/01/2000. In respect of balance contracts the same
were provisionally assessed. In respect of the contracts which had already been
finalised, a show cause notice dated 23/01/2002 has been issued demanding
duty of Rs.16,12,401/- and in respect of 12 provisionally assessed contracts, a
show cause notice dated 30/07/2001 has been issued demanding differential
duty of Rs. 98,57,918/-. It is his submission that they have not contravened any
law. They have not changed the location of the project and there is no allegation
that any material imported under concessional rate of duty under Project Import
Scheme had been diverted to the open market. The material they imported in
respect of a particular project might have been used in the manufacture of
transformers which were supplied for another project. Therefore, a purposeful
interpretation must be given to the Project Import Regulations rather than a
mechanical interpretation based on the one-to-one co-relation between the
project and the goods imported under the Project Import. Once it is not disputed
that the appellants were entitled to import under the Project Import Regulations
and the project so registered were completed with similar materials, the
benefit should be granted. He relied on the decision of the Hon'ble apex Court in
the case of Commissioner of Customs vs. Tullow India Operations Ltd. 2005
(189) ELT 401 (SC) in support of the above contention and ONGC vs.
Commissioner of Customs 2006 (201) 321 (SC). The learned counsel further
argues that the appellant had acted bona fidely and in accordance with the
substance and spirit of the Project Import Regulations. Chapter Note 2 to
Chapter 98 requires the goods to have been imported in accordance with the
Regulations and they have complied with this condition. All the units to whom the
transformers have been supplied are units as defined under Regulations.
Regulation 4 provides that the assessments under heading 98.01 is available

to these goods which are imported against one or more specified contracts which
have been registered. The said Regulation does not speak of any end use or
one-to-one correlation and therefore, there is no necessity for any one-to-one
correlation between the raw materials imported and the goods manufactured and
supplied to a specific project. Inasmuch as they have substantially complied with
the provisions of these Regulations, the ratio of the decision of this Tribunal in
the case of BSES Kerala Power Ltd. vs. Commissioner of Cu. : toms, Cochin
2006 (196) ELT 246 (T) would apply. They have not indulged in evasion of
Customs duty whatsoever and the imported goods were used in the manufacture
of transformers for other projects and all such contracts have been fulfilled and
there is no allegation that they have diverted the imported materials in the open
market. There is no bar or restriction in the use of imported inputs which have
been assessed at concessional rate of duty under heading 98.01 to
other
projects. As regards the extended period of time invoked in respect of the notice
dated 23/01/2002, it is their contention that they have not mis-declared or misstated any facts willfully and, therefore, the extended period of time should not
have been invoked and they rely on the decision of the Hon'ble apex Court in the
case of Cosmic Dye Chemical vs. Collector 1995 (75) ELT 721 (SC) and Pahwa
Chemicals Pvt. Ltd. vs. Commissioner

2005 (189) ELT 257 (SC). In any event,

the issue relates to interpretation of statute and i he appellant bonafidely
believed that they were entitled to use as t1- ey had done and, therefore,
interpretation of a statute cannot empower the Customs authorities to invoke
larger period of time. It is also argued that the in respect of 12 projects which
were finalised by .he impugned order; imposition of penalty under Section 112(a)
of the Customs Act of Z 50 lakhs is illegal and unwarranted. Inasmuch as the
goods are not available, the question of imposing any fine in lie of confiscation is
also not warranted and they relied on the decision of the Tribunal in the case
of Associate Marketing Services vs. Commissioner of Customs 2006 (195) ELT
287.
3.3.

The learned counsel also relies on the decision of the apex Court in the case of
Zuari Industries Ltd. vs. Commissioner of Central Excise & Customs 2007 (210)
ELT 648 (SC) wherein it has been held that heading No. 98.01 needs to be
liberally interpreted as it deals with industrialisation.

1.4.

Accordingly, he prays for setting aside the impugned order.

4.

The learned Commissioner (AR) appearing for the Revenue strongly refutes the
arguments made by the learned advocate for the appellants. He submits that the
goods imported for a particular project have been diverted and used in the
manufacture of transformers which were supplied to some other projects. The
Project Import Regulations envisages that the goods imported for a particular

project should be used only in that project and there is no provision under
heading 98.01 or under the Project Import Regulations which permits the use of
such goods intended for one project in another. He also relies on the decision of
the Hon'ble apex Court in the case of Jacsons Thevara vs. Collector of Customs
and Central Excise 1992 (61) ELT 343 (SC) and Commissioner of Customs,
Mumbai vs. NRB Bearing Ltd. 2003 (159) ELT 755. He also relies on the decision
of the Tribunal in the case of Photophone Ltd. vs. Collector of Customs, Bombay
1997 (92) ELT 596 in support of the above contentions. He submits that the
procedural conditions stipulated in the Project Import Regulations have to be
strictly followed and the procedures are not mere formalities and relies on the
decisions of the Tribunal in the case of Eag!e Flask Industries Ltd. vs.
Commissioner of Central Excise, Pune 2004 (171) ELT 296 (SC) and Collector of
Central Excise, Meerut vs. Modi Rubber Ltd. 2001 (133) ELT 515 (SC).
Accordingly, he prays for upholding the impugned order.
5.

We have considered the rival submissions.

5.1. It will be relevant at this juncture to consider the wordings of Chapter 98 relating to
Projects Imports so that the issue arising for consideration can be appreciated
better. Note 2 to Chapter 98 and Tariff description of heading 98.01 are
reproduced below:
"2. Heading 9801 is to be taken to apply to all goods which are imported in
accordance with the regulations made under section 157 of the Customs
Act, 1962 (52 of 1962) and expressions used in this heading shall have
the meaning assigned to them in the said regulations."
Heading 98.01
"9801 All items of machinery including prime movers, instruments,
apparatus and appliances, control gear and transmission equipment,
auxiliary equipment (including those required for research and
development purposes, testing and quality control), as well as all
components (whether finished or not) or raw materials for the
manufacture of the aforesaid items and their components, required for
the initial setting up of a unit, or the substantial expansion of an existing
unit of a specified:
(1) Industrial plant,

(2) Irrigation project,

(3) Power project,

(4) Mining project,
(5) Project for the exploration for oil or other minerals, and

(6) Such other projects as the central government may, having regard to
the economic development of the country, notify in the official gazette in
this behalf."

5.2.

The relevant extracts of Project Import Regulations 1986 are also reproduced
below:
"4. Eligibility:The assessment under the said heading No. 98.01 shall be available only
to those goods which are imported (whether in one or more than one
consignment) against one or more specific contracts, which have been
registered with the appropriate Custom House in the manner specified in
regulation 5 and such contracts or contracts has or have been so
registered,
(i)

before any order is made by the proper officer of customs
permitting the clearance of the goods for home consumption;

(ii)

in the case of goods cleared for home consumption without
payment of duty subject to re-export in respect of fairs, exhibitions,
demonstrations, seminars, congresses and conferences, duly
sponsored or approved by the Government of India or Trade Fair
Authority of India, as the case may be, before the Customs
payment of duty.

5. Registration of Contracts:(1)

Every importer claiming assessment of the goods falling under the
said heading No. 98.01, on or before their importation shall apply in
writing to the proper officer at the port where the goods are to be
imported or where the duty is to be paid for registration of the
contract or contracts, as the case may be:

Provided that in the case of consignments sought to be cleared
through a Custom House other than the Custom House at which the
contract is registered, the importer shall produce from the Customs House
of registration such information as the proper officer may require.

(2)

The importer shall apply, as soon as may be, after he has obtained
the Import trade control licence wherever required for the import of
articles covered by the contract and in case of imports covered by
the Open General Licence or imports made by Central
Government, any State Government, statutory corporation, public
body or Government undertaking run as a joint stock company
(hereinafter referred to as
“Government Agency") as soon as
clearance from the concerned Administrative Ministry or
Department, as the case may be, has been obtained.

(3)

The application shall specify -

(a)

the location of the plant or project;

(b)

the description of the articles to be manufactured, produced, mined
or explored;

(c)

the installed or designed capacity of the plant or project and in the
case of substantial expansion of an existing plant or project the
installed capacity and the proposed addition thereto;

(d)

such other particulars as may be considered necessary by the
proper officer for purposes of assessment under the said heading.

(4)

The application shall be accompanied by the original deed of
contract together with a true copy thereof, the import trade control
licence, wherever required, and an approved list of items from the
Directorate General of Technical Development or the concerned
sponsoring authority.

(5)

The importer shall also furnish such other documents or other
particulars as may be required by the proper officer in connection
with the registration of contract.

(6)

The proper officer shall, on being satisfied that the application in
the order register the contract by entering the particulars thereof in
a book kept for the purpose, assign a number in token of the
registration and communicate that number of the importer and shall
also return to the importer all the original documents which are no
longer required by him."

5.3 From the Tariff heading 98.01 it is clear that the benefit under the said entry would
be available in respect of all items of machinery as well as components, raw
materials for the manufacture of the aforesaid items, required for the initial setting
up of a unit or for the substantial expansion of an existing unit of a specified

project. The expression used is of a `specified project'. In other words, imported
materials should be used either for the initial setting up of a unit or a substantial
expansion of a unit of a `specified project'. This condition implies that materials
imported for one unit of a specified project cannot be used elsewhere in any other
unit or in any other project. Similarly, the application for the project imports should
clearly specify the particulars mentioned under clauses (a) to (d) of sub regulation (3) of the Regulation 5 and these particulars are required to be
registered unitwise and projectwise. The purpose of requiring all these details in
advance is to ensure that there is one-to-one co-relation between the goods
imported and the projects where they would be used and, therefore, it cannot be
said that there is no requirement of one-to-one co-relation between the materials
imported and the units/projects where they are going to be used. Similarly,
importation under contracts mentioned in Regulation 4 refers to contracts for a
specific project. For a given project, there can be more than one contract under
which the goods are required to be supplied after importation. After the project is
completed the contracts have to be finalised under Regulation 7 so that the
Revenue can be satisfy that the terms and conditions of the project imports have
been complied with by the importer. If one-to-one co-relation is not maintained,
fulfilling of the condition regarding usage of the imported product ill a particular
project cannot be established. That is the reason why the Project Import
Regulations envisage registration of the contract for a specified project. In the
case before us it is an admitted position that the materials have been imported
after the machinery have been already supplied to a project. If the machinery has
already been supplied to a particular project, usage of the imported raw materials
for the manufacture of machinery which is required to be supplied to a specific
project cannot happen at all and, therefore, it is clear that the appellants have not
complied with the terms and conditions of the Project Import Regulations.
5.4.

The issue has been examined in detail by the adjudicating authority who in para
7 of the impugned order has recorded a categorical findings as follows:

"30. From the chart of consumption of CRGO sheets and copper filed
with their reply dt. 26/10/2004 it is evident that during the years 95-96 to
99-2000 (period covered by the two Show Cause Notices), imports under
Project Import Scheme ranged from 2.7% to 28.9% of the total of the
CRGO and copper sheets procured by them from all sources and used in
the manufacture of transformers. Therefore, even the contention of the
importer that imports under one protect import contract was utilized in the
manufacture of transformers covered by another contract is factually not
correct. Use of these two raw materials in the manufacture of transformer

which were not at all covered by the project import scheme, thus, ranged
from about 97% to 70% cases."
5.5.

Coming to the Tullow India case (cited supra), relied upon by the appellant, the
said decision pertains to Notification 12/1/99 where the issue involved was delay
in submission of essentiality certificate. The appellant was unable to produce the
essentiality certificate from the Director General of Hydrocarbons at the time of
importation of goods but was able to procure the same subsequently and
submitted to the Customs authorities after the imports. In that context it was held
that statute where there is a provision for provisional assessment and/or
provisional clearance subject to compliance to certain conditions such
conditions may be fulfilled at a later stage, namely, at the time of final clearance
or final assessment. We do not understand how the ratio of the said judgment
can be applied to the facts of the present case. The issue involved herein is
diversion of materials imported for a particular project to some other project and
this was not certainly the issue before the Hon‟ble apex Court in the Tullow India
case. Accordingly, we do not find any relevance of the case law to the facts at
hand before us.

5.6.

Similarly, in the case of ONGC, cited supra, the issue involved pertains to similar
circumstances where the licence was not renewed at the time of importation
but was renewed subsequently, retrospectively and, therefore, the benefit of
exemption was denied. In that context it was held that since the licence was
renewed retrospectively and the essentiality certificate was given by the
competent authority, the conditions precedent for obtaining exempt on stood fully
satisfied. It should be remembered that, in these cases, the goods were used for
the purpose for which they were imported and on y the requisite permission from
the appropriate authorities were obtained later. Hence the ratio of these
judgments cannot apply to the present case.

5.7.

Coming to the decision in the case of BSES Kerala Power Ltd., cited supra, the
issue before the Tribunal was the applicability of the concessional project import
rate for the replacement imports. The facts of the case were that the appellant
therein, M/s. BSES Kerala Power Ltd., had an agreement with Kerala State
Electricity Board for the initial setting up and generation of power plant at
Udyogmandal and after completing the formalities they imported certain parts.
During the execution of the project, it was noticed that three numbers of notable
hot section assemblies which are very essential for power generation had to be
replaced and the replacements were received and cleared at concessional rate
of duty applicable to project imports. The Revenue contended that the replaced
items did not from part of the original contract but was part of an independent
contract. The Tribunal held that once the contract is registered, items imported
under the contract are entitled to project import benefit. Inasmuch as the contract
was registered, the Tribunal extended the benefit to replacement parts also as

they were for the same specified project. In other words, in that case also there
was no usage of the imported goods for project other than the specified one.
Similarly the reliance placed on Zuari Industries Ltd. case (cited supra) does not
help as the facts are distinguishable. There was no diversion of material involved
in that case. In the case before, us that is not the issue. In the case before us, it
is an admitted position that there is a clear diversion of the goods imported under
a specific contract for a specific project to another contract for another project. In
other words, the condition of using the imported goods for a specified project
stands completely violated and, therefore, the appellant is not eligible for the
benefit of the Project Import Regulations.
5.8.

It is in this context, the decision of the Tribunal in the case of NRB Bearing Ltd.,
cited supra, becomes relevant. In the said decision this Tribunal held that the
benefit under the Project Import Regulations is specific to a unit and location
as per the Project Import Regulations and in case the imported goods are utilised
in some other units, the goods are liable to confiscation under Section 111(o) of
the Customs Act. The said decision of the Tribunal was affirmed by the Hon‟ble
apex Court reported in [2006 (197) ELT Al 57 (SC)]. A similar issue came up
before the Hon‟ble apex Court in the case of Jackson Thevara (cited supra). In
that case the imported goods cleared at concessional rate of duty by declaring
them as project imports meant for substantial expansion of an existing unit was
actually transferred to another company for setting up of new unit. It was held by
the Hon‟ble Court that since the appellant did not install the said machinery for
the expansion of an existing unit but transferred to the company for setting up of
a new unit, they are not eligible for the benefit of concessional rate of duty under
heading 84.66 of the Customs Tariff Act (predecessor to 98.01) and the
appellant is liable to pay duty at the normal rates prescribed in the Tariff. It was
further held that the goods are liable to confiscation under Section 111(o) of the
Customs Act and penalties are imposable under Section 112.

5.9.

Therefore, we do not find any merit in the argument of the appellant that so long
as the goods have been used in some projects which are also registered and not
in the specified project, in respect of which the goods were imported, the benefit
under 98.01 would be available and accordingly we reject this contention.

5.10. The appellant has also raised a point that in view of the huge time lag involved in
obtaining permission under the Project Imports, they were forced to utilise the
materials imported earlier in lieu of the materials to be imported under the Project
Imports Regulations.
In other words, they are pleading hardship or
inconvenience in following the terms and conditions of the Project Import
Regulations. This argument of the appellant has no merits. The Hon‟ble apex
Court in Shankar Raju vs. Union of India 2011 (271) ELT 492 (SC) observed as
follows:

"where the Legislature clearly declares the intent in the scheme of a
language of a statute, it is the duty of the Court to give full effect to the
same without scanning its wisdom or policy and without engrafting, adding
or implying anything which is not congenial or consistent with such
express intent of legislature. Hardship or inconvenience cannot alter
the meaning employed by the legislature, is such meaning is
clear
on the face of the statute. If the statutory provisions do not go far
enough to relieve the hardship of the member, the remedy lies with the
Legislature and not in the hands of the Court."
Therefore, the argument of hardship or inconvenience in following the terms and
conditions of the Project Import Regulations has no merit, at all and accordingly
the same is rejected. A similar view was taken by the Hon‟ble apex Court in the
case of Mihir Textiles Ltd. [1997 (92) ELT 9 (SC)] relating to project imports
wherein the appellant had attributed the delay in registration of project import
contract to bureaucratic delays.
5.11. The appellant submits that there is no requirement of one-to- one correlation
between the imports made and the projects in which they are used and so long
as the goods have been used in some approved projects, then the requirement
would be satisfied. We do not agree with this proposition. Heading 98.01 clearly
states that only materials required for the initial setting up of a unit or the
substantial expansion of an existing unit of a specified project which has been
registered with the department is eligible for the project import concession. In the
tariff entry, the expression used is "required, for the initial setting up of a unit, or
the substantial expansion of an existing unit of a specified project." If goods
imported in respect of a particular unit of a specified project are used in another
unit of another project, the expression used in the tariff entry becomes
redundant.
5.12. The Tariff entry has to be read on the basis of language used therein as has
been held in a number of judicial pronouncements. The judiciary cannot legislate
and their only job is to interpret the law as it is worded. They cannot add or
subtract any words into the legislation. It is a well settled position in law that in
interpretation of fiscal statutes, the principles of strict interpretation should be
followed. The same has been enunciated by Rowlatt J in his Classic Statement:

"In a taxing statute, one has to look merely at what is clearly said. There is
no room for any intendment. There is no equity about a tax. There is no
presumption as to a tax. Nothing is to be read in, nothing is to be implied.
One can only look fairly at the language used."

Therefore, we do not agree with the contention raised by the appellant in this
regard.
5.13. This argument is also not acceptable for another reason. There are various
schemes under the Customs law wherein one-to-one co-relation is not required
between the imported materials and their usage in a particular project. For e.g.
under the DEEC scheme, the export obligation can be fulfilled in advance and
raw materials required for the manufacture of the export products can be
imported subsequently by availing the benefit of exemption. Similarly, in the
case of duty-free replenishment scheme, imports can be made duty-free for
replenishing the materials already used in the manufacture of the exported
products and in those cases also one-to-one co-relation is not required. In other
words, wherever the legislature wanted flexibility with regard to use of materials
without any nexus between the imported materials and the exported product, :the
legislature devised a scheme to that effect. If the intention of the legislature was
to provide such flexibility in the project import scheme, they would hive
specifically provided for the same either in the Tariff entry itself or in the Project
Import Regulations. In the absence of such a provision, it cannot be presumed
that the legislature did not envisage one-to-one co-relation between the imported
goods and the projects in which they would be used.
5.14. Coming to the issue of confiscation in the case of goods already cleared and
where the assessments had already been finalised, the question of confiscation
would not arise as the bonds had already been discharged in those cases.
Therefore, the imposition of fine of Rs 25 lakhs on the goods which are not
available for confiscation is not in accordance with the law and the same is set
aside. At no point of time the appellant disclosed the fact that the goods imported
for a particular project were not used in the project but was used elsewhere.
Thus there is clear suppression of facts on the part of the appellant. At the time
of reconciliation as per Regulation 7 also the appellant did not disclose the
information and in fact gave a wrong declaration. If that be so, the appellant
cannot escape the consequences of such mis- declaration and, therefore, we do
not find any merit in the argument of the appellant that they are not liable to
penalty or the goods are not liable to confiscation. In as much as duty has been
evaded in respect of such projects, the demand of duty under Section 28 of the
Customs Act invoking the extended period of time is justified and imposition of
equivalent amount of penalty under Section 114A is also justified.
5.15. The argument of the bona fide belief raised by the appellant does not seem to be
convincing. If the appellant is claiming bona fide belief, it is for them to establish
that they were entitled to hold such a belief based on interpretation of law as
pronounced by any judicial fora. In the case before us we do not find any reason

for entertaining such a belief nor any judicial pronouncement to hold such belief
has been cited before us. Bona fide belie is not blind belief. In the case of Andhra
Pradesh Electricity Board [1984 (16) ELT 579 (Tril-.)], this Tribunal held that
bonafide belief does not mean blind belief or a self-opinionated belief. It would
imply a belief which has been reached after a sincere attempt to understand the
issue and examining it reasonably. Similarly, in the case of Inter Scape [2006
(198) ELT 275 (Tri.)] this Tribunal held that belief can be said to be bonafide only
when it is formed after all reasonable consideration are taken into account. It is
not the case of the appellant that they sought legal advice in the matter or were
so advised by any one. On the contrary, we find that there are a number of
judicial pronouncements which prohibited diversion of goods from one project to
another and, therefore, the plea of bona fide belief does not sustain.
5.16. The next issue for consideration is whether the goods are liable to confiscation
and whether fine can be imposed in lieu of confiscation and whether penalties
can be imposed on the appellant. In this context it should be remembered that in
respect of 12 contracts where the assessments were provisional, the goods were
released to the appellant on the strength of a bond and bank guarantee
submitted by the appellant. In other words, it was only a provisional clearance. At
the time of final assessment, when the violations were noticed of the Project
Import Regulations, Section 11 1(o) of the Act comes into play for violating the
end-use terms and conditions of the exemption. Therefore, as has been held by
the Hon‟ble apex Court in the case of Jacksons Thevara, cited supra, the goods
are liable to confiscation and the appellants are also liable to penalty and,
therefore, imposition of fine on the goods and imposition of penalty on the
appellant is not prohibited in law. The Hon‟ble apex Court in the case of Weston
Components vs. Commissioner [2000 (115) ELT 278 (SC)] upheld the
confiscation and imposition of fine on the confiscated goods when the goods had
been released on the execution of a bond and bank guarantee. The situation is
identical in respect of project imports also and, therefore, goods are liable to
confiscation and imposition of redemption fine is in accordance with law.
Therefore, we do not find any infirmity in the imposition of fine by the adjudicating
authority or the imposition of penalty on the appellant under Section 112(a) of the
Customs Act. In the Weston Components Ltd. case [2000 (115) ELT 278 (SC)]
the Hon‟ble apex Court held that:

"if subsequently it is found that the import was not valid or that there was
any irregularity which would entitle the Customs authorities to confiscate
the said goods, then the mere fact that the goods were released on the
bond being executed, would not take away the power of the Customs
authorities to. levy redemption fine."

The fine of Rs. 1 crore imposed is not unreasonable as the duty sought to be
evaded is also of the same order and that would have been the profit accruing to
the appellant in case they had succeeded in their efforts. However, the penalty of
Rs. 50 lakhs imposed on the appellant is quite high. Considering the fact that the
issue related to interpretation of the scope of a tariff entry, a nominal penalty
should suffice and therefore we reduce the penalty from Rs.50 lakhs to Rs.10
lakhs.
6.

In view of the foregoing, we do not find any merits in the appeal and the same is
accordingly dismissed. However, the fine is reduced from Rs.1.25 crore to Rs.1
crore and penalty is reduced from Rs. 50 lakhs to Rs.10 lakhs, for the reasons
enumerated above.
(Pronounced in Court on

/12/2012)

Per: Anil Choudhary, Mr. :

7.

I have had opportunity to go through the order recorded by my learned brother
Shri P.R. Chandrasekharan, Member (Technical), but with all humility, I differ
with the view taken by learned Member (Technical).

8.

To appreciate the facts, we have to appreciate the scheme of Project Import
Regulation.

8.1.

As heavy customs duty was normally leviable on import of machinery for
projects, which made the initial project cost very high and at times, the project
may become unviable; hence the scheme of project import was introduced by
Govt. to bring machinery etc. required for initial set up or substantial expansion
at concessional customs duty. The concept of concession in customs duty for
project(s) was introduced way back in 1965 when the country was in the need of
set up of major projects and industries for industrialization of the country. The
provision was made for import under the specified heading 9801 of the Customs
Tariff Act for items like machinery including prime movers, instruments,
apparatus and appliances, control gear and transmission equipments as well as,
components or raw materials for manufacture of machinery and their
components required for initial set up of a unit or substantial expansion of
specified industrial project, power project etc. Thus, it is a fact that not only
machinery can be imported for setting up of a new industry or plant, but even raw
material for fabrication of plant and machinery can also be imported. There
cannot be same standards of compliance for import of machinery and/or import
of raw material for fabrication of plant and machinery.

8.2

The appellant is a manufacturer of transformers etc. which are normally required
for power plant and/or captive power plan. The appellant has given details of time
taken at various stages for import of raw material for fabrication and supply of the
machinery by the eligible power project under the Project Import Regulations.
By filing the complete set of documents in the case of purchase order received
from `Nicco Corporation Ltd.' with respect to designing, manufacturing and
supply of 33 KV/ 11.5 KV, 10MVA power transformer to be installed at Gas
Cleaning Plant (Wet Type for Earth Furnace) at Durgapur Steel Plant,
Durgapur, a unit of SAIL. The documents at Annexure A to G showing the
various stages and the time normally taken has been compiled in `Exhibit-H' of
the Appeal Memo, which explains as under: -

Anne
Details of Document
xure
1
Purchase Order No. C118/P/E/0006
raised by M/s. NICCO Corporation
Limited
2
Project
Essentiality
Certificate
issued by GM- Projects, Steel
Authority of India, Durgapur Steel
Plant

Date of
Document
28.02.1995

Period taken
(months)

14.06.1995

3

3

Application made by Bharat Bijlee
Ltd. to the Industrial Advisor, Dept of
Ind.
Development,
Electrical
Industry Section, New Delhi

16.07.1995

1

4

Recommendation letter issued by
Min. of Industry addressed to the
Commissioner of Customs

01.05.1996

9

5

Application to the Collector of
Customs, Bombay for registration
of Project import Contract
Security Deposit made for above
Import of material under Project
Import at concessional rate of duty

20.05.1996

6
7
8
9

Date of Manufacture of Transformer
Date of dispatch of Transformer
TOTAL

08.07.1996
10.07.1996
05.09.1996
20.01.1997
18.08.1995
20.10.1995

2

15 months

Total period taken from the date of Purchase Order till
actual import of material

15 months

Time taken for manufacturing activity (approx)

3 months

Total

18 months

Period of contractual delivery as per Purchase Order
(Refer point no. 8 of the PO)

6 months

Liquidated damage @ 0.5% (minimum) of value
(Rs.26,20,000/-) per week of delay

6,28,800/-

LD @ 5% (maximum) of value per week of delay

62,88,000/-

8.3

From the purchase order at Exhibit-A, it is evident that the purchase price as
per purchase order is Rs.26,20,000/- to be delivered ex-works which includes
packing and forwarding charges. Clause 9 of the purchase order read with clause
8 provides that delivery period is 6 moat) s from the date of placement of Letter
of Intent (LOl) or order whichever is earlier and will be subject to liquidated
damages for delay which will be payable @ 0.5% per week subject to a
maximum of 5% of the value of order.

8.4

Thus, it is evident that time was the essence of the contract. Timely completion
of the purchase order by the appellant was in national interest so as to facilitate
timely completion of the project to avoid the evils of cost over run and the
technology becoming out of date or absolete. At the same time, delay also
results in loss of production which increases the cost of project. The appellants
have explained that the raw materials required for manufacture of electrical
transformers are mainly; CRGO electrical steel sheets in coils, electrolytic copper
rods, electrical grade insulating materials and free-compressed press boards and
the same were required to be imported, as the same were not manufactured in
India. The aforesaid raw materials were imported for completion of various orders
mainly through three channels, being: -

8.5

(i)

on payment of duty,

(ii)

Duty free under advance licences/DEEC scheme,

(iii)

Under the Project Import Regulation, 1986.

The normal time required for import of the requisite raw materials for fabrication
(under the Project I. Scheme) of a transformer is about 15months, which is
evident from the Exhibition (reproduced above) and thereafter the time of about

3 months is required for fabrication. Therefore the appellant has to wait for
about 15 months for getting the raw materials and thereafter further 3 months for
fabrication and thereafter another 1 month for testing etc. The machinery
required for power plant cannot be fabricated and/or supplied before 20 months.
8.6

The appellants explained that there is no stamping on the raw materials received
under the three channels as explained above. If the raw materials imported
through one or more channels are kept s ice by side, it cannot be distinguished
which raw material is imported under DEEC scheme or under Project Import
Regulation or duty paid they being same/similar in each and every respect.
Therefore, as a business-man of ordinary prudence in order to meet the delivery
date specified in the purchase order, the appellant started the process of import
of raw material as per the purchase order, for the power project but, without
waiting for the specific import, which would have been taken a long time as
explained above, started production with available raw materials in hand/ stock
and have supplied the fabricated transformer for the eligible power project.
Further, as required under the Provision of Project Import Regulations, the
appellants have passed on the benefit of concessional rate of duty available for
the import of specified raw materials, to the customers/ project.

8.7

From perusal of the show-cause notice, it is seen that there are basically three
allegations against the appellant. The first being goods imported under the
Project Import Scheme are not used for the specified project, second-for the
purpose of project, raw materials have been imported in excess than actually
required for the fabrication of the transformers required for the project, and thirdly
the fabrication was started and or completed and supplied even before the arrival
of the raw material at concessional tariff under the scheme, in some cases.

8.8

From the findings recorded by the Commissioner, it is seen that the
Commissioner have taken a view that as the fabrication was started in soy ne
cases prior to arrival of the requisite raw material under the scheme or in some
case even fabrication of the transformer was completed and supply made
before the arrival of the requisite raw material. The Commissioner has taken
the view by quoting regulation 4 of the Project Import Regulation, 1986 that oneto-one correlation is essential for eligibility for availing the concessional tariff of
duty. The Commissioner has relied on the judgment of NRB Bearings (supra).
The same is distinguishable because in that case pre-fabricated machineries
were imported and installed elsewhere, wherein in the present case raw
materials have been imported for fabrication of the transformers.

8.9

The appellant as a person of ordinary prudence, instead of keeping the factors of
production idle for 15 months, have utilized the similar raw material in hand and
have completed the fabrication and supplied the transformer for the approved

power project in time and as such have made substantial compliance of the
statute. There is no other allegation or adverse finding in the impugned order of
the Commissioner except that the transformers were fabricated and supplied in
some cases before the actual arrival of the requisite raw material for that
contract, under the scheme. There is no other mischief found or pointed out in
the order on the part of the appellant like import of excess raw material or
disposal of imported raw material clandestinely in the open market.
8.10

I am inclined to agree with the argument of the appellant that the eligibility criteria
of a notification has to be strictly construed, but once the assessee is found to
be eligible, the other conditions c f the notification should be given a liberal
interpretation as held by the Apex Court in the case of Tullow India Operations
Ltd. (supra).

8.11

It is never the intent of the legislature to give some benefit by one hand only to be
taken back by another hand.

8.12

That reliance placed by Revenue on the ruling of Apex Court in the case of
Jacksons Thevara vs. Collector of Customs & Central Excises not tenable. As in
that case the machinery was imported for expansion by a partnership firm, which
was transferred to a Pvt. Ltd. Co. (being a different entity), hence concessional
rate was held, not available.

8.13 Further, Revenue have relied on the Ruling of the Apex Court in the
Commissioner of Central Excise us. Modi Rubber Ltd. 2001 (135) ELT 515. In
this case the issue related to availment of proforma credit of duty on inputs
utilized for manufacture of tyres & tubes cleared at nil rate of duty. As the
availment was denied by Revenue, the same was disputed. It was held that
there is nothing in the Notification which enables input duty credit to be
maintained 8v availed of, merely because their puts are used in the manufacture
of finished products, as the underlying intention was to reduce the cascading
effect of duty only.
8.14

In the case of beneficial legislation, once the `eligibility criteria' is met for the
other allied conditions a "purposive interpretation" needs to be adopted. Where
e.g. water is required to be drawn from a tank for irrigation, it is immaterial from
which side of the tank water is drawn for irrigation.

8.15

In view of the aforementioned observations, I hold that the appellant have
complied with the conditions of the
`Project Import Regulations‟ and the
benefit of concessional duty cannot be denied.

9.

Thus the impugned order is set aside and quashed. The appeal is allowed.

The difference of opinion as detailed below is placed before the Hon'ble
President/HOD for reference to the 3rd Member:(a)

Whether the appellant is not eligible for the benefit of Project Import
Concession under CTH 9801 and consequently the imported
goods are liable to confiscation with option to redeem the same on
payment of fine and the appellant is liable to penalty as held by
the Hon'ble Member (Technical) placing reliance on the decision
of the Hon'ble Supreme Court in the case of NRB Bearing Ltd.,
2003 (159) ELT 755, Jacksons Thevara, 1992 (61) ELT 343 (SC),
Shankar Raju Vs. Union of India, 2011 (271) ELT 492 (SC) and
Mihir Textiles Ltd., (1997 (92) ELT 9 (SC)
OR

(b)

The appellant is eligible for the benefit of project import concession
under CTH 9801 as held by the Hon'ble Member(Judicial) on the
ground that the above decisions of the Hon‟ble Supreme Court are
not applicable to the facts of the case.

Per: P.K. Jain, Member (Technical)
10.1

The case was heard extensively on 29.8.2013. For the sake of brevity I am not
repeating the arguments advanced by both the sides which are already found
part of the orders recorded by my learned brothers.
However, additional
submissions and case laws emphasized are discussed below.

10.2

The learned advocate for the appellant submitted that for the manufacture of
transformers they require CRGO electrical sheets, and if they would have
followed the prescribed procedure, the Project would have got delayed.
However, they completed the Project with either duty paid material or material
imported duty free under Advance License or material imported for some other
Projects. There is no allegation from the Department that the Projects were not
completed. The learned advocate also argued that the intended object of the
Project import Scheme is to complete the Project in time. That was done in
their case, therefore there cannot be any question of evasion of duty.
Appellants have not diverted the imported material in the market for any material
gain and therefore it cannot be said that they have evaded the duty. In view
of these facts, the purposive interpretation has to be made. He argued that
there is no bar or prohibition under the law which required to use the raw material
only imported under Project Import. This factual matrix has also to be kept in
mind while deciding the case. Learned advocate also submitted that the raw
materials loose identity, moment they the store department and therefore the
whole concept of using the same material for a Project and for that Project only is

irrelevant. Such a concept may be okay in respect of capital goods but the same
yardstick cannot be applied for the raw material.
10.3

The learned counsel quoted the Hon'ble Madras High Court judgment in the
case of Tamil Nadu Small Industrial Corporation Ltd vs CCE, Chennai
reported in 2009 (234) ELT 412 (Mad) to further his argument that purposive
interpretation should be adopted to effectuate main intention of the Notification.
He also quoted the judgment of the Hon'ble Madras High Court in the case of M/s
Nirma Ltd. Vs. Saint Gobain Glass India Ltd. reported in 2012 (281) ELT 321
(Mad) to bring the point fiscal law is to be construed strictly while the Economic
Legislation is construed with intention of developing domestic industry. He also
quoted the judgment of this Tribunal in the case of Punjab Worsted Spg. Mills Vs.
CCE, Chandigarh Reported in 2001 (136) ELT 1016 (Tri-Del) to submit that
penalty is not imposable in case of provisional assessments which were
being finalized.

10.4

On issue of limitation, the learned advocate quoted this Tribunal decision in
Sujana Metal Products Ltd. Vs. CCE, Hyderabad reported in 2011 (273) ELT
112 (Tri-Bang). Similarly another judgment of this Tribunal in the case of Mexin
Adhesive Tapes vs CCE reported in 2013 (291) ELT 195 (Tri Ahd) was pressed
to bring out the point that limitation and penalty cannot be imposed on issues
involving interpretation/ discussion of law and rules.

11.1

The learned A.R., on the other hand, stated that the concept of Project Import is
not with an idea to extend the benefit of lower duty but is a system of
assessment. In a big Project a large number of equipments, materials etc are
imported and many a time the value of each and every item is not separately
available. Detailed description and specification may not be available. Thus it is
even difficult to classify each item. It is in order to simplify the clearance
procedure that the concept of Project Import was introduced. The Hon'ble
Member (Judicial)'s observation about the concept of a Project Import is to
encourage development is not in line with this. Ld. A.R. read the Customs
manual on the subject. Ld. A.R. further submitted that exemption notifications are
issued to boost industrial development of a particular sector. The learned A. R.
further submitted a copy of the application along with the recommendation letter
submitted by the applicant to the Industrial Adviser, Ministry of Industrial
Development to bring out the point that they have misrepresented to the
Industrial Adviser that the said goods are being imported for the initially assembly
of capital goods while the ground reality was that they had already
assembled in some case and in some other cases were assembling the
transformers using the CRGO electrical sheets available with them. The learned
A.R. further submitted a copy of letter from the Customs House to further his
argument that contract was registered subject to the condition that the goods
manufactured out of imported goods shall be installed only for the Project for

which such imported goods were cleared under Project import Regulations,
1986.
11.2

The learned A.R. also submitted that the Hon'ble Supreme Court in the case of
Shanker Raju Vs. U.O.I. reported in 2011 (271) ELT 492 (SC) have held that in
Court of law or equity, what legislature intended to be done or not to be done can
only be legitimately ascertained from what it has chosen to enact either in
express words or by reasonable and necessary implication - Where legislature
clearly declares its intent in scheme of a language of statute, it is duty of Court to
give it full effect without scanning its wisdom or policy, and without engrafting,
adding or implying anything which is not congenial to or consistent with such
express intent of legislature - Hardship or inconvenience cannot alter meaning
employed by legislature if such meaning is clear on face of statute - If statutory
provisions do not go far enough to relieve hardship, remedy lies with legislature
and not in hands of Court.

12.1

I have gone through the orders recorded by both learned brothers as also
various submissions made by both sides before me. Classification of goods
under the Project Import is with an idea of facilitating the assessment and faster
clearance of the goods by Customs in respect of Projects. Chapter V of the
Customs Manual which was referred to by the learned A.R. is reproduced below:
"1.

The `Project Import Scheme' is an Indian innovation to facilitate
setting up of and expansion of industrial projects. Normally,
imported goods have to be classified `on merits' under the Customs
and Excise Tariffs for levy of duty. This implies that each individual
article has to be classified separately and assessed to appropriate
duty not only for the purposes of customs duty but also for the
purposes of Countervailing Duty (CVD). For setting up of a `project',
a number of goods may be imported in one or many consignments.
If all goods required for the project are to be classified and valued
separately for assessment to duty, the process becomes
cumbersome. This may lead to delay in clearance of goods.
Further, the suppliers, while sending goods for a contracted project,
do not value each and every item or parts of machinery
manufactured and supplied in stages. Ascertaining values for
different items further delayed assessment on merits and leading
to demurrage and time and cost overruns for the project. The
project import assessment provisions introduced in Customs Tariff
in 1965 and continued ever since facilitate early and quick
assessment by simplifying the process of classification and
valuation of goods required for a project.

2.

The Project Import Scheme seeks to achieve the objective of
simplifying the assessment in respect of import of capital goods
and all the related items required for setting up of a project by levy
of a flat rate of duty in respect of such goods. This objective has
been achieved by incorporating a heading 98.01 under Chapter 98
of the Customs Tariff and prescribing a uniform customs duty rate
under this heading.
All the goods approved for importation in
connection with an industrial project are classified under this
heading. Goods classified under this heading cannot be classified
under any other heading which may cover the product more
specifically.

3.

The different projects to which heading 98.01 applies are; irrigation
project, power project, mining project, oil/mineral exploration
projects,
etc. Such
an assessment is also available for an
industrial plants used in the process of manufacture of a
commodity. However, this benefit is not available to hotels,
hospitals, photographic studios, photographic film processing
laboratories, photocopying studios, laundries, garages and
workshops.
This benefit is also not available to a single or
composite machine. The Central government can also notify
projects in public interest keeping in view the economic
development of the country to which this facility will apply. This is
achieved by issuing a notification. A number of notifications have
been issued notifying a large number of projects for assessment
under heading 98.01."

12.2

From the above, it is very clear that purpose of classifying any goods
under Project Import is for ease of assessment and faster clearance by
Customs. The delays on the part of project authority, supplier, other Government
authorities cannot be rectified by classification under Project Import. These have
to be looked into by respective person.

12.3

However, it is to be noted that the Government has also used the Project Import
classification at times to grant a lower rate of duty for certain Projects by
issue
of exemption notification. Similarly lower rates of duty have been
prescribed at times to boost industrialization of a particular sector. However,
such steps by the Government are normally through exemption notification.
Even when capital goods are imported classifying under Chapters 84,85, 90 or
other Chapters, exemption Notifications issued are with a view to encourage
industrialization in that particular sector. For example, a lower rate of duty is
prescribed for manufacture of jewellery or diamond processing, the same may
be with an idea to boost jewellery and diamond processing centers. Thus in
my view classification under 98.01 is for case of assessment and clearance by

Customs while exemption notification are with a view to encourage particular
sector.
12.4

In the present case, Power Projects have been given a lower rate of duty by
exemption Notification No. 90/94-Cus dated 1.3.1994. However, before availing
the benefit of said notification goods are required to be classified under Heading
98.01.

12.5

In order to resolve the issue we have to appreciate that Customs duty is charged
under Section 12 of the Customs Act, 1962. The said Section reads as under:

12. Dutiable goods.
(1)

Except as otherwise provided in this Act, or any other law for the
time being in force, duties of customs shall be levied at such rates
as may be specified under the 2 [Customs Tariff Act, 1975 ] (51 of
1975 ) or any other law for the time being in force, on goods
imported into, or exported from, India. 2 [The provision of subsection (1) shall apply in respect of all goods belonging to
Government as they apply in respect of goods not belonging to
Government.]

12.6

It will be seen from the above Section that the Customs duty is chargeable
on Import/Export of goods in/from India. Customs duty is not a duty on the
importer or exporter but on the goods imported/exported. Duty may be paid
by an importer or an exporter because he is importing/ exporting the goods and
all the benefits/ obligations etc relating to said goods are with the importer/
exporter. If any goods are allowed to be imported, subject to certain
conditions, those conditions are required to be fulfilled in respect of the goods
imported. Liability or benefit in respect of the imported/ exported goods cannot
be shifted to other set of goods imported or exported until and unless these are
expressly allowed under the Customs law.

12.7

Hon'ble Member
(Judicial)'s main thrust have been that if the importer is
asked to follow the procedure, it would take 15 months before he could deliver
transformers to the Power Project.
The period is based upon an example
provided by the appellant. I have seen the said tabulation and I am of the view
that period given in the tabulation can be easily curtailed if the importer takes
appropriate steps as also does various activities parallelly rather than serially.
For example, three months period is taken for getting a Project Essentiality
Certificate from General Manager (Projects), Steel Authority of India. In this case
the Steel Authority of India are buyers and are executing the Project and before

placing the order to the appellant, would have already examined the details and
the requirement (including the CRGO sheet required) and it is beyond one's
comprehension why three months period is required to get a Certificate from the
Project authority i.e. the Steel Authority of India in this case. Similarly another
one month period has been given for making an application. I have gone
through copy of the application. There does not appear to be any reason for
requiring such a long time because even before getting an order applicant
would have estimated how much and what type of CRGO sheets are required.
Nine months have been indicated for getting a recommendation letter from the
Ministry of Industry. If the appellant has filed all the documents in time and
followed up, there does not appear to be any reason for such a long time. In fact
to my mind, making an application to Ministry of Industry, placing the order for
Import etc. can all be done parallelly.
Even application for registering the
contract under Project Import on provisional basis can be made even if for
some reason there is a delay in getting a recommendatory letter from
Ministry of Industry. The goods can be imported and cleared by the appellant
provisionally under project import at concessional rate or normal rate
(and
claim refund later on). The appellant has entered into the contractual delivery
and highlighted that he is required to pay damage for delay in supplying the
goods in time. The applicant should estimate and indicate a reasonable time to
the buyer to execute the Project. The various reasonings given for delay in
execution of Project are not on sound footing. In any case these are contractual
obligation between appellant and buyer and statutory laws cannot be
circumvented in the name of contractual obligations.
12.8

The learned advocate has given a lot of emphasis on purposive interpretation.
There can be no two opinions that the purposive interpretation has to be taken.
Question is purposive interpretation of the law/ scheme or action of the appellant.
I think it is purposive interpretation of law. As explained in para 10 above,
Customs duty is charged on the import of goods. The benefits or liabilities of the
goods imported are with those goods alone, until and unless law provides for
some other exigencies. In the present case, there is no dispute that the goods
imported for a particular Project were not used in that Project. These might have
been used for goods cleared on payment of duty or in respect of some others
project. Heading 98.01 reads as under:Tariff
Items

Description of goods

Unit

Rate of duty
Standard

(1)
9801

(2)
All items of machinery including
prime
movers, instruments,
apparatus and appliances, control
gear
and
transmission

(3)

(4)

Preferenti
al Areas
(5)

equipment, auxiliary equipment
(including those required for
research
and development
purposes, testing and quality
control), as well as all components
(whether finished or not) or raw
materials for the manufacture of
the aforesaid items and their
components, required for the
initial setting up of a unit, or the
substantial expansion of an
existing unit, of a specified:
(1)
Industrial plant,
(2)
Irrigation project,
(3)
Power project,
(4)
Mining project,
(5)
Project for the exploration
for oil or other minerals, and
(6)
Such other projects as
the
Central Government may,
having regard :o the economic
development of the country notify
in the Official Gazette in this
behalf; and spare parts, other raw
Materials
(including
semifinishe3
material)
or
consumable stores not exceeding
10% of the value of the goods
specified above provided that such
spare parts, raw materials or
consumable stores are essential
for the maintenance of the plant or
project mentioned in (1) to (6)
above.

12.9

A plain reading of the said description unambiguously states that "raw materials
required for the manufacture of all items of machinery including prime movers,
instruments etc." are classifiable under the said heading. Obviously, after the
import, raw materials has to be used in the manufacture of machinery required
for the initial setting up of a unit/ substantial expansion. While there is no
stipulation that importer cannot use raw material imported under different
Heading for the manufacture of machinery under Project import but there is

definite stipulation that raw material imported under Project Import has to be
used in the manufacture of machinery required for that Project.
12.10 I also note that Hon'ble Supreme Court in the case of Shanker Raju Versus
Union of India reported in 2011 (271) ELT 492 (S.C.) has observed as under:-

"The learned counsel Shri Narasimha submits that the Legislature, while
amending Section 8 of the Act, has not placed any bar or embargo or any
outer limit of number of years that can be served by a Member of the
Tribunal. Therefore, a Member of the Tribunal who has served for ten
years as a Member is still eligible to apply and participate in the selection
process for being appointed as a Member. Though the argument
advanced looks attractive, but on a deeper consideration, we find no merit
in the contention canvassed by the learned counsel. In our view, the
language employed in the Section does not admit any ambiguity. The
language of the Statute is clear and unambiguous. Section 8 (1) of the Act
provides the term of office of Chairman of the Tribunal, which shall be five
years from the date he assumes his office. The proviso qualifies and
carves out an exception to one` main enactment. The exception is, though
a Chairman can hold office as such for a term of five years, he cannot hold
such office after he attains the age of sixty-eight years. Sub-section (2) of
Section 8
of the Act provides the "Term of Office" of a Member of the
Tribunal, first part of the Section envisages that a member of the Tribunal
shall hold the office for a `term of five years'. The term as applied to an
office, refers to a fixed and definite period of time that an appointee is
authorised to serve in office. Alternatively, it can be said that the term of
office that is used by the Legislature could only mean the period or limit of
time during which the incumbent is permitted to hold the office. The
second part of the Section gives discretion to the appointing authority to
extend the term of office of a member of the Tribunal to one more term of
five years. The expression `extendable', that finds a place in the subsection, could only mean that the term of office of an incumbent as a
member of the Tribunal can be extended if the parties agree. The proviso
appended to the sub-section again carves out an exception to the main
provision and restricts a member for holding office after he has attained
the age of sixty five years. The proviso takes care of a situation where a
member whose term of office is extended for a further period of five years
cannot hold such office if he has attained the age of 65 years during the
extended period of five years. A combined reading of both parts of Section
8(2) of the Act clearly demonstrates that a member of a Tribunal can hold
such office for a fixed and definite period of time, i.e. for a period of five
years from the date on which he enters upon his office and that period

may be extended for one more term of five years. What is contended
before us by the learned counsel for the petitioner is that there is neither
prohibition nor any embargo for a member who has completed 10 years
as Member to participate in the selection process for being appointed as a
Member of the Tribunal for another term of five years. This, in our opinion,
is impermissible since the total term that a person can hold the office of
the Member of the Tribunal is only for a period of 10 years. In our view, if
the office is created by the Legislature under due authority, it may fix the
term and alter it. We can understand the heart burn of a person who has
served as Member of the Tribunal for ten years and. thereafter, is
ineligible for being appointed as a Member of the Tribunal. We cannot
help this situation. In a court of law or equity, what the legislature intended
to be done or not to be done can only be legitimately ascertained from
what it has chosen to enact either in express words or by reasonable and
necessary implication. It is apt to remember the words of Lord Salmon in
IRC v. Ross Minister Ltd. (1979) 52 TC 160 (HL). It is stated, "however,
much the courts may deprecate an Act, they must apply it. It is not
possible by torturing its language or by any other means to construe it so
as to give it a meaning which Parliament clearly intend it to bear."
We may also add that where the Legislature clearly declares its intent in
the scheme of a language of Statute, it is the duty of the Court to give full
effect to the same without scanning its wisdom or policy and without
engrafting, adding or implying anything which is not congenial to or
consistent with such express intent of legislature. Hardship or
inconvenience cannot alter the meaning employed by the Legislature if
such meaning is clear on the face of the Statute. If the Statutory provisions
do not go far enough to relieve the hardship of the member, the remedy
lies with the Legislature and not in the hands of the Court."
12.11 The CRGO electrical sheets can be imported and cleared on payment of duty
under chapter 72. Alternately, the same CRGO electrical sheets can be imported
and classified under heading 9801, if condition in the said heading are met.
Such CRGO electrical sheets can be cleared at appropriate rate applicable
to Project Import. Once, importer decides one of the two classifications for
clearance purpose, he has to follow the rigours for that particular heading. In the
present case, the importer had decided to clear the CRGO sheet under heading
9801, therefore, has to follow rigours of heading 9801.
Description under
Heading 9801 makes it clear that the raw material imported under Project Import
is to be used in the manufacture of machinery which is required for that Project.
Raw material imported cannot be used for the manufacture of machinery which is
cleared for some other Project or other use. The law does not permit flexibility to
inter-change material imported under the Project Import for some other purpose

and therefore, CRGO electrical sheets imported for a particular Project, cannot
be used for any other purpose including for some other Project.
12.12 I find that Ld. Advocate has given lot of emphasis or purposive interpretation of
law. When the law is clearly written and there are no two interpretation of that
law, the concept of purposive interpretation of law cannot be other than what the
law states. In my view, appellant is trying to justify his actions in the name of
purposive interpretation. As explained earlier, Customs Duty is duty on the
import of goods. Associated conditions, obligation and benefits are related to
those goods alone here appellant has given false declarations to get the
letter from Ministry of Industry violated the conditions on which contract was
registered under Project Import Regulation and now on being caught is justifying
the action as purposive interpretation of law.
12.13 Learned advocate has quoted Hon'ble Madras High Court judgment in the case
of Tamil Nadu Small Industrial Corporation Ltd vs CCE, Chennai (supra). In the
said case the appellant was having number of manufacturing units. Issue was
whether each factory can get benefit of SSI exemption under Notification 175/86
or not. An explanation was added in the said Notification, clarifying that where
the specified goods are manufactured in a factory, belonging to or maintained
by the Central Government, or by a State Government, or by the Khadi and
Village Industries Commission, then the value of excisable goods cleared from
such factory alone shall be taken into account. Question was whether
explanation will have a retrospective effect. It is in this context that the Hon'ble
Madras High Court had held that the purposive interpretation of notification is
required to be adopted. From the plain reading of the said explanation, it is clear
that intention is to encourage the Central Government or State Government or
KVIC to setup units. In the present case, I do not find anything express or
implied either in the heading 9801, or exemption notification so as to justify
the appellant's action. Another case quoted by learned Advocate, is Hon'ble
Madras High Court judgment in the case of Nirma Ltd. Vs. Saint Gobain Glass
India Ltd. (Supra). This case was relating to Anti-Dumping duty and in that
context, the Hon'ble High Court of Madras held that the purpose of Anti-Dumping
duty is to safe guard the domestic industry and therefore had to be considered as
an Economic Law rather than a fiscal law and it is well settled that the fiscal law
is to be construed strictly while the economic legislation must be construed with
intention of developing the domestic industry. In the case, it is the fiscal law. As
noted earlier as per provisions of heading 9801 as also Section
12
of the
Customs Act, 1962, imported raw materials are to be used for a particular
project and therefore cannot be used for any other purpose including other
projects. In my view, case laws quoted by learned Advocate is not helping the
case of appellants. The law very clearly tells about the usage of goods imported.
In such a situation we cannot take other interpretation.

12.14 The Id. Advocate quoted, the Hon'ble Supreme Court judgment in the case of
Commissioner of Customs
(Imports), Mumbai Vs. Tallow India Operations
Ltd. reported in 2005 (189) ELT 401 (S. C.). In the said case, there was delay
in getting the essentiality certificate from D.G. Hydrocarbons and therefore said
certificate could not be produced at the time of importation. It is in that context
that the Hon'ble Supreme Court has stated that if it is not within the power and
control of importer and depends upon acts of other public functionaries, noncompliance of such condition, subject to just exception cannot be held to
be a condition precedent which would disable it from obtaining benefit therefrom
for all times to come. Clearly the said judgment is relating to procedure delay is
getting certificate and not applicable to the present case. In the present case
goods imported and cleared under heading 9801 were not used for the
Project. Procedural delay cannot be compared with diverting or not using the
goods imported for the Project. Similarly, another case quoted by the learned
Advocate is ONGC Ltd. Vs. Commissioner of Customs, Mumbai reported in
2006 (201) ELT 321 (S.C.).
Here again the delay was in production of
essentiality certificate. As mentioned earlier, case relating to delay and that of
not using the goods imported under Project Import for the Project, are two
different things and are not comparable. Another judgment quoted by the
learned Advocate is Zuari Industries Ltd. Vs. Commissioner of Central Excise &
Customs reported in 2007 (210) ELT 648 (S.C.). In this case, during expansion
of a fertilizer plant, a power plant was also being setup. The question was
whether the power plant can be considered as part of fertilizer plant or is an
independent plant. It is in this context the Hon'ble Supreme Court has taken a
view that power plant can become part of entire Project, and it can also be
independent power plant. I do not find anything similar in the present case.
Another judgment quoted is BSES Kerala Power Ltd. Vs. Commissioner of
Customs, Cochin reported in 2006 (196) ELT 246 (Tri. - Bang.). In this case
certain goods were imported under Project Import. After installation, few items
imported were found to be defective. Importer imported new items to replace the
defective part from other supplier. Since the new parts were required to replace
defective parts, this Tribunal has allowed the benefit of project import on the new
items. In fact, heading 9801, specifically allows spare parts under project import.
In the present case, the issue is use of imported raw material for purpose other
than the project for which such raw materials were imported.
13.1

Ld. A.R. during the arguments produced the sample copy of the application
submitted by the appellant to the Ministry of Industry. It is seen in Part B the
appellants have made the following declarations:"2.

We confirm that the raw materials/ components in Part C are being
imported for the initial assembly of capital goods mentioned above.

3.

We do confirm that the raw materials/ components in Part C shall
not be used either as spares/ replacements or in the manufacture
of sub-assemblies required as spares/ replacement.

5.

We shall be liable for any legal action and penalties as per the
relevant Customs Tariff Act as amended form time to time in case
of diversion of the goods imported under concessional duty or
misuse of the imported material."

It is very clear that even before placing the order, the appellant have declared
that the raw material is being imported for the initial assembly of capital goods
required for the Project. The appellant have also made declaration that they
shall be liable for any legal action and penalties as per the relevant Customs
Tariff Act as amended form time to time in case of diversion of the goods
imported under concessional duty or misuse of the imported material.
Further after getting the recommendation letter when the Project is registered in
the Customs House, in communication for registration, the Customs House had
made it clear that appellant should submit a declaration that imported goods or
goods manufactured out of imported goods shall be installed only for the Project
for which such imported goods were cleared under Project Import Regulations,
1986. Relevant declaration is:
"3.

You should also submit a declaration from the Project Authority
that imported goods or goods manufactured out of imported goods
shall be installed only for the Project for which such imported
goods were cleared under Project Import Regulations, 1986."

From the declaration made by the appellant to the Ministry of Industry and also
the communication from the Customs House, department was mislead to believe
that the material is being imported for the manufacture of capital goods. Further
these capital goods shall be installed only for the Project for which such imported
goods were cleared under Project Import Regulations, 1986. Further, from the
declaration made by the appellant, it is clear that they knew that they shall be
liable for any legal action in case of diversion of the goods imported under
concessional duty or misuse of the imported material. In the present case it is
an admitted position that imported electrical sheets were not used in the
manufacture of transformers which were sent for the particular Project for which
these were imported. The electrical steel sheets were diverted for the
manufacture of other goods which were supplied to various customers, perhaps
for some other Projects also. Under these circumstances, the action of the
appellant is contrary to the declaration given to the authorities and it cannot be
said that the appellant was not aware of the said provisions. Therefore, there can
be no doubt that the imported goods are liable to confiscation, and the appellant
is liable to pay redemption fine and penalty.

13.2

In the appeal memorandum, the appellant has made the submission that in case
of provisional assessment no penalty is imposable. Section 18 of the Customs
Act, which deals with provisional assessment does not stipulate that penalty
cannot be imposed. Similarly, Section 112 or 114A do not stipulate that
penalty cannot be imposed in case of Provisional Assessment. Ld. Advocate's
contention is without basis. In case of violation of Section/Rules, penalty is
imposable. Further in case of provisional assessment in Project Import is
resorted as large number of goods are imported in various consignment over a
period of time the customs authorities have to ensure that these are within the
contracted quantity, value etc. The purpose of provisional assessment was
not relating to the fact that whether or not to classify the goods under heading
98.01. Classification of goods under 98.01 was based upon false declaration.
Under these circumstances, the confiscation, fine and penalty are imposable in
the facts of the present case.

13.3

Another case quoted by the learned Advocate is the case of Punjab Worsted
Spg. Mills Vs. Commissioner of Central Excise reported in 2001 (136) ELT 1016
(Tri. Del.) to bring the point that no penalty is imposable is case of
provisional assessment. In the said case the provisional assessment was made
relating to Trade Discount. At the time of finalizing the provisional assessment,
appellant could not prove that certain trade discounts were passed on to certain
buyers. It is this context, Tribunal took a view that penalty is not imposable in
provisional assessment. Sujana Metal Products Ltd. Vs. Commissioner of
Central Excise, Hyderabad reported in 2011 (273) ELT 112 (Tri.-Bang.) is
another case quoted by Ld. Advocate. This case was relating to supplies from
DTA unit to developer in SEZ and amendment of Rule 6 (6) of CENVAT Credit
Rule, 2004 was carried on 31.12.2008. Tribunal took a view that amendment is
retrospective in nature. Further, in the said case, the Tribunal has taken a view
that the issue involved interpretation of statutory provisions and in such case,
there is no question of invoking extended period on ground of suppression.
Another judgment of this Tribunal quoted by Ld. Advocate is Mexin Adhesive
Tapes Vs. CCE reported in 2013 (291) ELT 195 (Tri-Ahd). The issue involved
was whether particular goods are covered under Section 4A or not viz. M.R.P.
based assessment. The Tribunal has taken a view that the issue involving
interpretation of law and rules, no evidence of intention to evade duty by
suppression of facts, misdeclaration, fraud etc. hence extended period was not
invocable nor penalty is imposable.

13.4

Facts of the present case are totally different. Appellants have cleared
goods/obtained Recommendatory letter based upon false declaration, knowing
the implications. There is no interpretation of law involved. This is clear from the
declaration given by them.

14.

In view of the above, I agree with view of Hon'ble Member (Technical) that the
appellant is not eligible for the benefit of Project Import Concession under CTH
9801 and consequently the imported goods are liable to confiscation with option
to redeem the same or payment of fine and the appellant is liable to penalty.

(Pronounced in Court on 04 /10/2013)
MAJORITY ORDER
15.

In view of the majority decision, the appeal is dismissed. However, the fine is
reduced from Rs. 1.25 Crore to Rs. 1 Crore and Penalty is reduced from Rs. 50
lakhs to Rs. 10 lakhs.
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“Ld. AR for Revenue draws our attention to condition 13 (i) of Notification
103/08 – Cus, which notified the drawback rates. It is specially mentioned
therein that All Industry Rates are available only to goods which are
manufactured without availing Cenvat credit and this condition is not with
reference to person exporting but with reference to the goods. In the
present case, it is very clear that goods were manufactured availing Cenvat
credit. In the ARE forms filed by the applicants at the time of export to

claim drawback in which it has been declared jointly by the applicant –
exporter as well as their manufacturer as follows:
“We hereby certify that the above mentioned goods have been
manufactured:
(a).
without availing Cenvat credit under Cenvat Credit Rules, 2001”
[Para 9]
“Ld. AR submits that the first declaration is a wrong declaration which is
straightaway identifiable. He points out that incidence of excise duty at the
final product stage was lower than the duty drawback amount and that is
the reason why manufacturer has not chosen not to claim rebated of
terminal excise duty but has chosen to claim higher amount of the duty
@10% to 12% notwithstanding the prohibition under clause (16) of
notification 32 / 05 – Customs dated 8.04.2005.” [Para 10]
“We find that the restriction in condition 13(i) of Notification 103/2008 – Cus
(N.T) is with reference to the goods manufactured and not with reference to
the person who is claiming drawback. Further in the present situation, if
the manufacturer was to export the goods and claim drawback he would
not have been eligible to get the drawback (excepting the customs
component).”[Para 12]
Per Mathew John. Mr. :
1.

There are two early hearing applications for hearing of stay petitions and appeals
by applicants No. 1 and 2. Since early hearing of stay petitions are taken up
order are being passed these are disposed of as infructuous.

2.

There are four stay petitions in four appeals being considered in this proceeding.
Out of four applicants, Applicant 1 and 2 are exporters from whom duty drawback
amounts sanctioned to them are demanded back along with interest and
penalties. Applicant No. 3 is the Chief Executive Officer of both Big Bangs
International Pvt. Ltd. and Big Bags (India) Pvt. Ltd. Applicant No. 4 is the
manufacturer of the goods exported for which drawback has been claimed. On
Applicant No. 3 and applicant No. 4 only penalties stand imposed.

3.

The facts involved in these petitions are common and are arising out of a
common impugned Order – in – Original. Therefore, all the four stay petitions are
taken up together for disposal. There are also two MISC petitions for early
hearing of stay petitions. As we are disposing the stay petitions, the early hearing
applicants have become infructuous. Accordingly, the EH applications are
dismissed.

4.

5.

The applicant – exporters exported Flexible Intermediate Bulk Containers and
claimed duty drawback under Sl. No. 6305 of the Drawback Schedule under
which entry, the rate of drawback for customs and excise components of
drawback put together was 10.3% to 12.2% of FOB value during the relevant
period. These goods were manufactured by M/s Bishen Saroop Ram Kishen
Agro (P) Ltd. (BSRKAL), who had imported the raw material required for
manufacture of the goods using Duty Free Credit Entitlement Scheme read with
notification No. 32/05 – Cus. dt. 8.4.05. BSRKAL sold the goods to the applicant
on payment of duty and the applicant exported the goods and claimed drawback.
Revenue was of the view that for claiming All Industry Rate as claimed by
applicant, the goods should have been manufactured without availing the benefit
of cenvat credit scheme. Since in this case, the goods were manufactured by
BSRKAL availing the benefit of Cenvat credit scheme, Revenue proposed to
recover the drawback sanctioned during the period 26.02.2009 to 30.07.09. after
adjudication, drawback amount of Rs. 2,20,92,837/- and 1,21,92,730/- stands
confirmed against the applicant – exporters, M/s. Big Bags International (P) Ltd.
and M/s. Big Bags India (P) Ltd. along with interest and penalties. There is a
penalty of Rs. 50,00,000/- each imposed on other two applicants. Aggrieved by
the order, the applicants have filed these appeals and petitions for waiver of dues
arising from the impugned order for admission of the appeals
.
Arguing for the applicants, the learned advocate relies on condition (13) of
Notification 103/08 – Cus (NT) dated 29.08.2008 notifying the duty drawback
rates and conditions under which such drawback can be claimed. Condition (13)
is reproduced below :“The expression “when Cenvat facility has not been availed”, used in the
said Schedule, shall mean that the exporter shall satisfy the following
conditions, namely: (i)

6.

The exporter shall declare, and if necessary, establish to the
satisfaction of the Assistant Commissioner of Customs or Assistant
Commissioner of Central Excise or Deputy Commissioner of
Customs or Deputy Commissioner of Central Excise, as the case
may be, that no Cenvat facility has been availed for any of the
inputs or input services used in the manufacture of the export
product.”

According to him, the applicant – exporters had not claimed any Cenvat credit
and therefore the All Industry Rates are to be sanctioned. He further submits that
Cenvat credit availed by the manufacturer has been utilized for payment of final
product duty on the goods manufactured and sold to the applicants and therefore

there cannot be a bar on the applicant – exporters in claiming All Industry Rates.
He points that the applicant had not claimed rebate of duty on final products
exported.
7.

He also relies on the circular No. 16 /09 – Cus. dated 25.5.2009 which reads as
under :“Sub: - Grant of All Industry rate of duty drawback to merchant exporters–
reg.

I am directed to refer to Para (vi) of Ministry‟s Circular No. 64/98-Cus
dated 01.09.1998, where it was clarified that in the case of merchant
exporter who procures the export goods from the open market, the benefit
of All Industry Rates of Duty Drawback shall be restricted to the Customs
allocation only, if any. Export goods purchased from the market shall be
treated as having availed the Modvat facility and would not be entitled to
the Central Excise allocation of the All Industry Rate of Drawback.
2. In this regard, references have been received in the Board from the
Directorate General of Foreign Trade (DGFT), Federation of Indian Export
Organizations (FIEO) and exporters stating that some Custom Houses
were insisting on non-availment of Cenvat declarations from merchant
exporters of garments who were not purchasing their goods from
manufacturers but were sourcing their export goods from traders. The
Custom Houses were denying full All Industry rate of duty drawback
(including the excise rate) in case exporters were not able to furnish such
declarations. The FIEO/DGFT and the exporters have represented that
the merchant exporters without supporting manufacturers cannot give
non-Cenvat availment declarations as they are not aware of the
manufacturers and can at best declare the names of traders from whom
the goods have been purchased. Further, most of the garments are being
manufactured
by
petty
manufacturers/small
scale
cottage
industries/largely unorganized sector outside the Cenvat chain and,
therefore, the higher rate of drawback may be given on garments without
insisting on any Cenvat non-availment declaration.
3. The matter was discussed with some field formations. A view was
expressed that the proviso to Rule 3 of the Drawback Rules does not
permit full drawback (both customs and central excise portions) if Cenvat
has been taken on inputs used in the manufacture of export goods and
therefore full drawback (including the excise portion) cannot be granted to
such goods.

4. The matter was referred to the Committee constituted by the
Government to formulate All Industry Rate of Duty Drawback for the year
2008-09. The Committee in its report for the year 2008-09 has
recommended that the merchant exporters who source their export goods
from the market should be given higher rate of drawback without any
declarations as “they have to purchase the products from the
manufacturer after excise clearance i.e. after payment of excise duty.
Therefore as far as merchant exporters are concerned, the full drawback
rate has to be made available to him for neutralization of excise duty paid
when clearing the goods from the manufacturer‟s premises”. The
Committee has further remarked that “in case of manufacturer exporters
there could be a possibility of double benefit if he were to claim both
Cenvat benefit as well as full duty drawback. Therefore, the only cases for
checking whether Cenvat has been availed or not, can conceivably pertain
to manufacturer-exporters and not to merchant exporters”.
5. The report of the Drawback Committee has been examined in the
Board. The goods available in the market are deemed to be duty paid
goods. Hence they bear an element of central excise duty, which needs to
be reimbursed, if such goods are exported. Ideally, the terminal central
excise duty paid at the time of clearance from factory should be refunded.
However, that is not possible in case of export of goods purchased from
the market as the trader exporter doesn‟t have duty paying documents.
The next best option is to grant All Industry Rate (AIR) of duty drawback
as AIR drawback represents average incidence of taxes suffered by inputs
used in the export product. Granting this rate on the condition that the
exporter would furnish Cenvat non availment declaration may not be
proper as such goods may have changed several hands before exports
and the final exporter may not be aware of the actual manufacturer and
whether Cenvat credit was availed on such goods.
6. As regards the proviso to Rule 3 of the Drawback Rules, it is viewed
that the interpretation that this proviso, permits only customs portion of
drawback to goods exported by merchant exporters, unless they have a
supporting manufacturer, is not correct. As mentioned earlier, the goods
available in the market are deemed to be duty paid. Even if it is assumed
that such goods had availed Cenvat, then such Cenvat would have been
used to pay the duty on final products cleared for home market. The
Cenvat availed has therefore been „given back‟ to the Government when
such goods were cleared for local market. The only possibility of double
benefit would arise only when the exporter is able to take the drawback of
the central excise portion and also the rebate of terminal excise duty paid

on goods at the time of their clearance to the local market. Such rebate is
presently not possible in terms of No.19/04- CE (NT) and 20/04-CE (NT)
as the rebate is granted only if goods are exported directly from the
factory/ warehouse and not from the market. However, as an abundant
precaution, the merchant exporters „sourcing their goods from the market
and claiming central excise portion of duty drawback may be asked to
specifically declare, at the time of export, that no rebate (both input rebate
and final product rebate) shall be taken against the exports made against
these shipping bills.
7.
In view of the above, the Board has decided to accept the
recommendation of the Drawback Committee in this regard. Thus
merchant exporters who purchase goods from the local market for export
shall henceforth be entitled to full rate of duty drawback (including the
excise portion). However, such merchant exporters shall have to declare
at the time of export, the name and address of the trader from whom they
have purchased the goods. They shall also have to declare that no rebate
(input rebate and also the final product rebate) shall be taken against the
Shipping bills under which they are exporting the goods. The merchant
exporters who purchase goods from traders may therefore furnish the
declaration, at the time of export, in the format annexed with this circular.
This is issued in supersession of para (vi) of Circular No. 64/98-Cus dated
01.09.1998.
8. The Custom Houses shall get the veracity of such declarations verified
at random and recover excess drawback in case the verification reveals
that the declaration filed by the exporter was false or double benefit has
been availed of.
9. Suitable public notice for information of the trade and standing order for
the guidance of staff may be issued accordingly. Difficulties if any, noticed
in implementation of this circular may be brought to the notice of the
Board.
10. Receipt of this Circular may kindly be acknowledged.”
8.

According to him. This circular supports his case and he is eligible to claim All
India Industry Rates since he is not the manufacturer and he has not claimed
Cenvat Credit. He relies particularly para – 6 of the above circular.

9.

Opposing the prayer, Ld. AR for Revenue draws our attention to condition 13 (i)
of Notification 103/08 – Cus, which notified the drawback rates. It is specially
mentioned therein that All Industry Rates are available only to goods which are

manufactured without availing Cenvat credit and this condition is not with
reference to person exporting but with reference to the goods. In the present
case, it is very clear that goods were manufactured availing Cenvat credit. He
drew our attention to ARE forms filed by the applicants at the time of export to
claim drawback in which it has been declared jointly by the applicant – exporter
as well as their manufacturer as follows:
“We hereby certify that the above mentioned goods have been
manufactured:
(a). without availing Cenvat credit under Cenvat Credit Rules, 2001”
10.

Ld. AR submits that the first declaration is a wrong declaration which is
straightaway identifiable. He points out that incidence of excise duty at the final
product stage was lower than the duty drawback amount and that is the reason
why manufacturer has not chosen not to claim rebated of terminal excise duty but
has chosen to claim higher amount of the duty @10% to 12% notwithstanding
the prohibition under clause (16) of notification 32 / 05 – Customs dated
8.04.2005. He submits that draw back claim was wrongly availed. Further he
points out that the applicant is relying on para 6 of the Circular dated
25.05.2009 and ignoring para 7 of the same circular which prescribed that the
merchant exporter had to give declaration as prescribed which statement was not
correctly given.

11.

He further relies on proviso to Rule 3 of Draw Back Rules, 1995. He also relies
on the decision of Nanki Fashions Vs. CC (Export) New Delhi – 2012 (282) ELT
577 (Tri. Del.) wherein applicant had been asked to deposit 100% of the
drawback amount disbursed based on such declarations.

12.

We have considered the submissions on both sides. We find strong merit in the
arguments of the Ld. AR inasmuch as we find that the restriction in condition
13(i) of Notification 103/2008 – Cus (N.T) is with reference to the goods
manufactured and not with reference to the person who is claiming drawback.
Further in the present situation, if the manufacturer was to export the goods and
claim drawback he would not have been eligible to get the drawback (excepting
the customs component). However, considering that the customs component
would have been available to the exporter we are not inclined to call for 100 %
pre – deposit of the amount confirmed. Considering the overall facts of the case
and law applicable, we direct applicant 1 and 2 to make a pre – deposit of 50% of
the drawback amounts demanded from each of them within 8 weeks. Subject to
such pre – deposit the balance dues arising from the impugned order from these
appellants and the other two appellants shall be waived for admission of the
appeals and there shall be stay on collection of such dues during pendency of
the appeals.

13.

Compliance with this order is to be reported on 7.11.2013
(Dictated and pronounced in open court)
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ORDER No. A/11611 – 11615/2013 dated 15/11/2013

“Adjudicating Authority has imposed penalties upon all the appellants by
holding that “Castor Oil” exported by the appellants were liable to
confiscation for violation of Sec 113 (d) of the Customs Act 1962. Sec 113
(d) of the Customs Act 1962.” [Para 5]
“Export orders of castor oil were required to be executed by the appellants
within the parameters of SEZ Schemes and the goods were required to be
directly transferred from SEZ unit to the port of shipment.” [Para 5.3]

“Procuring the goods by outsourcing from DTA units is not a routine
procedure and is required to be allowed by the appropriate authority in
genuine cases. Such outsourcing was to be used for fulfilling the export
obligation of the appellants and has to be a category of Castor Oil being
manufactured on sub contracting from a DTA unit. An approval given by
the Development Commissioner to outsource a material by trading does
not mean that permissions required by other controlling departments was
not required as the fulfillment of export obligation is also supervised by
Customs. Taking of permission required to be taken under the Customs
Act 1962 and the procedure prescribed there under, will amount to
imposition of a prohibition for the purpose of Sec. 2 (33) of the Customs
Act 1962.” [Para 6]
“Penalty under Sec 114 (i) is attracted, on an act committed by the
exporter, with respect to goods liable to confiscation, as soon as the goods
are brought into a customs area for export in violation of the
prohibitions/restrictions. An offence is thus committed by the appellants
and can not be wiped away by the fact that attempts of the appellants were
successful.” [Para 8]
Per : H.K. Thakur, Mr. :
1.

These appeals have been filed against Order In Original No.
KDL/Commr/16/2008 dated 31.3.2006 passed by Commissioner of Customs,
Custom House, Kandla, imposing penalties on all the appellants.

2.

Brief facts of the appeals are that appellant units procured and exported „Castor
Oil‟ directly after procuring the same from the units situated in Domestic Tariff
Area without following the procedure prescribed under Sec. 11 (1) of the Foreign
Trade Development and Regulation Act 1992 read with para 18 (c) of Appendix
14 II of Export and Import Policy 2002 – 07 and CBEC Circular No. 26/2003 –
cus dated 1.4.2003 for not taking necessary permission. These acts of the
appellants have been held to be a violation of Sec 113 (d) of the Customs Act
1962 by the Adjudicating Authority and accordingly penalties have been imposed
upon the appellants under Sec. 114 (i) of the Customs Act 1962.

3.

Sh. B. Rama Rao (Advocate) appearing on behalf of the appellants argued that
the impugned goods have not been confiscated by the adjudicating authority and
accordingly penalties can not be imposed upon the appellants under Sec. 114 of
the Customs Act 1962 as per CESTAT, Chennai Bench judgment in the case of
K Kamla Bai Vs. Commissioner of Customs & Central Excise, Trichy [2005 (186)
ELT 459 (Tri. - Chennai)]. It was also his case that there was no prohibition under
Exim Policy for the export of Castor Oil and therefore, the provision of Section
113 (d) of the Customs Act 1962 can not be invoked, especially when the export

goods were not confiscated. It was also argued that appellants had the
permissions from DGFT for trading in Castor Oil and could procure Castor Oil
from DTA units and export by such outsourcing. It was argued by the Learned
Advocate that if the export of Castor Oil is not prohibited under Exim Policy, the
same can not become prohibited because of mere failure on the part of an
exporter to abide the condition of Exim Policy making them liable to confiscate
under Sec. 113 (d) of the Customs Act 1962.
4.

Sh. K J Kinariwala (AR) appearing on behalf of the Revenue argued that as per
para 25 of the Show Cause Notice dated 6.9.2006 appellants were required to
follow certain procedures and required to obtain certain permission from the
Customs Officers as per CBEC issued Circular No. 26/2003 – cus dated
1.4.2003. As the appellants have not followed the required procedure and also
did not take the statutory permissions required, penalties have been correctly
imposed. He relied upon the judgment of Kolkata High Court in the case of M/s
Eureasian Equipments and Chemicals vs. CC and Others [1980 (i) ELT 38 (cal.)].

5.

Heard both sides and perused the case records. The issue required to be
deliberated is whether penalties can be imposed upon the appellants under Sec.
113 (d) of the Customs Act 1962. Adjudicating Authority has imposed penalties
upon all the appellants by holding that “Castor Oil” exported by the appellants
were liable to confiscation for violation of Sec 113 (d) of the Customs Act 1962.
Sec 113 (d) of the Customs Act 1962 is reproduced below:
“Sec. 113 (d).
any goods attempted to be exported or brought within
the limits of any customs area for the purpose of being exported, contrary
to any prohibition imposed by or under this Act or any other Law for the
time being in force;

5.1.

The word “prohibition” has been derived from the word “prohibit” which means to
forbid by law or authority. Sec 2 (33) of the Customs Act 1962 defines prohibited
goods as follows:
“Sec. 2 (33).
prohibited goods” means any goods the import or
export of which is subject to any prohibition under this Act or any other law
for the time being in force but does not include any such goods in respect
of which the conditions subject to which the goods are permitted to be
imported or exported have been complied with;

5.2.

Section 11 (1) of the Foreign Trade Development and Regulation Act 1992 and
para 18 (c) of the Exim Policy 2002 – 07 are reproduced below:

“i).

Section11(1). of the Foreign Trade development and Regulation
Act, 1992 reads:
Section 11 :Contravention of provisions of this Act, rules, orders
and export and import policy:No export or import shall be made by any person except in
accordance with the provisions of this Act, the rules and orders
made there under and the export and import policy for the time
being in force.

ii)

Provisions of Para 18 (C) of Appeals 4 – II of Export and Import
Policy 2002 – 07 reads as under:
The export orders so procured shall be executed within the
parameters of SEZ Schemes and the goods shall be directly
transferred from the SEZ unit to the port of Shipment.”

5.3.

It is observed from the above provisions that export orders of castor oil were
required to be executed by the appellants within the parameters of SEZ Schemes
and the goods were required to be directly transferred from SEZ unit to the port
of shipment. Appellants have been granted necessary permissions by the
Development Commissioner, Kandla SEZ for general trading of all imported
goods and indigenous goods with the condition, inter – alia, that trading in local
purchases will be permitted to all the items except those listed in the prohibited
list for import and export. CBEC Circular No. 26/2003. Cus dated 1.4.2003 was
relied upon by the Revenue to argue that permission/approval of commissioner
of Customs was required for outsourcing the requirement from the DTA units.
Para 3 of this Circular is reproduced below:
“3.
It may be noted that before allowing such sub-contracting of
production in DTA, the jurisdictional Assistant Commissioner/ Deputy
Commissioner shall satisfy himself of the bonafide necessity of such subcontracting of production in DTA. This facility may not be allowed in
routine manner to the units. It is not the intention of the Government to
allow the unit to parcel out the manufacturing into DTA or to other
EOU/EHTP /STP /SEZ under normal circumstances, but to help the units
to overcome genuine difficulties and to enable units to meet the sudden
demand of goods for exports which is in excess of production capacity of
the existing unit. Further, it may be ensured that while giving permission
for subcontracting of production in DTA or to other EOU/STP/EHTP/SEZ
units, the past antecedents of the units as well as job-working units should
also be verified and in case of any misuse of serious nature noticed in the

past or due to any other reasons, where it is felt that there is no
justification per such permission or there are high chances of abuse of
such facility, such permission may be denied with the approval of
Commissioner of Customs. All the other conditions including furnishing of
bank guarantee etc. as stipulated in the Circular No. 65/2002-Cus dated 710-2002 shall apply mutatis-mutandis in case of subcontracting of
production into DTA.”
6.

It is seen from the above circular that procuring the goods by outsourcing from
DTA units is not a routine procedure and is required to be allowed by the
appropriate authority in genuine cases. Such outsourcing was to be used for
fulfilling the export obligation of the appellants and has to be a category of Castor
Oil being manufactured on sub contracting from a DTA unit. An approval given
by the Development Commissioner to outsource a material by trading does not
mean that permissions required by other controlling departments was not
required as the fulfillment of export obligation is also supervised by Customs.
Taking of permission required to be taken under the Customs Act 1962 and the
procedure prescribed there under, will amount to imposition of a prohibition for
the purpose of Sec. 2 (33) of the Customs Act 1962.

7.

Appellants have relied upon the judgment of Chennai Bench in the case of K
Kamla Bai vs. Commissioner of Customs & Central Excise, Trichy (Supra) to the
effect that no penalties can be imposed under Sec 114 if the offending goods are
not confiscated under Sec 113 (d) of the Customs Act 1962. As the goods are
already exported hence these are not liable to confiscation. In this regard, it may
be relevant to mention that the same issue has already been settled by Hon‟ble
Calcutta High Court in the case of M/s Eurasian Equipments & Chemicals vs.
Commissioner of Customs and Other (Supra). In that case the issue before the
Hon‟ble Court was whether or not goods exported in violation or
prohibition/restriction imposed under Sec. 12 (1) of the Foreign Exchange
Regulation Act 1947will be deemed to be violation leading to penalty, with
respect to goods already exported, under Sec. 114. In that case as it was argued
by the appellants that penalties under Sec. 114 of the Customs Act 1962 can
only be imposed with respect to „export goods‟ which are not yet exported. Para
26 to 30 of the order passed by Calcutta High Court in the above case are
relevant and are reproduced below:
“26. It is quite clear that violation of any prohibition or restriction
imposed under Section 12 of the Foreign Exchange Regulation Act 1947
will result in a violation, of the prohibition or restriction under Section 11 of
the Customs Act 1962 by virtue of the deeming provisions contained in
Section 23A of the Foreign Exchange Regulation Act; and necessarily, all
the provisions of the Customs Act which may be attracted because of

violation Section 11 of the Customs Act will have effect. The question is
whether the violation of the prohibition or restriction imposed under
Section 11 of the Customs Act will attract the provisions of Sections 113
and 114 of the Act in a case where goods had already been exported. The
answer to this question will depend on proper construction of the relevant
provisions of the Customs Act and of the provisions contained in Section
113 in particular. Section 113 lays down conditions when export goods
become liable to confiscation. It makes provision as to under what
circumstances 'export goods' incur the liability to confiscation. Section 113
does not deal with actual confiscation of the goods or the physical
possibility of confiscation thereof. It only provides that 'export goods' shall
be liable to confiscation, if any of the conditions stipulated in Section 113
are satisfied, in other words, it makes provision as to the incurring of
liability to confiscation of the 'export goods'. Section 113(d) makes it clear
that 'export goods' shall incur the liability to confiscation if the goods are
attempted to be exported contrary to any prohibition imposed by or under
the Customs Act or any other law for the time being in force. 'Export
goods' as defined in Section 2(19) of the Customs Act means 'any goods
which are to be taken out of India to a place outside India'. Any goods
which are to be taken out of India to a place outside India will incur the
liability to confiscation under Section 113(d), if the said goods are
attempted to be exported contrary to any prohibition imposed by or under
the Customs Act or any other law for the time being in force. The liability to
confiscation arises and is incurred as soon as the 'export goods' are
attempted to be exported contrary to any such prohibition and attempt to
export the goods must necessarily precede the actual exportation of the
goods. The liability of the goods to confiscation, therefore, arises as soon
as the said goods are attempted or sought to be exported contrary to such
prohibition. This liability which "accrues or arises as soon as the attempt to
export the goods is made is in no way dependent and has not been made
dependent on the possibility or feasibility of actual confiscation of the
goods. This accrued liability of the goods to confiscation clearly attracts
Section 114 of the Customs Act which provides that any person who in
relation to any goods, does or omits to do any act, which act or omission
would render such goods liable to confiscation under Section 113 or abets
the doing or omission of such an act, shall be liable to penalty as provided
in the said Section. With the incurring of liability of the goods to
confiscation under Section 113, any person who in relation to such goods
has done or omitted to do any act which act or omission has rendered
such goods liable to confiscation under Section 113 or abets the doing or
omission of such an act, renders himself liable to penalty under Section
114. On a proper construction of Sections 113 and 114 of the Customs
Act with reference to the language used in the said sections this position,

in our opinion, clearly emerges. We fail to appreciate how the accrued
liability of the goods to confiscation with the attempt made for exporting
the same contrary to prohibition is extinguished or wiped out with the said
illegal attempt succeeding, resulting in the actual exportation of the goods.
A plain reading of Section 113 of the Customs Act providing for liability to
confiscation of export goods and of Section 2(19) of the Act defining
'export goods' does not appear to indicate or suggest that the accrued
liability to confiscation is so extinguished or wiped out. It may be noticed
that this liability to confiscation attaches to the goods at the time the goods
are sought to be exported contrary to prohibition and at that point of time
the goods which are to be taken out of India to a place outside India have
not been taken out of India to a place outside India. In other words at the
point of time when the liability to confiscation accrues, the goods are
'export goods' well within the meaning of the definition of export goods in
Section 2(19) of the Act.
27.
In our opinion, this appears to be the proper interpretation of
Sections 113 and 114 of the Customs Act, applying the well settled
principles of construing the said sections with reference to the language
used therein. This interpretation further appears to be in accord with the
objects for which this particular legislation has been enacted by the
Parliament.
28.
We have earlier set out the provisions of Section 11 of the Customs
Act which confers power on the Central Government to prohibit
importation or exportation of goods for purposes mentioned therein. These
purposes indeed cover very wide fields. Some of the purposes for which
the prohibition may be imposed as stated in Section 11(2) are, prevention
of smuggling, prevention of shortage of goods of any description and
prevention of the contravention of any law for the time being in force.
Section 113 provides for liability of the goods to confiscation in case of any
violation of the prohibition imposed under Section 11 of the Act and
Section 114 provides for personal penalty for those whose acts or
omissions render the goods liable to confiscation under Section 113. To
construe the said sections to mean that Section 114 can only be attracted
when the goods are attempted to be exported and will have no application
when goods have in fact been exported will defeat the purpose and object
for which the said provisions have been introduced. The submissions that
the legislature has so intended by using the words 'attempt to export' in
Sections 113 (a), (b) and (d) and the analogy of the offence of attempt to
commit suicide given in this connection are, in our opinion, misleading and
devoid of merit. An attempt to commit suicide is indeed an offence and the
act of committing suicide resulting from the successful attempt may not be

considered to be an offence. This is so for the simple reason that once a
person attempting to commit suicide succeeds in his attempt he places
himself beyond the reach of law and no punishment is intended to be
inflicted on the dead person or his heirs and legal representatives by
imposing any fine or penalty, as they may in no way be liable or
responsible for the said act. As we have earlier observed, the liability of
the goods to confiscation arises under Section 113(d), as soon as the
goods are attempted to be exported and the attempt to export the goods
necessarily precedes the actual export of the goods. Goods become liable
to confiscation as soon as the attempt is made. There is no provision in
the Act to suggest that this accrued liability is wiped out or extinguished
with the exportation of the goods. It may be that after the goods had in fact
been exported the liability of the goods to be confiscated may not be
enforceable by actual confiscation of the goods. Personal penalty of any
person who, in relation to the goods, does or omits to do any act which act
or omission renders the goods liable to confiscation under Section 113 or
abets the doing or omission of such an act has been provided in Section
114. This provision is attracted as soon as the goods Incur the liability to
confiscation under Section 113 and such liability, as we have earlier held,
arises when the goods are attempted to be exported contrary to any
prohibition. It is to be noted that at the time when the goods are sought to
be exported they are undoubtedly 'export goods' within the meaning of
Section 2(19) of the Customs Act. The liability of personal penalty
provided in Section 114 of the Act, which arises with the accrual of the
liability of the goods to confiscation under Section 113 of the Act at the
stage of the attempt to export the said goods, clearly remains and the said
liability is capable of enforcement. In the case of illegal export of any
good's contrary to prohibition the effect may be that the liability of the
goods to confiscation which arises and accrues may not be capable of
enforcement but the personal liability which arises with the accrual of
liability of the goods to confiscation can be enforced and by enforcement
of the persona] liability the offender can still be brought to book and this
kind of offence may be checked. We must, therefore hold that by virtue of
Section 23A of the Foreign Exchange Regulation Act 1947 the provisions
of Sections 113 and 114 of the Customs Act 1962 are attracted, when
there is a contravention of Section 12 (1) of the Foreign Exchange
Regulation Act 1947 in relation to goods which had in fact been exported.
This was indeed the first question which came up for consideration before
the Division Bench and has been referred to the Full Bench and our
answer to this question is therefore in the affirmative.

29.
An order by the proper officer permitting clearance and loading of
the goods under Section 51 of the Customs Act does not affect the
position.
30.
We have earlier noticed that under Section 113 of the Customs Act
export goods incur the liability to confiscation at the stage when they are
attempted to be exported.”
8.

The above case law was not brought to the knowledge of the Chennai Bench
while deciding the case of K Kamla Bai vs. Commissioner of Customs and
Central Excise, Trichy (supra) which is thus distinguishable. In view of the law
laid down by Calcutta High Court, confiscation of goods under Sec 113 (d) is an
independent act from the penalties imposable under Sec. 114 (i) of the Customs
Act 1962. Penalty under Sec 114 (i) is attracted, on an act committed by the
exporter, with respect to goods liable to confiscation, as soon as the goods are
brought into a customs area for export in violation of the prohibitions/restrictions.
An offence is thus committed by the appellants and can not be wiped away by
the fact that attempts of the appellants were successful. Therefore, penalties
under Sec. 114 (i) of the Customs Act 1962 have been rightly imposed.

9.

In view of the above appeals filed by the appellants are rejected.
(Pronounced in Court on 15/11/2013)
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“What was originally a forgery would remain null and void forever and it
would not acquire legal validity at any time by whatever process of
sanctification subsequently done on it. The forgery is antithesis to legality
and law cannot afford to validate a forgery.” [Para 5]
Per S.S. Kang, Mr. :
1.

Common issue is involved; therefore the appeals are taken up together for
hearing. Heard the learned Advocates appearing on behalf of the appellants.

(None appeared on behalf of the appellant, Suzlon Fashions (P) Ltd. in spite of
notice).
2.

Brief facts of the case are that the appellants made import of goods under DEPB
scrips/advance licences. The licences in question were purchased from the
market. The licences were procured by M/s. Sonal Impex Corporation. The
appellants got the goods cleared under the advance licences without payment of
duty. Subsequently, during investigation, it was found that Sonal Impex
Corporation procured the licences by submitting forged and fabricated
documents with the Directorate General of Foreign Trade. When the matter was
brought to the notice of DGFT, the licences were cancelled ab initio. Show cause
notices were issued to the present appellants demanding duty of customs, which
is forgone at the time of import in view of the advance licences which were found
to be procured on forged and fabricated documents. The adjudicating authority
confirmed the demands.

3.

The contention of the appellants is that when the imports were made, the
advance licences in question were valid licences and the appellants are not party
to any forgery. The licences were purchased from market for due consideration.
The licences were cancelled after the import was made; therefore when the
licences were in force during the import, the demands of duty are not
sustainable. The appellants relied upon the decision of the Tribunal in the case of
Leader Valves Ltd. vs. CC, Jalandhar reported in [2006 (193) ELT 459]. The
contention is that the appeal filed by the Revenue against the decision in the
case of Leader Valves Ltd. (Supra) is dismissed by the Hon‟ble Punjab &
Haryana High Court reported as [2007 (218) ELT 349 (P & H)]. The appellants
relied upon the decision in the case of CC, Amritsar vs. Patiala Casting Pvt. Ltd.
reported in [2012 (283) ELT 269] and the decision of the Hon‟ble Gujarat High
Court in the case of Prayagraj Dyeing & Printing Mills Pvt. Ltd. vs. UOI reported
in [2013 (290) ELT 61 (Guj.)] and other decisions of the Tribunal to submit that in
case the advance licences were valid at the time of import, the demand of duty is
not sustainable. The appellants also pleaded that the demands are made by
invoking extended period of limitation as the imports were made under the valid
advance licences at the time of import and there is no allegation of suppression
against the appellants in the show cause notices.

4.

The learned AR appearing on behalf of the Revenue submitted that this issue
whether the importer who purchased the advance licence from the market, which
is obtained by submitting forged documents, is liable to pay duty or not, is settled
in favour of the Revenue by the Tribunal in the case of Friends Trading Co. vs.
CC, Amritsar reported in [2006 (202) ELT 611] and the Hon‟ble Punjab &
Haryana High Court, after taking into consideration the earlier decision of the
High Court in the case of CC vs. Leader Values Ltd. (supra) now relied upon by

the appellant, dismissed the appeal filed by Friends Trading Co reported as
[2011 (267) ELT 33 (P & H)]. Friends Trading Co. filed SLP before the Hon‟ble
Supreme Court and the same has been dismissed, reported as [2010 (258) ELT
A72 (SC)]. Subsequently, a review has been filed by Friends Trading Co., which
was also dismissed by the Hon‟ble Supreme Court reported as [2012 (281) ELT
A106 (SC)]. The Revenue relied upon the decision of the Tribunal in the case of
Apar Ltd. Vs. CC (E), Mumbai reported in [2012 (276) ELT 534] whereby the
Tribunal, after relying upon the earlier decisions, held that the importer is liable to
pay duty, where the import has been made under the advance license which
were found to be procured on forged documents. In view of this, the contention is
that the demands are rightly made
5.

We find that the admitted facts of the case are that the appellants purchased the
advance licences, i.e. DEPB scrips/advance licences, from the market and made
import of the goods by utilizing these licences without payment of duty.
Subsequently, it was found that the advance licences were procured by
submitting false/fabricated documents. The appellants relied upon the decision of
the Tribunal in the case of Leader Valves Ltd. reported in [2006 (193) ELT 459]
against which the appeal was dismissed by the Hon‟ble Punjab & Haryana High
Court, where the Tribunal held that duty cannot be demanded as the DEPB
scrips (advance licences) were valid at the time of import and were cancelled
subsequently. We find that the Tribunal in the case of Friends Trading Co.
(supra) relied upon by the Revenue, while dealing in similar situation, held that
misrepresentation or fraud is falsification of account to obtain import licence
where DEPB scrips were obtained by producing forged documents showing
export realization, which is different from falsification of account. The Tribunal
also relied upon the decision of the Hon‟ble Supreme Court in the case of New
India Insurance Co. vs. Kamla reported in [2001 AIR (SC) 1419]. The Hon‟ble
Supreme Court held that what was originally a forgery would remain null and void
forever and it would not acquire legal validity at any time by whatever process of
sanctification subsequently done on it. The forgery is antithesis to legality and
law cannot afford to validate a forgery.

6.

Friends Trading Co. filed appeal before the Hon‟ble Punjab & Haryana High
Court and the Hon‟ble Punjab & Haryana High Court, after taking into
consideration the earlier decision of the Hon‟ble High Court in the case of Leader
Valves Ltd. (Supra), dismissed the appeal and held that there is no infirmity in the
order passed by the Tribunal where the demand of duty on goods in respect of
which exemption had been availed of on the basis of DEPB scrips obtained
against forged documents. The appeal and the review filed by Friends Trading
CO. were dismissed by the Hon‟ble Supreme Court. In view of the decision of the
Hon‟ble Punjab & Haryana High Court in the case of Friends Trading Co. (supra)

which is upheld by the Hon‟ble Supreme Court, we find no infirmity in the
impugned order.
7.

The appellants also pleaded that the demands are time barred. We find that as
the DEPB scrips/advance licences were obtained by submitting false/fabricated
documents, as the Hon‟ble Supreme Court in the case of New India Insurance
Co. (Supra) held that forgery is antithesis to legality and law cannot afford to
validate a forgery, therefore we find no merit in the contention of the appellants
that the demands are time barred. In view of the above, we find no merit in the
appeals and the same are dismissed.
(Dictated in Court)

