CUSTOMS AUTHORTTY FOR ADVAI\CE RULINGS
New Customs House, Ballard Estate, Mumbai - 400 001
The 4tl'of June,2021

Ruling No. CAAR/Mutnl

AP<C I 13 12021

In
Application No. CAARIMum/ARC/1
Name and address of the applicant

1

/2021

M/s BASF India Limited, The Capital, A wing,
1204-C,12th Floor, Plot No. C-70, G Block,
Bandra Kurla Complex, Bandra East, Mumbai,
Maharashtra-400 051

Commissioner concerned

The Commissioner of Customs (lII),
Import Air Cargo Complex, Sahar, Andheri (East),
Mumbai - 400099
The Principal Commissioner of Customs
(Chennai III), (Preventive Comrnissionerate),
Custom House, 60, Rajaji Salai, Chennai - 600001
The Principal Commissioner/ Commissioner of
Customs (Port), 15/1, Strand Road, Custom House,

Kolkata-

700001

Tlie Principal Commissioner of Customs,
Nhava Sheva-I, Jawaharlal Nehru Customs House,
Nhava Sheva, Tal: Uran, Dist: Raigad, Maharashtra

-

400707

Present for the application

Sri T. Viswanathan and others

Present for the Department

Sri M. K. Sarangi, Additional Commissioner
(Import), Air Cargo Complex, Mumbai;
Sri R. P. Borkar, Assistant Commissioner(Impoft),

Air Cargo Complex, Mumbai.
Ruling

An application for advance ruling filed by M/s. BASF India Ltd. was received in the secretariat
of the erstwhile Authorify for Advance Rulings (Central Excise, Customs and Service Tax) on
A3 .06.2019 . Since, no poft of impbrt was specified in the said application, the Chairman, Central Board
of Excise & Customs appointed the Principal Commissioner of Customs (Import), Air Cargo Complex,
New Delhi to discharge the functions entrusted under various provisions of the Chapter VB of the
Customs Act, T962. Comments of the des
missioner of Customs is on record.
However, no ruling was acfually i
appointment of the Customs

Authority for Advance Rulings under Section 28EA ofthe Act, the said application has been transferred
to the CAAR, Mumbai in terms of the provisions of Section 28F (3) of the Act.

2.

On scrutiny of the said transferred application by the Secretary to the CAAR, Mumbai, it
appeared that the time limit of three months as provided under the statute was already over when the
application was actually received in the secretariat of the CAAR, Mumbai, and therefore, a
comrnunication was sent to the applicant to re-submit the application as envisaged under sub-clause (1)
of clause (6) of the Customs Authority for Advance Rulings Regulations,2021. The applicant, vide
their communication dated 01.03.2021(received on 24.A3.2021) re-submitted their application. On
scrutiny, it appeared that the applicant has left the Entry No. 13 in the format CAAR - I, prescribed in
terms of section 28-I(1) of the Act read with regulation 5(2)(c) of the regulations, unfilled, and therefore,
it was advised that they rectiff the said omission. In reply, the applicant mentioned four entry ports,
i.e., Principal Commissioners/Commissioners at Air Cargo Complex(Import), Mumbai; Chennai - III;
Kolkata Port; and Nhava Slreva - I of Jawaharlal Nehru port. In the said communication, it was also
asserted that the application for advance ruling was filed in June, 2019, andtherefore, the original date
of filing should be honoured. It was, thereafter, pointed out to the applicant that section 28-(I)(l) of the
Act envisages that only one Principal Commissioner or Commissioner would be involved in every
application for advance ruling and that the present application has been filed in terms of the regulations
af 2021, and therefore, would be considered as a fresh application. The counsels of the applicant, in
their response dated A4.05.2021, argued that the statute doesn't envisage that only one poft of import
would be mentioned in an application for advance ruling and relied upon the relevant provisions of the
General Clauses Act, 1897, which state that words in singular shall include the plural, and vice versa in
support of their contention. Ia the said communication, reliance was placed on section 28F(2) to argue
that the present application is not a fresh application and since the earlier application has been
transferred, the original date of filing would remain valid.

3.

The application was listed for admission on 19.05.2021. Sri T. Viswanathan and others
represented the applicant, while the government was represented by Sri M. K. Sarangi, Additional
Commissioner(lmport), Air Cargo Complex, Mumbai; and Sri R. P. Borkar, Assistant
Commissioner(lmport), Air Cargo Complex, Mumbai. The issues that were pertinent for the admission
of the application were,

r

Whether the original date of filing would still remain valid or the fresh date of application has

to be considered,

o

Whether it is permissible to mention multiple Principal CommissionerslCommissioners

o

application for advance ruling,
Whether it is permissible to seek advance rulings in respect of multiple productslcommodities
in one application for advance ruling.

in one

During the admission hearing, it was clarified on behalf of the applicant that they have already
imported some of the products for which advance rulings have been sought. On the issue of mentioning
multiple ports for import, it was the contention of the applicant that there is nothing in law which
prohibits such action. On the issue of seeking advance rulings on rnultiple products in one application,
it was explained that the products are similar and therefore, have been grouped together. Time was
sought by the applicar-rt's counsel to present additional submissions.

4.

The additional submissions have been received an24.A5.2027.ln the said communication, they

have reiterated their earlier arguments w.r.t. the issue
submitted case laws in support of their

on paft of the

erstwhile

of the date of application. They have

also

ldn't suffer the consequences for delay
mentioning multiple prinoipal

commissioners/commissioners of customs, all their earlier arguments including the reference to the
General Clauses Act have been reiterated. On the issue of seeking advance rulings on multiple products
in one application, it is argued that there is no legal bar in doing so.

5.

The scheme of advance rulings in customs was introduced by virtue of section 103 of the
Finance Act, 1999. It is contained in the chapter VB of the Customs Act, 1962. Major
amendments/deletions/substitutions were carried out to the scheme of advance rulings in the Finance
Acts of 201 7 and20l8. Prior to such changes, advance rulings were given by the AAR which comprised
of a chairperson, who was to be a retired judge of the Supreme Court, an officer of the Indian Customs
and Central Excise Service who is qualified to be a member of the Board, and an officer of the lndian
Legal Service who is, or is qualified to be, an additional secretary to the government of India. However,
by virtue of section 28EA, inserted in the Act w.e.f. 28.03.2018, provision was made for appointment
of an officer ofthe rank of principal commissioner of customs or commissioner of customs as the CAAR
to render advance rulings and at the same time the erstwhile AAR was converted into an appellate body.
However, during the transition period, the proviso to section 28EA(1) made provision for filing of
advance ruling applications with the erstwhile AAR, while making provision of transfer of pending
cases to the newly created CAARs under sub-sections (2) and (3) of the section 28F of the Act. In this
case the applicant filed an application for advance rulings on 03.06.2019 under the proviso to the subsection (l) of section 28EA of the Act. This application has, however, not been disposed of by the
erstwhile authority. Thereafter, on the appointment of CAAR, Mumbai and notification of the relevant
regulations w.e.f. 04.01.2A21, this application has been transferred to CAA& Mumbai under the
provisions ofsub-section (3) ofsection 28F(and not under 28F(2), as contended). The said provision
states that, 'On and from the date of appointment of tle Customs Authority for Advance Rulings, every
application and proceeding pending before the erstwhile Authority for Advance Rulings shall stand
transferred to the Authority from the stage at which such application or proceeding stood as on the date
of such appointment.' In the advance ruling no. CAAR1MunrlAFtCl4l2021, dated 27 .04.2A21,l have
taken a view that applications where advance mlings were not given by the erstwhile AAR would be
considered as lapsed and an application which had already Iapsed at the end of the erstwhile AAR,
would remain so at the tirne of transfer to CAAR. On careful reconsideration, I have reached the
conclusion that it is perhaps not desirable to adopt a restrictive interpretation of law. It is true that the
applicant was not at fault that their application went unattended. Therefore, they shouldn't be penalised
for no failure on their part. Therefore, the present proceedings would be deemed to be a continuation of
the earlier proceedings and not a fresh application, as was initially held. The significance of this line of
reasoning would be that the applicant would remain eligible for receiving advance rulings in respect of
those products which have been irnported after filing the advance ruling applieation on 03.06.2019. the
definition of 'advance ruling' as per clause (b) of the section 28E of the Act is that, it is a written
decision on any of the questions referred to in section 28H raised by the applicant in his application in
respect of any goods prior to its importation or expoftation. Therefore, a reasonable interpretation of
the definition would lead one to the conclusion that once application for advance ruling has been filed,
and there is a delay in rendering a decision, as has happened in this very instance, impofis made after
filing the advance ruling application would not take away the right of the applicant to receive a ruling.

6.

In the application originally filed before the erstwhile AAR in New Delhi, no port of import,
i.e., a principal commissioner/commissioner, as referred to in sections 28-I, 28J, ard clause (9) of the
!+1+ Regulations,2A2l read with section 2BKA of the Act was meptionsd. Therefore, the Chairman
of CBEC(now CBIC) had appointed the Principal Commissioner of Customs (Import), Air Cargo
Complex, New Delhi to discharge the functions enkusted under various provisions of the Chapter VB
of the Customs Act, 1962. After
the applicant has mentioned

f

the"

ife-d by the Secretary to the CAAR, Mumbai,
issioners. It is the contention of

the applicant that law doesn't prohibit such an action. Sub-section (1) of section 2B-I of the Act states
that,
'On receipt of an application, the Authority shall cause

G

copy thereof to beforwarded to the Principal

Com.missioner of Customs or Commissioner of Customs and,

if necessary, call upon him tofurnish the

relevant records:
Provided that where any records have been calledfor by the Authority in any case, such records shall,
as soon as possible, be returned to the Principal Commissioner of Custorns or Commissioner of
Customs.'
Further, clause (c) to the sub-section (1) of section 28J of the Act lays down that an advance ruling
pronounced under section 28-I would be binding, among others, on the Principal Commissioner of
Customs or Commissioner of Customs, and the customs authorities subordinate to him, in respect of
the applicant.

Fufther, section 28KA read with regulation 9 ma:rdates that the Principal Commissioner or the
Commissioner is authorised to file an appeal against an advance ruling.

The import of reading all the legal provisions cited above together leads one to the inescapable
conclusion that the scheme of advance mlings in customs, as contained in the Chapter VB of the Act,
envisages that an applicant would indicate only one port/point of entry for their proposed activity. The
use of the definite article 'the' in all these legal provisions also point to the intention of the legislature
to deflne a specific individual and not indulge in a generic description where a singular can be read as
plural and vice versa. The statutory mandate to give a ruling within 3 months of filing an application
would also be difficult to comply with if applicants cite multiple ports/points of import/export as
corresponding with multiple principal commissioners/commissioners and conveying their comments to
the applicant and take into account the rebuttals/rejoinders of the applicant would be time consuming
and would make it difficult to render advance rulings within the time prescribed in the statute, In my
view, applicants should avoid such tactics which would only result in delay. I understand that such a
strategy is adopted specifically because of the wordings of section 28J of the Act, as is evident from the
submissions of the applicant. I feel that such an apprehension is unfounded. The settled position of law,
as it stands now, flows from the decision of the Hon'ble High Court of Madras in the case of IWs.

ISHA

EXIM reported at 2018 (13) G.S.T.L. 273"

7.

In the present application before me, advance ruling has been sought in respect of 16 items
grouped under 4 categories, i.e., vitamins, carotenoids, organic acids, clay products/Glycinates/Omega6's(CLA). It is the applicant's contention that these are animal feed supplements. The basic issue for
determination is whether the 16 items grouped under 4 categories would merit classification under
heading 23.09 of the tariffas animal feed supplements or they are required to be classified separately,
e.g., vitamins under heading 29.36, carotenoids under 32.04, organic acids under 29.15 etc. Relevant
portions of the section 2BH of the Act reads as under: 'SECTION 2BH. Applicationfor advance ruling. - (l) An appliccnt desirous of obtctining an advance
ruling under this Chapter may make an application in suchform and in such manner as may be
prescribed, stating the question on which the advance ruling is sought.

{2)

The question on which the advance

(a) classificatian

ruling is sought shall be in respect of, -

of goods under the Customs Tariff Act. 197 5 (5 I of 197 5) ;

tuffi

ft)

applicability of a notification issued under sub-section (l) of section 25, having a bearing on the

rate af duty;

(c)

principles to be adoptedfor
provisions of this Act.
the

the purposes of

determination of value of the goods under the

(d) appliccbility of notifications issued in respect of tax or duties under this Act or the Ctxtoms Tariff
Ac4 1975 or cmy tax or duty chargeable under any otker lawfor the time being inforce in the same
tnanner as duty of customs leviable under this Act or the Customs TariffAct;J

(e) determination of origin af the goads in terms of the rules notified under the Customs Tarilf Act,
1975 (51 of 1975) and matters relating thereto.J
(f) ony other matter as the Central Government may, by notificatian, specify.'

It is the applicant's contention that there is nothing in the law which prohibits them from

seeking

advance rulings in respect of as many products as they may choose. They also seek to derive strength
from the provisions of the General Clauses Act for this proposition. In my considered opinion, such an
assertion flies in the face of logic and common sense. The scherne of advance ruling in customs
envisages that an applicant can receive certainty in respect of their entry/exit tax liability prior to
importation or exportation. The issues on which advance rulings can be sought have been outlined in
flre statute. A time limit of three months is prescribed for rendering an advance ruling. The process also
includes consultation with the jurisdictional customs authorities and adherence to the principles of
natural justice. In such a scenario, if advance rulings in respect of multiple goods/items/products are
sought in one application, then it would be well nigh impossible to render a ruling within the time
prescribed in the statute. I can appreciate that there would be instances where the itemslproducts etc.
are so similar thatthey can be combined in a single application. For example, I had the occasion to deal
with the issue of classification of API supari, boiled supari, chikni supari, unflavoured supari and
flavoured supari in one application. In respect of all the above, the starting raw material is raw areca
nut/betel nut, which then undergoes the processes of cleaning, sorting removal of impurities, garbling,
cutling etc. In such a case, grouping several items in one application can perhaps be justified. However,
so far as the present proceedings are considered, any product, to be eligible for classification as an
animal feed supplement, must satis$ the conditions prescribed for that purpose. The relevant chapter
note reads as under: 'Heading 2309 includes products of a kind used in aruimalfeeding, not elsewhere specified or included,
obtained by processingvegetable or animal matet'ials to such an extent that they hcve lost the essential
clzaracteristics af the original material, other thanvegetable waste, vegetable residues and by-products

ofsuch processing.'

I find nothing in the application before me to suggest that the mandate of the chapter note
reproduced above is satisfied by any ofthe 16 products, the classification ofwhich has been sought in
the present advance ruling application. Therefore, it is not sufficient to decide the classification of say
LUTA.CAPLAN 98% 25KG 5}{4 1, which is said to be Calcium D Pantothenate minimum 98oZ on the
However,

basis of the following description of usage,

r

r

olt is an animal feed supplement required for protein, carbohydrates and fat metabolism in the

body.
The produgt is used

h

animal fbed in the

ar.rk {

fom in whioh it is imported,
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as food supplements.'

Therefbre, there is no doubt in my mind that the applicant needs to reapply separately in respect of each
of these 16 products with sufficient details to justifr compliance ofthe conditions laid down in the note
to chapter 23 of the tariff in respect of the heading23.A9.

8.

I would also like to mention here that the World Customs Organisation,

an independent

intergovernmental body whose mission is to enhance the effectiveness and efficiency of customs
administrations of which India is also a member, in the clause 7 of its Technical Guidance on Advance
Rulings for Classification, Origin and Valuation, says the following: 'An applicationfor advsnce ruling on classification, origin or tatuction shall be made in writing to a
competent authority and relate to only one good.'

In view of the discussions s$pra, I hold that the present application before me is defective and merits
rejection" The applicant can, however, file fresh applications for advance ruling fbr any of these
products in accardafice with law.
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(M.R. MOITANTY)
Customs Authority for Advance Rulings,
Mumbai

W

Dated: 04.06.2021
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C.No. CAARMum/ARC / | I

This copy is certified to be

1.

2.

a

true copy of the ruling and is sent to: -

M/s BASF India Limited, The Capital, A wing, 1204-C,12th Floor, Plot No' C-70, G Block,
Bandra Kurla Complex, Bandra East, Mumbai, Maharashtra-400 051
Email: bibhas.kurnar@basf.ccm. srinidhi. ganesha$@iekshmisri"cofil ;
The Commissioner of Customs (III),
lmport Air Cargo Complex, Sahar, Andheri (East), Mumbai - 400099

3.

Email: 1g}gortAgs@gs1Jg
The Principal Commissioner of Customs (Chennai

4.

(Preventive Commissionerate), Custom House,
60, Rajaji Salai, Chennai - 600001
Email : pt!$cipalcomntissionerche*nsi3 @gnlail.com
The Principal Commissioner/ Commissioner of Customs (Port),

i5/1, Strand Road, Custom House, Kolkata
Email: prcqrxmr-port-cuslqol@govifi

5.

6.
7.
8.
g.

-

IIf,

700001

The Principal Commissioner of Customs, Nhava Sheva-I,
Jawaharlal Nehru Customs House, Nhava Sheva, Tal: Uran,

Dist: Raigad, Maharashtra* 4AA707
Email: cr:mmr-ns I @gov.in
The Customs Authority for Advance Rulings, New Delhi'
Email: cus-advrul i ngg.del@ gov. ilr
The principal Chief Commissioner of Customs, Mumbai Customs Zone-L, Ballard Estate,
Mumbai -400001.
Email: ccu-cusmurtll @nic.in
(CESTAT)'
The Chief Commissioner(AR), Customs Excise & Service Tax Appellate Tribunal
West Block-Z,Wing-Z, R.K. Puram, New Delhi - 110066'

Email: cdrcestat 1 23 @gmaitr'cory, c*ar.qes*ii-detrhi@gov.in
The Member Q- & J), CBIC, New DelhiEmail : ffrefir.U;gbie@nic.in

10. Guard file.

SecretarY,

Customs Authority for Advance Rulings, Mumbai
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